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Memoranda. 

On  Sunday  the  ism^i  day  tSDecmber^  1S18,  the  Right 
Honourable  EdxDordj  Lord  EUenborough^  LoVd  Chief 
Justice  of  the  Court  ofKin^s  Benchj  where  he  had  pre- 

AirlArl     civfAAn    trAOfto       /i«a#^     of     nia     n/\iicA    in     .C/       .IOvvma*'* 


2  CASES    IN    HfLARY    TERM, 

In  the  course  of  the  last  vacation,  William  Draper 
Bestj  Esq.,  one  of  His  Majesty's  Serjeants  learned  in  the 
Law,  and  Chief  Justice  of  Chester,^  was  appointed  one  of 
the  judges  of  the  Court  of  King's  Bench.     And 

John  Richardson^  Esq.  of  the  Middle  Teniplc^  having 
been  first  called  to  the  degree  of  Serjeant  at  Law,  was  ap- 
pointed one  of  the  justices  of  the  court  of  Common  Pleas, 
and  accordingly  took  his  seat  on  the  bench  on  the  first 
day  of  this  term.  He  gave  rings  with  the  motto,  *^  Mare 
Majorum" 


Mr.  Seijt  Copley  was  appointed  to  the  office  of  Chief 
Justice  of  Chester^  in  the  room  of  Mr.  Seijt.  Best,  and, 
together  with  Mr.  Serjt.  Pellj  was  made  King's  Serjeant. 

Giffin  Wilson^  of  LincohCs  Inn^  Esq.,  Michael  Nolan^ 
of  Lincoln* s  Inn^  Esq.,  and  Stephen  Gaselee^  of  Giai/s 
Inuj  Esq.  were  appointed  His  Majesty's  Counsel  learned 
in  the  Law.     And 

-ffjobert  Matthew  Casberd^  of  the  Middle  Templcy  fUq.^ 
received  a  patent  of  precedence. 

In  this  term,  Vitrtmus  Lawes^  of  die  Liner  Temple^ 
John  CrosSj  o{  Lincoln* s  Inn^  and  John  UOyley^  of  the 
Middle  Templcy  Esqrs.  were  called  to  the  degree  of  Ser- 
jeants at  Law.  They  gave  rings  with  die  motto,  "  Pro 
Rege  et  Lege** 


IK  THE   FIFTY-NINTH   YEAB   OF   GEO.    III. 


PROTHEROE  V.  Thomas.  ,  Mondaj, 

January  25» 

Mr.  Serjt  Pell,  on  the  authority  of  Elwood  v.  Sir  God-  The  court  will 
Jrey  Kneller  {a\  moved,  that  Mr.  Rigly,  jun ,  should  be  not  require  the 
required  to  make  an  aflSdavit,  or  be  examined  on  interro-  third  person 
^tories,  to  enable  the  prothonotary  to  decide  on  a  point  before  the  pro- 
as to  the  taxation  of  a  bill  of  costs  which  had  been  re-  ^HT^^^Uil^ 

tne  taxation 

ferred  to  him  as  to  Mr.  Pitcha-,  the  solicitor,  having  of  a  bill  of 

been  retained  at  the  instance  of  Risfiy.  sen.    The  case  J°*^*»  ^^^^ 

'^  .        .      had  been  re- 

came  before  the  prothonotary,  under  the  following  cir-  ferred  to  him  to 

cumstances :  assist  a  master 

A  bill  in  Chancery  by  the  name  of  Rigby  v.  Edwards,  towhonTH^re 
had  been  referred  to  one  of  the  masters  of  that  court  for  ference  bad 

taxation;  when  it  was  found  that  the  costs  attendinir  the  been  previously 

given* 
present  action  were  al&o  included  in  that  bill ;  that  the 

master,  having  completed  the  taxation  of  all  the  Chancery 

costs  contained  in  such  bill,  had  applied  to  one  of  the 

prothonotaries  for  his  assistance  to  tax  that  part  of  it 

which  related  to  fees  in  this  court;  that  the  parties  duly 

attended  before  liim,  when  the  only  question  was,  whether 

Pitcher,  the  attorney,  for  the  defendant  in  this  action,  had 

been  engaged  as  solicitor  for  the  plaintiff,  Rigby,  in  the 

Court  of  Chancery,     An  affidavit  made  by  him,  stating 

that  he  had  been  retained  by  Rigby,  was  laid  before  the 

prothonotary.   In  answer  to  this,  Rigby  swore  generally, 

but  not  positively,  that  he  never  intended  to  retain  Pitcher 

as  his  solicitor.     The  prothonotary,  therefore,  thought 

it  was  necessary  that  Righf%  son  should  attend  him,  to 


(a)    1  Str.  477. 
fi2 
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Pkotheuoe 

V. 

Thomas. 


prove  whether  Pitcher  had  been  retamed  by  his  father, 
or  not.     But 

The  court  observed,  that  they  had  no  jurisdiction  to 
interfere,  as  it  appeared  that  the  original  proceedings 
had  taken  place  in  the  Court  of  Chancery^  and  that  a  re- 
ference had  been  previously  made  to  one  of  the  masters 
for  taxation ;  that  the  assistance  required  of  the  prothono- 
tary  merely  placed  him  in  the  situation  of  an  assessor  to 
th^  master,  to  whom  the  reference  had  been  primarily 
given. 


The  learned  serjeant,  therefore,  took  nothing  by  his 


motion. 


Monday, 
Jan.  'i5« 


Capper  v.  DesakgeIs  and  another. 


Two  traders  in   This  was  an  action  brought  against  the  defendants  as 
je^ft'thdr  shop     ^^  sheriffs  of  London,  for  a  false  return  of  nuUa  bona  : 

and  told  their     and,  at  the  trial  of  the  cause  before  Lord  Chief  Justice 

shopman  that 

they  were 

going  out  to 

endeavour  to 

get  some  bills 

of  exchange 

discounted, 

and  directed 

him  to  say 

that  they  were  not  in  the  way,  or  to  make  some  excuse  for  them,  in  case  a 

creditor  should  call.     On  that  and  the  following  day  a  creditor  called,  when 

they  were  both* at  home,  and  desired  to  see  either  the  one  or  the  other  of 

them,  when  the  shopman  denied  them  without  being  authorised  by  them  so 

to  do.    Held,  that  the  jury  were  warranted  in  concluding  that  they  absented 

themselves  with  an  intent  to  delay  their  creditors. 


Dallas^  at  GuildhaU^  at  the. sittings  after  the  last  term, 
the  only  question  was,  whether  a  prior  act  of  bank- 
ruptcy overreached  the  writ  of  execution  which  had  been 
sued  out.  The  act  of  bankruptcy  relied  on  was  this : 
Two  persons,  by  the  name  of  Heed  and  Baker^  carried 
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tm  the  business  of  linen-drapers,  as  partners,  in  High  J  819. 

Street^  Bloomsbury.      In  the  morning  of  the  13th  of       c*^^^"^ 
march  last,  they  both  came  into  the  shop,  and  Bee.l  said  x,^ 

to  Baker  J  that  they  must  be  off  to  endeavour  to  get  some  Desangbs. 
bills  of  exchange  discounted,  and  told  the  shopman  to 
say  that  they  were  not  in  the  way,  or  to  make  some  ex- 
cuse for  them,  in  case  a  creditor  should  hapi^en  to  call. 
Both  of  them  then  went  out  together.  Baker  was  in  the 
habit  of  coining  to  the  shop  early  in  the  morning,  and 
staying  a  short  time,  but  was  absent  during  the  re- 
mainder of  the  day.  Reed  lived  in  the  house,  and  re- 
turned on  the  day  in  question,  about  two  hours  after 
his  absence  with  Baker^  who  did  not  return  mitil  the 
following  morning.  During  their  absence,  a  person  by 
the  name  of  Mainwartng  called,  who  had  a  separate 
account  with  Baker,  he  being  indebted  to  him  for  iron- 
mongery, furnished  for  his  house  in  Tottenham  Court 
Road,  Mainwartng  had  also  furnished  a  Bath  stove  on 
account  of  both  the  bankrupts,  the  bill  for  which  had 
not  been  sent  in.  On  tlie  14th  of  March  it  appeared 
that  both  the  bankrupts  were  at  home,  and  Mainwartng 
called  again,  and  asked  to  see  either  the  one  or  the  other 
of  them.  The  shopman  denied  them,  as  there  had  been 
a  dispute  between  the  bankrupts,  occasioned  by  Baker^s 
having  incurred  a  number  of  debts  on  his  own  account. 
They  had  not  recjuested  the  shopman  to  deny  them  on 
that  day,  but  he  did  it  on  his  own  judgment. 

His  lordship  left  it  to  the  jury  to  determine  whether 
the  bankrupts  departed  the  shop  on  the  13th  of  March ^ 
with  an  intention  to  evade  their  creditors,  or  for  the 
purpose  of  getting  bills  discounted.  They  thought  that 
sm  act  of  bankruptcy  had  been  conmiitted  by  leaving  the 
shop,  and  consequently  found  ii  verdict  for  the  plaintiff^ 
wth  liberty  to  move  to  set  it  aside  if  the  court  should 


6 


CASKS  IN    HILARY    TERM, 


1619- 


Capper 

V. 

Desanges. 


be  of  opinion  that  no  act  of  bankruptcy  had  been  com« 
nutted. 

Mr.  Serjt.  Copley  now  moved  for  a  rule  nisij  that  this 
verdict  should  be  set  aside ;  and  a  nonsuit  entered,  or  a 
new  trial  granted.  He  contended  that  Mainwaring, 
having  called  for  his  account  on  the  ISth  of  March^ 
could  only  have  called  for  the  amount  of  the  iron- 
mongery furnished  to  Baker  on  his  own  account,  as 
no  bill  had  been  delivered  for  the  stove  which  had  been 
sent  in  on  the  joint  account  of  the  bankrupts;  that, 
as  they  were  both  out  on  that  day,  for  the  purpose  of 
getting  bills  of  exchange  discounted  to  satisfy  the  de- 
mands  of  their  creditors,  it  could  not  amount  to  an  act  of 
bankruptcy ;  and  that,  as  no  express  order  of  denial  was 
given,  either  on  that  or  the  subsequent  day,  to  the  shop* 
man,  it  could  not  be  considered  as  a  departure  from  the 
house  to  evade  the  demands  of  their  creditors. 


Lord  Chief  Justice  Dallas. — It  was  proved  at  the 
trial  that,  on  the  13th  of  Marchj  Maitmaring  came  to 
the  bankrupts'  shop  and  inquired  for  both  of  them.  It 
does  not,  therefore,  appear  that  he  came  for  payment  of 
the  separate  account  due  to  him  from  Bakery  as  he  said 
lie  would  feel  obliged  if  either  one  of  them  would  pay  it. 
I  left  it  to  the  jury  to  consider  with  what  intent  the 
bankrupts  left  their  shop  on  the  1 3th  of  March.  They 
said  they  must  go  out,  for  the  purpose  of  endeavouring 
to  get  some  biUs  discounted ;  and  told  the  shopman,  if 
any  one  called,  either  to  say  they  were  not  in  the  way,  cw 
to  make  some  other  excuse  for  them.  No  further  evi- 
dence was  adduced  of  their  being  out  for  any  special  or 
particular  purpose;  although,  therefore,  they  might  have 
left  the  shop  on  the  13th,  for  the  purpose  of  accelerating 
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their  payment  by  obtaining  discounts,  sdii  they  de&ired 
their  shopman  to  make  any  excuse  he  might  think  proper 
for  them,  in  case  a  creditor  should  call.  As  MainxiDaring 
asked  for  both  the  bankrupts  on  the  subsequent  day,  the 
shopman  thought,  as  he  was  ordered  to  deny  them  onr 
the  ISth,  he  might  still  be  justified  in  so  doing  on  the 
14th.  Besides  this,  no  evidence  was  adduced  that  they 
had  procured  any  bills  to  be  discounted  on  the  13th;  and 
on  the  following  day,  one  of  the  bankrupts  said  that  they 
had  no  money  left  to  pay  any  one.  The  jury  might, 
therefore,  presume  that  Mainwarinff  <:al\ed  on  the  ISth 
for  the  settlement  of  the  joint  account ;  and  that  both  the 
bankrupts  left  their  shop  for  the  purpose  of  delaying  tlieir 
creditors. 


I819. 


Capper 
Desanobs. 


Mr.  Justice  Park. — No  direct  or  posiuve  proof  was 
adduced  at  the  trial  that  the  bankrupts  left  their  shop  on 
the  13th  o{  Marchj  for  the  purpose  ofgetting  bills  of  ex- 
change discounted.  If  they  had  gone  out  for  that  pur- 
pose, it  was  quite  unnecessary  for  them  to  have  directed 
their  shopman  to  make  an  excuse  in  case  a  creditor 
should  calL  Added  to  this,  they  were  informed  that  they 
had  been  denied  on  the  Hth,  and  did  not  object  to  it.  I 
am,  therefore,  of  opinion  that  the  Lord  Chief  Justice  left 
it  very  properly  to  the  jury ;  and  that  they,  under  the 
circumstances,  have  drawn  a  right  conclusion.  The 
bankrupts  having  said  to  their  shopman,  on  the  13th, 
that  if  any  one  should  call  he  was  to  make  an  excuse  for 
them,  it  might  be  very  fairly  inferred  that  they  had  no 
money.  The  denial  given  by  the  shopman,  on  tlie  sub- 
sequent day,  must  be  also  taken  into  account ;  for,  when 
Mainwaring  called  on  tliat  day,  he  had  received  no 
countermand  of  the  order  of  denial  given  on  the  day 
previous;  and  as  they  were  both  at  home  on  the  14?th, 
this  might  be  considered  as  an  approval  of  the  denial. 


I819. 


Cappbb 

9* 
DB8AMGE8. 
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Mr.  Justice  Bubrouoh. — I  think  the  jury  have  drawii 
a  right  conclusion,  and  were  justified  under  the  circum* 
stances  in  finding  that  both  the  bankrupts  had  committed 
an  act  of  bankruptcy.  It  appeared  they  went  out  in 
order  to  get  some  bills  discounted,  but  no  proof  was  ad*' 
duced  that  they  did  so,  nor  was  any  evidence  given  whe<* 
ther  they  had  any  bills  to  be  discounted  or  not. 


Mr.  Ju^ce  Richardsok. — The  intent  of  the  de* 
parture  of  the  bankrupts  on  the  morning  of  the  ISth  of 
Marchf  was  a  fact  &r  the  jury  to  determine  (  and  I  think 
they  have  drawn  a  correct  conclusion. 

tlule  refused. 


Tuesdav^ 
JaD.36. 

If  a  defendant 
surrender  in 
discharge  of 
his  bail.  In  the 
vacation  af^er 
final  judgment, 
the  term  m 
which  such 
judgment  Is 
ti^ed,  is  one 
ot  the  two 
terms  In  which 
the  plaintiff 
must  charge 
him  in  execu- 
tion. 


KeILL  t7.  LoVELASS. 

Mb.  Seijt  Faugharij  on  the  first  day  of  this  term^  had 
obtained  a  rule  ntsij  that  the  defendant  should  be  dis- 
charged out  of  the  custody  of  the  warden  of  the  Fleet* 
It  appealed  that  final  judgment  was  signed  against  him 
in  Trinity  term  last,  and  that  he  surrendered  himself  in 
discharge  of  his  bail  in  the  following  vacation :  that  a 
notice  of  render  was  served  on  the  plaintifi^on  the  28th 
cS  August  last,  and  that  he  did  not  charge  the  defendant 
in  execution  till  after  the  expiration  ofthe  last  term.  The 
learned  serjeant  contended,  on  the  authority  of  Smith  v. 
Jeffhys  (fl),  that  Trinity  was  to  be  reckoned  as  one  of 


(a)  6  Term  Rep.  7J6. 
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the  two  terms  in  which  he  should  have  been  charged  in 
execution ;  and  that  he  was  therefore  entitled  to  be  dis* 
charged. 

Mr.  Serjt.  Pell  now  shewed  cause,  and  insisted  that 
there  was  no  pretence  for  the  application,  as  one  of  a 
precisely  similar  nature  was  made  in  this  case  on  sum- 
mons before  Mr.  Justice  Burrough  in  the  course  of  the 
last  months  who  refused  to  make  any  order;  and  that 
it  had  been  decided  that  this  court  would  not  re-hear  or 
over-rule  a  case  which  had  been  heard  by  a  judge  at 
chambers.  With  respect  to  the  time  of  charging  the 
defimdant  in  execution,  that  the  rule  (a)  embraced  two 
branches ;  the  one  where  the  defendant  is  in  custody,  and 
the  other  where  he  renders  himself  in  discharge  of  his 
bail :  that  the  latter  was  applicable  to  this  case,  and  that 
the  plaintiff  therefore  might  charge  the  defendant  in  exe- 
cution within  two  terms  next  after  judgment 

Lord  Chief  Justice  Dallas.—- If  my  brother  Burrough 
had  made  an  order,  the  court  would  not  interfere;  but 
as  he  refused  to  do  so^  the  party  is  left  precisely  in  the 
same  situation  as  he  was  before.  The  decision  adverted 
to  by  my  brother  Pell  was  made  in  the  case  of  Blandford 
V.  ChampneySj  which  came  before  the  court  in  the  course 
of  the  last  term,  having  previously  been  before  Mr.  Jus- 
tice Burrough  at  chambers^  and  is  not  in  point,  for  it  was 
originally  before  the  court,  and  towards  the  end  of  the 
term  was  agreed  to  be  heard  at  chambers ;  and  the  judge 
was  therefore  substituted  for  the  court.  With  respect  to 
the  construction  of  the  rule  of  the  8th  Geo.  1.,  I  think 
we  must  be  governed  by  that  laid  down  by  the  court  of 


I819. 


NxiLL 

v.. 

LoVBLASi*' 


(a)  Easier y  8  Geo.  V 


J 
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18I9«  Kin^s  Bench  in  the  Case  of  Smith  v.  Jeffbys;  and  there- 

NeiLL         ^^T^^  ^s  rule  must  be  made  absolute. 

V, 

Mr.  Justice  Park. — The  case  of  Smith  v,  Jcffcrys 
came  before  Mr.  Justice  Lawrence  at  chambers,  who 
made  an  order  for  a  supersedeas,  on  which  the  defendant 
was  discharged  out  of  custody ;  and  which  by  the  terms 
of  this  rule  is  now  sought  to  be  done  here.  The  learned 
judge  in  that  case  took  great  pains  in  the  construction  of 
the  rule  of  Hilary  26th  Geo.  3.,  which  is  in  terms  pre- 
cisely similar  to  that  or  the  8th  Geo.  1.,  and  he  there 
drew  the  distinction  between  the  application  of  that  rule 
to  a  surrender  after  verdict  or  after  judgment;  that  dis- 
tinction has  since  prevailed ;  and  I  therefore  think  the 
defendant  is  entitled  to  his  discharge. 

Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Richardson. — The  terms  of  the  rule  of 
die  8th  Geo.  1.  provide  for  two  cases;  the  one  before  and 
the  other  after  judgment  is  obtained :  and  it  was  decided 
in  the  case  of  Smithy.  Jeffetys^  that  when  the  defendant 
surrenders  in  the  vacation  after  final  judgment,  the  term 
in  which  judgment  is  signed  is  reckoned  as  one  of  tlie 
terms  in  which  the  plaintifi^  must  charge  him  in  execu- 
tion ;  and  Mr.  Justice  Lawrence^  in  drawing  the  distinc- 
tion between  the  surrender  being  made  after  verdict  or 
judgment,  said,  that  it  also  prevailed  in  the  practice  of 
this  court  I  therefore  perfectly  concur  in  thinking  tliat 
this  rule  must  be  made 

Absolute  (a)* 


(a)  See  the  above  rules,  1  Tidd^  6th  edit.  360,  36l,  and 
the  cases  there  referred  to. 
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WooDHAM  and  Another  v.  Baldock.  Wednesdaj, 

Jan.  27. 

This  was  an  action  of  trespass  brought  to  recover  from  By  the  terms 
the  defendant,  as  sheriff  of  the  county  otKetU,  the  value  ^^  *  trutt-decd 
of  some  household  iltmiture;i  and  other  goods,  taken  in  of  creditors 
execution,  and  sold  by  him  under  Sijlerijaciasj  issued  at  the  trustees 

the  suit  of  one  Samuel  Maiterson,  against  Thomas  Faialer^  ^7?  ^"^^"^J^' 

^^  '  ed  to  permit 

who  was  form^ly  a  baker  at  Plwnsted.    The  plaintifis  the  insolvent  to 

claimed  the  property,  as  trustees  under  a  deed  of  assign-  *^*^f  ^^®  ""f  ?^ 
1    .      V I     »       •  f       1      1        /•      ^  1  •    such  part  of  hw 

ment  made  by  Fonder j  in  1817,  for  the  benefit  of  his  effects  as  they 

creditors.  might  think  fit» 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  ^Ul'lj^^^:!''^^ 

due  to  nira 

IkiUaSy  at  GuildkaUj  at  the  sittings  after  the  last  term,  were  collected; 
the  execution  of  the  deed  of  trust  was  admitted;  and  it  P*"*'  of '»»  pro- 
was  proved  that  the  trustees  put  up  to  sale  by  public  gold  by  public 
aaction  the  goods  of  Fender^  which  were  on  his  pre-  auction,  and 
jnises  at  Plumstedj  reserving  those  which  were  the  sub-  the^nroDe^  of 
ject  of  this  action,  and  left  by  them  in  the  possession  the  nisolvent 

oT  Fowler,  and  prior  to  the  sale  removed  by  him,  with  removing  from 

/^  ,  n  ^.  ,         Trr    .    A  to  B:  Held, 

the  consent  of  the  trustees,   from  Plumsted  to  fVool^  that  such  sale 

.mch,  where  he  continued  in  possession  till  the  execu-  was  sufficient 
.tion  in  June,  1818.     It  was  not  stated  at  the  sale  at  qI^^i,^^  Qf 
Plumsted  that  the  property  belonged  to  the  trustees,  but  property  in 
in  the  advertisement  and  catalogue  it  was  described  to  lu^.^JJ^^?'  *?^ 
be  the  property  of  Fowler,  removing  from  Plumsted  to  vent's  keeping 
Woolwich.    There  was  a  provision  in  the  trust-deed  to  possession  of 
enable  the  trustees  to  permit  Fowler  to  have  the  use  and  ^^  ^  ^^^  twelve 
enjoyment  of  such  parts  of  the  stock  and  other  effects  as  months  after 
they  might  think  fit,  until  the  debts  due  to  him  were  col-  ^  ti,-  Ikg  ** 
lected,  and  the  other  property  converted  into  money,  terms  of  the 
The' sale  at  Plumsted  took  place  in  March,  1817,  and  ^®®^' 
the  defendant  continued  in  possession  of  the  goods  at 
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Wodwich  until  the  time  of  the  execution:  Matterson 
had  become  a  security,  and  advanced  money  on  Fonder  s 
account,  on  which  the  latter  gave  him  a  receipt  for  all  his 
interest,  stock,  furniture,  &c.  that  belonged  to  him  at 
Woolwich. — Under  these  circumstances,  his  lordship  was 
of  opinion  that  the  sale  of  FcmWf^  property  at  Plumsted 
was  notice  of  a  change  of  property  in  the  goods,  and  left 
it  to  the  jury  to  determine  whether  there  was  any  fraud 
in  the  deed  of  trust;  which  they  found  in  the  negative, 
and  accordingly  gave  a  verdict  for  the  plaintifis. 


Mr.  Seijt  Vaughan  now  moved  for  a  rule  nisiy  that 
this  verdict  might  be  set  aside  and  a  new  trial  granted, 
on  the  grounds  that  the  sale  at  Plumsted  was  not  a  propef* 
notice  of  the  change  of  property;  as  it  appeared  by  the 
catalogue,  that  so  far  from  being  a  sale  under  the  deed 
of  trust,  the  goods  were  described  to  be  the  property  of 
the  insolvent.  Fonder;  and  the  reason  assigned  for  selling 
was,  that  he  was  removing  from  Phnnsted  to  Woolwich^ 
and  that,  consequently,  there  was  no  semblance  of  insol- 
Tency.  If  the  trustees  had  allowed  Fowler  to  remain  a 
reasonable  time  in  possession,  it  would  be  within  the 
j  terms  of  the  deed,  but  as  the  sale  took  place  in  March ^ 
1817,  and  Fender  had  continued  in  possession  until  the 
execution,  it  was  sufficient  evidence  of  fraud  to  avoid  the 
bill  of  sale.  This  case  differs  from  that  of  Kidd  v.  Raw^ 
linson  (a),  as  there  the  property  was  bought  in,  and  re-let 
to  the  original  owner ;  but  here  the  trustees  took  posses- 
sion of  no  part  of  the  property  that  was  sold  at  Plumsted^ 
or  of  that  which  was  removed  by  Fonder  to  Woolwich. 
In  Leonard  v.  Baker  {b\  the  sale  was  notorious,  and  th6 
property  changed ;  and  it  was  also  known  that  it  had 


(a)  2  Bot,  and  Put.  59-         ip)  I  Maule  and  Scl.  251 
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IS 


been  assigned  to  trustees  for  the  benefit  of  creditors  i 
if  it  had  been  advertised  here  as  the  property  <^  the 
trustees,  it  would  be  a  sufficient  notice  of  the  change. 
The  receipt  given  by  Fowler  to  Matterson  expressed  that 
the  property  was  his  own,  and  was  given  subsequently  to 
Matterson  having  become  a  security  for  him.  The  assign- 
ment was  fraudulent,  because  the  trustees  had  not  taken 
possession,  and  as  the  goods  were  sold  as  bdng  the  pro- 
perty oS  Fowler  J  the  cases  of  Kidd  v.  BawUmon^  and 
Leonard  y.  Baker ^  do  not  i^Iy. 


1619. 


WOODHAM 
V. 

Daldpck* 


Lord  Chief  Justice  Dallas. — The  &cts  of  this  case 
are  these :  The  plaindfis  were  trustees  oi  Fender ^  under  a 
deed  of  assignment,  for  the  benefit  of  his  creditors;  they 
were,  therefore,  in  the  virtual  possession  of  his  property: 
by  the  terms  of  the  deed  Fowler  might  remain  in  posses* 
sion,  for  the  purpose  of  carrying  on  his  trade  until  the 
debts  due  to  him  were  collected,  and  the  other  property 
converted  into  money  for  the  benefit  of  his  creditors. 
My  brother  Vaughan  has  admitted,  that  if  he  had  re- 
mained in  possession  a  reasonable  time,  it  would  be 
within  the  terms  of  the  deed ;  it  was  left  to  the  jury  whe- 
ther tliis  deed  were  fraudulent  or  not,  and  they  deter- 
mined in  the  negative.  This  deed  was  made  for  the 
bene^t  of  Fowler's  creditors ;  the  property,  therefore,  be- 
longed to  the  plaintifis,  and  Matterson  took  a  security  on 
the  property,  knowing  it  to  be  so,  and  it  appeared  that 
Matterson  had  notice  that  the  property  taken  was  the 
property  of  the  trustees  before  he  gave  Fowler  any  credit : 
for  before  any  goods  were  furnished  to  him,  he  asked 
him  what  security  he  could  give.  I  therefore  think  there 
is  no  reason  to  disturb  the  verdict  of  the  jury. 


Mr.  Justice  Park. — This  case  does  not  turn  on  the 
statute  21  Jac,  I.  cap.  19.,  but  merely  embraces  a  ques- 
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tioD  on  the  Isth  Eliz.  cap.  5.  Is  this  deed,  therefore, 
iind^  the  circumstances,  fraudulent?  If  an  original 
owner  be  left  in  possession  of  property,  it  is  a  badge  of 
fraud;  but  Fc/wlet^s  remaining  in  possession  was  per- 
fectly consistent  with  the  terms  of  tlie  deed ;  for  tlie  trus* 
tees  were  .empowered  to  allow  him  to  remain  in  po»«^ 
session  a  reasonable  time :  this  case,  therefore,  does  not 
depend  on  the  general  notice;  but  it  appears,  that  before 
any  goods  were  furnished  to  Fowler^  on  the  guarantie  of 
Matter  son  J  he  asked  him  for  a  security.  As  the  jury  have 
found  that  there  was  no  fraud,  I  think  this  rule  ought 
not  to  be  granted. 


Mr.  Justice  Bueeough. — The  only  question  is,  whe- 
ther, in  this  case^  the  possession  was  consistent  with  the 
terms  of  the  deed  ?  and,  under  the  circumstances,  I  am 
clearly  of  opinion  that  it  was. 

Mr.  Justice  Richardson. — This  is  a  question  on  tlie 
statute  of  Elizabethj  and  the  only  difficulty  is,  whether 
Matterson  had  notice  of  the  trust-deed  before  he  had 
dealings  with  Jino^.  Questions  ofthis  sort  depend  more 
on  &ct  than  law.  If  Matterson  had  notice  that  the  pro- 
perty belonged  to  the  trustees,  the  deed  was  not  fraudu- 
lent :  the  evidence  as  to  this  point  was  left  to  the  jury ; 
and  it  was  clearly  in  their  province  to  decide. 

Rule  refused. 
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BoEHM  V.  Campbell.  Wednesday, 

Jan.  27. 

This  was  an  action  of  assumpsit  on  a  gaarantie.     The  The  plaintiff 

first  count  of  the  declaration  stated,  that  the  plaintiff  *^*"»  *k"^'j 

carried  on  trade  under  the  style  and  firm  of  Boehm  4*  ^^g  Jq  i^^     ' 

Co!j  and  that  at  the  time  of  making  the  bill  of  exchange  habit  of  dealing 

thereinafter  mentioned,  Messrs.  Sawyer,  Tobler,  8f  Co.  l^^^l^  \\:^^ 

were  indebted  to  him  iii  a  large  sum,  to  wit,  the  sum  goods  for  him 

of  of  1026  :  75.  :  6rf.,  for  goods  before  then  shipped,  to  the  amount 
ij        J  J  1.        J  i_     1 .  o  o   ^         wT    of  1026/.,  sui- 

sbld,  and  deuvered  by  him  to  Sawyer  4*  Co.,  and  for  pecting  his 

money  advanced  and  paid  by  the  plaintiff  for  their  use^  solven^,  re- 
ori  their  account,  and  at  their  request,  of  which  the  de-  defendant  to 
fendant  had  notice;  and  that  in  consideration  of  the  pre-  enter  into  a 

mises,  and  in  consideration  that  the  plaintiff  would  irive  ^J**''^tie  for 

.  ^  o        lYie  payaaent  of 

to  Sawyer  4*  Co.  time  for  the  payment  of  the  money  so  the  above  sum, 

due  to  the  plaintiff,  until  a  certain  period  agreed  on,  and  ^hen  he  wrote 
would,  as  a  securi^  for  such  pajrment,  take  a  certain  Pressed  to  the 
bill  of  exchange,  to  be  drawn  by  him  in  his  firm  of  plaiotiff, 

Boehm  4'  Co.  upon  Messrs.  Sawyer  4*  Co.,  to  bear  date  V*!* °P*  V  ^^*^ 

o.  s*  naving 

the  1st  ot  Augtisty  1818,  for  payment  three  months  after  accepted  a  bill 
date,  to  the  order  of  the  plaintiff  for  c£'l026 :  75. :  6d.,  and  drawn  on  him 
to  be  accepted  by  Sawyer  4"  Co.,  and  by  such  acceptance  pj^  1026/. 
to  be  made  payable  at  the  house  of  Messrs.  Sylrcs  Sf  Co.  he  gave  his 
the  defendant  undertook  and  promised  the  plaintiff  to  g^*'^^^*®  ^®][ 
guaranty  the  payment  of  the  same  bill,  should  it  be  dis-  ment  of  the 
honoured  by  the  acceptors.     The  plaintiff  then  averred,  *^™®,»|'?  ^^  ** 
that  he,  confiding  in  the  undertaking  of  the  defendant,  honoured  by 
did  give  Sawyer  4*  Co,  time  for  payment  of  the  money  the  acceptor  :'* 

due  from  them  to  him  for  the  period  aforesaid,  and  as  a  ^^^*  '**1^  '.*^'* 

^  .      .        '  was  a  sufficient 

security  for  such  payment  took  the  said  bill  of  exchange,  agreement 

%vhicli  was  afterwards  drawn,  accepted,  and  made  pay-  ^*thin  the  4ih 

section  of 

the  statute  of  frauds  to  l)ind  the  defendant  for  the  payment  of  the  goods. 
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able  in  manner  aforesaid.  The  plaintiff  then  averred, 
that  he  indorsed  the  bill  to  Messrs.  StUau  4*  Co.,  and 
that  when  it  became  due  they  presented  it  for  payment 
at  Messrs.  Sykes  4*  Co,,  who  refused  to  pay  the  same ; 
and  that  it  was  afterwards  duly  protested  and  returned 
to  the  plaintiff,  who  paid  its  amount  to  Messrs.  Sillau  Jj- 
Co,  The  second  count  was  similar  to  the  first,  except 
that  it  omitted  that  the  plaintiff  agreed  to  give  Sawyer 
4*  Co.  time  for  payment,  and  stated  the  consideration  to 
be,  that  the  plaintiff  would,  in  payment  of  the  said  last 
mentioned  sum  so  due  to  him,  take  a  bill  of  exchange,  to 
be  drawn  and  accepted  as  in  the  first  count;  and  that  it 
was  afterwards  so  drawn,  accepted,  and  made  payable,  as 
aforesaid.  There  were  three  other  special  counts,  vary- 
ing the  consideration  and  promise. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice 
DalUtSj  at  Guildhall^  at  the  sittings  afler  the  last  term, 
it  appeared  that  the  plaintiff,  who  was  a  merchant  at 
Aniwerp,  was  in  the  habit  of  dealing  with  Sawyer  8^ 
Co.,  and  having  shipped  com  for  them  to  the  amount 
of  <£l026  :  75. :  6(Lj  and  holding  their  acceptance  for 
j^99 :  175. :  6d.,  and  suspecting  their  solvency,  the  de- 
fendant was  requested  to  enter  into  a  guarantie  for  the 
pajrment  of  the  above  sum,  when  he  wrote  the  following 
letter: — 


Messrs.  Boehm  and  Co,  Antwerp. 

London,  14M  August,  1818. 
**  Goitlemen, 
**  Our  mutual  frioids,  Messrs.  IL  J.  Sam/er  and  Co. 
having  accepted  the  underwritten  bill  drawn  on  them 
by  your  firm,  I  hei'eby  give  my  guarantie  for  the  due 
payment  of  the  same,  should  it  be  dishonoured  by  the 
acceptors." 
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Copy  of  the  bill  above  guaranteed. 
Antwerp^  1st  August^  1818. 

Sterling  £iOt6  :  75. :  6d. 
Three  months  after  date,  pay  to  our  order  one  tliou- 
sand  and  twenty-six  pounds,  seven  shillings,  and  six- 
pence, value  m  account  as  advised  by 

Boehmond  Co. 
To  Messrs.  22.  J.  Samfer  and  Co.  Leadenhall  Street. 

Accepted  at  Messrs.  Sykes  and  Co. 
R.  J,  Sawyer  and  Co. 

When  this  bill  became  due,  it  was  dishonoured, 
Messrs.  Sawyer  and  Co.  having  before  stopped  payment, 
and  the  defendant  on  application  being  made  to  him  re- 
fuised  to  pay  its  amount  It  also  appeared  that  the  body 
of  the  bill  and  the  acceptance  were  written  in  London, 
and  that  the  plainti£Ps  name  was  originally  written  in 
pencil  there,  and  afterwards  signed  by  him  at  Antwerp, 
when  it  was  objected  for  the  de&ndant,^r5/,  that  the  bill 
required  a  stamp,  as  it  was  drawn  in  London ;  secondly, 
that  no  consideration  fit>m  the  plaintiff  to  the  defendant 
was  expressed  on  the  fiice  of  the  guarantie;  and,  thirdly, 
that  the  declaration  did  not  apply  to  the  defendant's 
undertaking,  as  it  was  averred  that  the  bill  was  drawn, 
accepted,  and  made  payable  after  the  defendant's  pro- 
mise, whereas  his  letter  of  guarantie  referred  to  a  bill 
then  in  existence.  His  lordship  over-ruled  the  first  and 
last  objections,  but  saved  the  point  as  to  whether  the 
consideration  was  sufficiently  expressed  on  die  face  of 
tlie  defendant  s  letter,  subject  to  which  the  juiy  found 
a  verdict  for  the  plaintiff. 

Mr.  Seijt  Vaughan  now  moved  for  a  rule  nisi,  that 
this  verdict  should  be  set  aside  and  a  nonsuit  entered, 

VOL.  III.  c 
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and  contended  on  the  authority  of  Wain  v.  Warlters  (a), 
that  the  promise  of  the  defisndant  was  a  tmdum  pactum^ 
and  that  the  plaintiff  therefore  was  not  entided  to  re- 
cover. That  in  Morris  v.  &airey(6),  Lord  Chief  Jus- 
tice Gibbs  said,  that  it  was  not  necessary  in  that  case  to 
over-rule  the  decision  in  fVain  v.  WarUers^  and  that  as 
here  no  consideration  was  expressed  on  the  face  of  the 
instrument)  it  came  expressly  within  the  latter  case. 


Lord  Chief  Justice  Dallas,  after  reading  the  de- 
fendant's letter  containing  tlie  guarantie,  observed,  that 
this  case  was  similar  to  that  of  Morris  v.  Stacey^  namely, 
that  in  consideration  that  the  plaintiff  would  forbear  to 
sue  Sawyer  4*  Co^9  and  take  a  bill  drawn  on,  and  ac- 
cepted by  them,  the  defendant  undertook  to  guaranty 
its  payment  if  it  should  be  dishonoured  by  them.  This 
was  sufficiently  set  out  in  the  declaration.  The  jury 
were  satisfied  that  no  fraud  had  been  practised.  The 
bill  being  partly  completed  here^  was  soit  to  the  plaintiff 
at  Antwerp  for  his  signature  ad  drawer,  and  conse- 
quently did  not  require  an  English  stamp,  for  it  was  not 
a  bill  of  exchange  until  the  drawelr's  name  was  affixed  to 
it,  Snaith  v.  Mingay  {c).  In  ex  parte  MineH  («0>  Lord 
Eidon  expressed  serious  doubts  of  the  propriety  of  the 
decision  in  Wain  v.  Warlters^  and  in  ex  parte  Gardotn 
(tf),  his  Lordship  decided  against  the  rule  as  laid  down 
by  the  Court  of  Kin^s  Bench  ,•  but  we  see  no  reason  at 
present  to  express  an  opinion  on  tlie  case  of  Wain  v. 
WarUerSi  as  this  case  must  be  governed  by  that  of 
Morris  v.  Stacey. 


(a)  5  East,  10.     (h)  l  Holt,  M.  Pri.  I53.     (c)  i  Mat,U  & 
Sf/.  87.     (rf)  U  Vesey,  Jun.  I89.     (r)  15  Vtsey,  Juo.  286. 
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Mr.  Justice  Park  concurred.  I819. 

Mr.  Justice  Burrougu. — The  agreement  of  the  de-  ^.^ 

fendant  in  writing  to  guaranty  the  payment  of  the  bill,     Campbell. 
in  case  it  should  be  dishonoured  by  the  acceptors,  was,  I 
think,  quite  suflScient. 

Mr.  Justice  Bichardson. — This  case  may  be  distin- 
guished from  that  of  Wain  v.  WarUers^  where  it  was 
held  that  the  consideration  for  the  promise,  as  well  a^ 
the  prcmiise  itself  must  b^  in  writing.  Here  there  was 
an  existing  debt  due  to  the  plaintiff  from  Sawyer  4*  Co. 
Uef  doubting  their  solvency,  not  only  drew  a  bill  on  them 
for  their  acceptance,  but  required  the  guarantie  of  th^ 
defendant  in  case  it  should  be  dishonoMred  by  them. 
That  therdTore  discloses  the  nature  of  thp  coqtract^  and  it 
is  sufficiently  expressed  in  the  declaration.  The  statute 
of  frauds  (a)  merely  pequires  the  agreement  ofi  which 
the  action  is  broqght,  or  some  memorandum  or  note 
thereof,  to  be  in  writing  and  signed  b^  the  part^  to  be 
charged  therewith ;  if  the  intent  of  the  parties  be  ex- 
pressed, it  i$  sufficient.  The  consideration  on  which 
this  action  was  founded,  was  for  the  plaintiff,  who  was 
the  creditor  of  Messrs.  Sawyer  Sf  Co.,  to  give  them  time 
for  the  payment  of  a  debt  due  to  him,  and  I  therefore 
think  that  the  letter  of  guarantie  given  by  the  defendant 
for  this  purpo^,  was  sufficient. 

Rule  refused. 


(<?)  29  Car.  2'  c.  3.  s.  4. 
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Wednesday, ^  demandant,  Orchard,  tenant,  Barnes, 

January  27.  t 

^  vouchee. 


The  court  will  Mr.  Serjt  Lens  moved  that  this  recovery  might  be 
coverv^to  be"^^"  amended,  by  inserting  the  parish  oi  Hapton;  in  tlie  deed 
amended  by  in-  to  lead  the  uses,  tlie  property  was  d^cribed  as  tlie  rec- 
serting  a  parish,  tory  oi  Hudenall,  together  with  all  rights,  glebes,  &c. 
in  the  ae^  to  ^^^  ^^  ^^  rectory  lay  in  the  parish  of  Hapton^  and  a 
lead  the  uses  be  part  of  the  glebe  lands  was  also  situate  in  that  parish, 

rectorv  aU  ^    ^^^  ^®  other  part  was   in   the  parish  of  HudenaU. 

though  such       He  observed  that  the  description  of  the  property  in  the 

rectory  may  j^^j  ^^  sufficient  to  embrace  the  parish  of  Hapton  ,- 
extend  to  more  . 

than  one  ^^^  ^^^  ^^  ^^^  ^^  objected  to  by  a  purchaser,  as  it  did 

parish.  not  appear  that  the  rectory  extended  to  that  parish. 

Lord  Chief  Justice  Dallas. — Tlie  question  is,  whether 
an  amendment  be  requisite  in  this  case?  If  not,  the 
court  ought  to  lean  against  its  being  made.  I  think  the 
term  rectory  is  sufficient  to  pass  all  the  property,  tliat 
the  recovery,  therefore,  is  neither  erroneous  nor  defective, 
and  that  consequently  no  amendment  is  necessary. 

Mr.  Justice'  Burrough. — The  whole  of  the  premises 
might  be  recovered  in  an  action  of  ejectment  under  this 
description ;  for  the  term  rectory  is  not  confined  to  one 
parish,  and  the  rector  of  one  parish  very  frequently  has 
tithes  from  another. 

Mr.  Justice  Park,  and  Mr.  Justice  Richardson,  con- 
cuning,  the  amendment  was 

Refused. 
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Ado£Y  and  another,  v.  Woolley  and  another.  Thursday, 

January  2^. 

Tuis  was  an  action  of  debt  brought  by  the  plaiutiffit,  as  By  the  54  Geo. 
overseers  of  the  poor  of  the  parish  of  Maxey,  on  a  bond  ^>  ^*  *70i  *.  8, 
given  by  the  defendants  to  indemnify  that  parish  against  i,^,^^  ^q  indem- 
the  expenses  which  might  be  incurred  by  tlic  birth  of  nify  a  parish 
an  iUegitimate  chUd.     The  defendante  pleaded  diat  the  !Sn!!!f.*nf  !'^*' 
plaintiffi  were  not  overseers,  nor  was  cither  of  them  over-  bastard  child, 

seer,  of  the  poor  of  that  parish,  at  the  time  of  the  com^  [""**  ^  .     , 

.       .  .  brought  m  the 

mencement  of  this  suit.     To  this  plea  there  was  a  general  names  of  the 

demurrer  and  joinder.  overseers  for 

the  time  being, 
and  not  of 
Mr,  Seijt  Copley y  for  the  plaintiffii. — This  case  de-  those  to  whom 

pends  entirely  on  the  construction  of  the  54  Geo.  3,  c.  '*?®  *^"^  ^^ 

-  given. 

170, 5.  8.  (a) ;  and  the  only  question  is,  whether  the  right 
of  action  is  vested  in  the  overseers  for  the  time  being,  or 
in  those  to  whom  the  bond  was  given  ?  The  bond  here  was 
given  to  tlie  present  plaintifis,  who  were  not  in  office  at 
the  time  the  action  was  brought ;  but  still  they  are  not 
precluded  from  suing  the  defendants ;  for  the  statute  does 
not  prevent  them  from  their  right  of  action. 

{a)  By  whicli  it  is  enacted,  "  That  all  securities  given  or 
received,  or  thereafter  to  be  given,  for  indemnifying  any 
district  or  parish,  for  the  maintenance  of  any  bastard  child 
or  children,  or  any  expenses  in  any  way  uccabioned  by  such 
district  or  parish,  by  reason  of  the  birth  or  support  of  any 
bastard  child  or  children  bom  within  such  district  or  parish, 
or  chargeable  thereto,  it  sliall  be,  and  the  saiue  are  therebv 
declared  to  be  vested  in  the  overseers  of  the  poor  of  such 
district  or  pari>ih  for  the  time  being  ;  and  that  it  shall  be  law- 
ful for  the  overseers  of  such  district  or  parish  to  sue  for  the 
.same,  as  and  by  their  description  of  overseers  of  such  district 
or  parish ;  and  that  such  action  so  commenced  should  in  no 
ways  abate  by  reason  of  any  change  of  overseers  of  such 
district  or  parish  pending  the  sanie,  but  should  be  proceeded 
in  by  such  overseers  for  the  time  being,  as  if  no  such  change 
had  taken  [ilac^.** 
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Mr.  Serjt  Blossei^  contra^  was  stopped  by  the  court. 

Lord  Chief  Justice  Dallas.— From  the  construction 
of  the  8th  sect,  of  the  54  Geo.  3, 1  have  no  doubt  but  that 
the  action  should  have  been  brought  in  the  names  of 
the  overseers  for  the  time  being. 

Mr.  Justioe  Park  concurred. 

Mr.  Justice  Burrough. — I  remember  reserving  a  simi- 
kur  point  for  the  opinion  of  the  judges,  which  came  before 
n^  on  the  construction  of  another  act  of  parliament.  It 
was  an  indictment  for  felony ;  and  they  held  that  the  pro- 
perty should  be  laid  in  the  names  of  the  overseers  for  the 
tilne  being)  And  not  in  the  names  of  those  who  were  in 
office  at  the  time  the  ofience  was  committed. 

Mr.  Justice  Richari>sok. — The  statute  54  Geo,  3, 
partcularly  specifies  that  all  securities  given  to  indemnify 
8  parish  for  the  maintenance  of  illegitimate  children, 
shall  be  vested  in  the  overseers  for  the  time  being.  I, 
tinerefore,  think  that  they  alone  are  entided  to  sue. 

Judgment  for  the  defendants. 


Friday, 
January  29* 


Clennell,  plaintiff,  Storer,  deforciant 


If  the  parish  of  Mr.  Seijt  HuUock  moved  that  this  fine  might  beamended, 
on  is  ^?re     ^^  substituting  the  parish  of  Mington  for  that  of  Bath^ 

in  the  deed  to  ^wy-  It  appeared  that  the  object  of  the  fine  was  to  pass 
lead  the  uses  of 

a  fine,  the  court  will  alloW  ir  to  be  substituted  for  B.  on  an  affidavit  that  the 
latter  parish  was  inserted  by  mistake,  and  that  the  parbh  of  A.  was  written  on 
the  erasure  before  the  deed  was  executed. 
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landc  in  the  former  parish,  which  was  wriUen  on  an 
erasure  in  the  deed  to  lead  the  uses.  On  his  producing 
an  affidavit,  which  stated  that  the  parish  of  Bathbunf  was 
inserted  by  mistake^  and  that  it  was  erased,  and  the 
parish  of  AUingttm  written  on  the  erasure  before  the  exe- 
cution of  the  deed,  the  court  allowed  the 


J610. 


CjL£NNAI«L 

V. 

Storee. 


Amendment. 


France,  the  younger,  v,  Stephens. 

Mu.  Seijt  Vaughan  moved  for  leave  to  issue  a  distringas 
to  compel  the  appearance  of  the  deiendant  in  this  casi^ 
on  an  affidavit  of  a  sheriiTs  officer,  which  stated  thai  he 
went  to  the  ddendaat's  house;  and  that,  on  asking  fix: 
liifli,  he  was  informed  by  his  wife  that  he  was  oot  at 
home;  that  he  then  asked  her  if  the  defendant  was  absent 
for  fear  of  his  creditors,  to  whicli  she  answered  in  the 
^irmative^  and  that  slie  did  not  know  when  to  expect  his 
return,  nor  did  she  know  where  he  was;  and  that  she 
would  give  the  officer  five  guineas  if  he  would  discover 
him,  and  let  her  know  where  she  might  find  him. — Hie 
ground  on  which  he  rested  his  application  was,  that  the 
declaration  of  the  wife,  that  her  husband  was  absent  for 
the  purpose  of  avoiding  his  creditors,  was  sufficient ;  and 
more  particularly  so,  as  the  defendant's  absence  was  no- 
torious to  all  his  neighbours ;  and  that  he  was  believed 
in  the  neighbourhood  to  have  absconded  for  the  purpose 
of  avoiding  an  arrest,  or  being  served  with  process,  and 
that  the  trade  was  carried  on  in  his  absence  by  his 
wife.     But 


Friday, 
January  29. 

The  court  will 
not  grant  a 
dUMngoi  t« 
compel  an  ap- 
pearance, on 
an  affidavit 
which  staled 
that  the  de* 
fendant's  wife 
said  that  her 
husband  was 
absent  from  his 
house  for  fear 
ofhiscieditors; 
on  the  ground 
that  the  de- 
claralion  of  the 
wife  ought  not 
to  prejudice 
the  husband. 
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France 

t». 
Stephens. 
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0 

The  court  Jbeld  that  the  declaration  of  the  wife  ought 
not  to  prejudice  the  husband,  and  that  the  officer's  merely 
going  to  the  defendant's  house  was  not  sufficient,  and 
that  he  had  not  sworn  that  the  defendant  was  ever  seen 
at  the  house,  or  that  he  lived  there,  and  that. as  this  affi- 
davit could  not  be  read  in  evidence  against  hiin,  either 

to  make  him  a  bankrupt,  or  for  any  criminal  purpose, 
they 

Refused  the  rule. 


Wednesday, 
Feb.  3. 


Parker  and  Another,  v.  Biscoe. 


A  fine  levied  by  This  was  an  action  of  assumpsit  brought  to  recover  tlic  re- 

a  testator  sub-   gy  ue  of  the  purchase-money  of  certain  messua&ces,  lands, 

sequent  to  his         ,  .  .,  ._        «^.,^ 

will,  operates     ^^^  tenements,  situate  m  the  parishes  of  Tacklej/^  Cuddes- 

as  a  revocation  dcm^  and  Denton^  in  the  county  of  Oxford^  which  the 
A.  by  will  de^  defendant  had  purchased  of  the  plaintifis  upon  a  sale  by 
visedf  all  his  public  auction,  and  for  which  he  paid  a  deposit,  and 
real  estates,       undertook  to  pay  the  residue  of  the  purchase-money  on 

cept  certain 

copyhold  estates  therein  mentioned  in  trust  for  his  eldest  son,  with  remainder 
to  preserve  contingent  remainders,  with  remainder  to  the  male  issue  of  his 
son  in  tail  male,  with  remainder  over;  and  afterwards  made  a  codicil, 
whereby,  after  reciting  that  by  the  death  of  his  brother  he  had  become 
entitled  for  life  to  certain  estates  mentioned  in  the  will  of  J.  S.,  he  revoked 
the  limitation  in  his  will,  so  far  as  it  related  to  his  estates  in  favor  of  his  son, 
and  declared  that  a  proviso,  contained  in  his  will  for  that  parpose,  should  be 
extended  so  as  to  comprehend  the  estates  limited  by  the  will  of  his  brother, 
as  well  as  those  limited  by  the  will  of  J.  S.,  and  for  preventing  the  estates 
mentioned  in  his  will  from  going  with  those  limited  by  the  will  of  his  brother, 
as  was  provided  in  his  will  an  to  the  estates  limited  by  the  will  of  J.  S. :  Ihld 
that  such  codicil  did  not  amount  to  a  republicntiin  of  his  will ;  neither  did  it 
amount  to  a  devise  by  implication,  or  a  confirmation  of  the  devise  of  lands 
contained  in  his  brother's  will. — A  fine  levied  to  pass  all  lands  in  the  parish  of 
C.  is  sufficient  to  comprehend  the  manor  of  W.  within  that  parish,  although 
such  manor  was  not  mentioned  in  the  fine. 
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or  before  a  given  day,  on  having  a  good  title  to  the  pre- 
mises. The  defendant  pleaded  the  general  issue,  and 
at  the  trial  before  Lord  Chief  Justice  Gibbs^  at  fVesU 
minster  J  at  the  sittings  after  Easter  term,  1817,  the 
sufficiency  of  the  title  tendered  by  the  plaintiffs  being 
the  only  point  in  dispute  between  the  parties,  a  ver- 
dict was  taken  for  them,  witli  nominal  damages,  sub- 
ject to  the  opinion  of  the  court  as  to  the  sufficiency  of 
such  title,  upon  a  case  of  which  the  following  is  the 
substance. 


I8I9. 


Parkkr 

r. 

BiSCOB. 


Sir  John  Whalley  Hmythe  Gardinery  bart.,  by  indentures 
of  lease  and  release,  dated  in  Jtdyy  1 787,  executed  upon  his 
marriage  with  MissMtf  rMa  Nevxome^  settled  certain  here- 
ditaments, situate  at  the  above  parishes,  to  the  use  of  him- 
self and  his  heirs  till  marriage,  then  to  the  use  of  himself 
for  life,  and  after  his  decease  to  the  intent,  that  in  case 
his  intended  wife  should  survive  him,  she  should  have  for 
life  an  annuity  of  <£ 800,  in  lieu  of  dower,  with  the  usual 
powers  of  entry,  distress,  and  perception  of  profits;  and 
subject  thereto,  to  the  use  of  George  Gostling  and  Henry 
Newcome^  therein  named,  their  executors,  &c.  for  ninety- 
nine  years,  to  commence  from  the  decease  of  the  said  Sir 
John  W,  S.  Gardiner,  in  trust  for  better  securing  the  said 
annuity  of  j^OO,  with  remainder  to  the  use  of  him,  his 
heirs,  and  assigns. — There  is  a  hamlet  in  tlie  parish  of 
Cuddesdon^  called  Wheatley,  and  a  manor  by  reputation 
called  the  manor  of  Wheatley,  which  extends  over  the 
whole  hamlet ;  but  thei'e  are  no  copyhold  tenants  within 
Wheatley,  nor  any  freehold  tenants  holding  of  the  said 
manor.  Sir  John  W.  S.  Gardiner,  at  the  time  of  this 
settlement,  was  seised  in  fee  of  the  whole  of  the  estates  in 
question.  By  his  will,  dated  13th  of  April,  1795,  and  duly 
executed  to  pass  real  estates,  after  directing  his  debts  to 
be  paid,  and  bequeathing  pecuniary  legacies,  he  devised 
his  estate  at  Tackley  to  his  wife  for  life,  and  also  gave 
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1819  ber  an  annuity  of  <£'2005  ui  addition  to  the  cfSOO  to  which 

Parker        ^  would  be  entitled  by  the  settlement,  in  case  she  sur- 
V.  vived  hini»  and  charged  the  additional  annuity  upon  ail 

BiscoE.  ]|J3  lands  within  Tackleyy  CuddesdoHf  and  Denton/  and 
after  the  death  of  his  wife  he  devised  all  his  lands  in 
those  duree  pari^es,  subject  to  the  two  several  annuities 
of  c£200  and  cfSOO  to  his  wife;  and  all  other  his  real 
estate  whatsoever,  unto  the  Hon.  Sir  JV.  H.  Ashhurst^ 
knt,  his  heirs  and  assigns  for  ever,  to  the  use  of  the 
testators  first  and  other  sons  successively,  in  tail  male, 
with  remainder  to  the  use  of  his  daughters,  as  tenants  in 
common  in  tail  general ;  with  remainder  to  the  use  of  his 
(testator's)  brother,  James  Whalieyj  and  his  assigns  for 
life,  $am  waste;  with  remainder  to  the  use  of  James 
WhaUey^  the  only  son  of  the  testator's  brother,  the  said 
James  WhaUey^  by  his  late  wife  Elizabeth^  deceased,  and 
his  assigns  for  life^  sans  waste;  remainder  to  the  first  and 
other  sons  oi  James  WhaUey^  the  son,  successivdy,  in  tail 
male^  with  divers  remainders  over. 

By  indenture  of  covenant,  dated  12th  May^  1796,  be- 
tween Sir  John  W.  &  Gardiner  and  Lady  Gardiner  of 
the  one  part,  and  the  said  George  GostUng  and  Henry 
Newcome  of  the  other  part,  after  reciting  the  settlement 
made  upon  Sir  John*s  marriage,  and  that  he  and  Lady 
Gardiner  were  desirous  of  exonerating  the  premises  at 
Taddey  from  the  payment  of  the  rent  charge  of  ^800, 
secured  for  the  jointure  of  Lady  Gardiner^  in  case  she 
should  survive  him;  and  that  the  same  should  iram 
thenceforth  be  eKdusively  charged  on  the  furemises  at 
Caddesdon  and  Denton^  which  being  fi*ee  from  all  in- 
cumbrances, and  of  the  annual  value  of  <£ll50,  would 
afford  an  ample  security  for  payment  thereof^  Sir  John 
and  h&iy  Gardiner  cov^ianted  to  levy  a  fine,  surcognu' 
zaftce  de  droits  camme  ceo^  unto  the  said  George  GostUng 
and  Henry  Newoome  of  all  the  lands  in  Tackley^  Cuddes- 
dofi,  and  DetUon,  to  certain  uses  therein  declared.    The 
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reputed  manor  of  Wke&Uej^  was  not  named  in  the  abov<e 
indenture ;  a  fine  was  duly  levied,  in  pursuance  of  the 
above  deed^  as  of  Eoater  term,  S6  Geo.  d.,  in  which 
Qeorge  GasUing  and  Hemy  Newctmw  were  piaintiffi^ 
and  dieeaid  Sir  Jofta  W.  S.  Gardmer  and  Martha,  his 
wife  were  defondants^  of  nessuHges  and  lands  in  the 
pttri^es  of  TtekUy,  CtMntUm,  and  Dmton. 

^  Mffi  W.  &  Gardimet  cfied  on  the  18th  of  No^ 
tkmber,  179*7 y  widumt  issue,  leaving  James  WhaUey,  his 
brodier  and  h^  at  law,  not  having  altered  or  revoked 
Ids  will,  otherwise  than  by  the  operation  of  the  above 
Ibie^iuid  seised,  together  with  other  real  property,  of  the 

teslMes  devised  by  his  will. 

The  said  JiUmes  WheXky,  by  his  will,  dated  the  'Sd  of 

Jtiy,  1796,  previous  to  die  death  of  his  broths,  devised 

bH  his  real  eStates,  except  certain  copyhold  estates  therein 

mentioned,  tinto  ^itrtynsham  Master^  and  Adetm  Cottam, 

'^Bbgfstt  heirs  and  aligns,  in  trust  for  his  eldest  son,  James 

ff^htMsy,  during  the  term  of  his  life,  without  impeadi- 

tnent  of  waste,  with  remainder  to  William  Assheton  and 

Jokn  AtkeffOHj  and  their  heirs,  during  the  life  of  his 

^^  son,  to  preserve  the  contingent  remainders,  with  re- 

^'JMdndcr  to  all  and  every  other  the  son  and  sons  of  the 

'^^odyofMs  said  son,  snccessively  in  tail  male,  with  re- 

'^ainder  over.     The  last  mentioned  t^tator,  soon  after 

^  death  of  his  brother.  Sir  John  fV.  S,  Gardiner j  made 

*  Codicil  to  his  will,  of  which  the  following  is  the  sub- 

•^ce :  «  Whdffeas,  by  Ac  death  of  my  late  brother,  Sh* 

**^  WC  S.  Gardiner,  without  issne,  I  am  become  entitled 

^*  Kfe  totsertain  estaftes,  &c.,  mentioned  in  the  will  of  Sir 

^^tam  Gardiner,  bart.  under  and  by  virtue  of  the  same 

^^  ^^  A  remainder  to  my  first  and  other  gons  in  tail  male, 

^^>  t'y  which  went  the  said  estates,  &c.,  will  upon  my 

^^•^  ^lescend  and  go  ta  my  eldest  son,  James  Whalley, 

*  ^^  therefore,  consistently  ifnth  my  wffl,  revoke  and 


I8I9. 
PARKxa 

V. 

Biscoi. 


A 
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IB  1 9.  annul  the  liDiitation  tiierein  mentioned  of  my  estates,  &c. 

Parker        ^^  favour  of  my  said  son,  it  being  still  my  will  that  my 
V-  said  estates  therein  mentioned  shall  not  be  held  or  en- 

joyed by  any  one  of  my  sons  or  daughters  or  their  issuer 
together  with  the  estates,  &c  so  limited  by  the  will  of 
my  brother,  as  more  fully  expressed  in  the  proviso,  in 
that  behalf,  in  my  will  contained.  And  whereas  the  siud 
Sir  John  W.  S.  Gardiner  hath,  by  his  last  will,  limited 
several  lands  at  Tackleyj  in  the  county  of  Oxford^  and 
elsewhere,  in  &your  of  me  for  life,  with  remainder,  to 
my  children  and  their  issue;  and  it  also  being  ,my.  will 
that  my  said  estates  in  my  will  mentioned,  and  which 
are  situate  in  the  county  of  Lancaster y  shall  not  be  held 
or  enjoyed  by  any  of  my  said  sons  or  daughters,  or  their 
issue,  together  with  the  estates,  &c.  so  limited  by  the 
will  of  the  said  Sir  John  W.  S.  Gardiner,  until  the  ulti- 
mate remainder  limited  by  my  will  shall  take  place  or 
come  into  actual  possession.  I  do  therefore  will  and  de- 
clare, that  the  proviso  contained  in  my  will  shall  be 
extended  so  as  to  comprehend  the  estates  so  limited  by 
tlic  will  of  the  said  Sir  John  W.  S.  Gardiner,  as  well  as 
those  limited  by  the  will  of  tlic  said  Sir  William  Gar" 
diner,  and  for  preventing  my  estates  in  my  will  directed 
to  be  settled,  from  going  with  the  estates  so  limited  by 
the  will  of  the  said  Sir  John  W.  S.  Gardiner,  exactly  in 
the  same  manner  as  is  provided  by  the  said  proviso,  with 
respect  to  tlic  estates  limited  by  the  will  of  the  said  Sir 
William  Gardiner.  I  do  also  will  and  declare,  that  such 
of  my  children  as  may  happen  to  be  entided,  under 
.my  will  and  this  codicil,  to  my  estates,  in  my  will  di- 
rected to  be  settled,  shall  be  considered  as  an  eldest 
child,  so  far  as  to  prevent,  and  for  the  purpose  of  pre- 
venting such  child  from  being  entitled  under  ray  will,  to 
any  pai*t  of  the  money  to  arise  from  the  sale  of  my  copy* 
hold  estates  Uiercin  mentioned." 


Biscoi. 
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The  said  James  Whalley,  having  Uiken  the  title  of  Sir  '®'9- 

James  Whalley  Smythe  GarJifur,  died  on  the  2l8t  of  P^^rkrr 
August  J  1805,  without  revoking  or  altering  his  will,  ex-  ^  «^- 
cept  by  the  above  codicil,  and  leaving  James  Whalleyy 
now  Sir  James  Whalley  Smythc  Gardinet'y  his  eldest  son 
and  heir  at  law.  By  indentures  of  lease  and  release,  dated 
Julyy  1807,  upon  tlie  marriage  of  tlic  said  last  mentioned 
Sir  James  fV.  S.  Gardiner j  reciting  tliat  he  was  seised  of 
an  absolute  estate  of  inheritance  in  fee-simple  in  posses- 
sion, in  lands  .situate  among  other  places  in  Tackhy^ 
Cuddesdouy  and  DerUoiiy  and  that  a  treaty  of  marriage 
had  been  carried  on  between  him  and  Frances  Mosley^ 
it  was  witnessed,  that  in  consideration  of  that  uitended 
marriage,  the  said  Sir  James  W.  S,  Gardiner  did  grant, 
bargain,  sell,  alien,  release,  and  confirm  unto  the  plain- 
tiffi,  and  to  their  heirs  and  assigns,  all  the  lands  com- 
prised in  the  will  of  the  said  Sir  John  TV.  S,  Gardiner^ 
deceased,  to  hold  the  some  to  them,  the  said  plointifis, 
to  certain  uses  therein  declared :  and  it  was  provided  by 
the  said  indenture  of  release  tliat  it  should  be  lawful  for 
the  plaintifis  and  their  executors,  8cc.  at  any  time  there- 
after, at  the  joint  request  of  Sir  James  W,  S.  Gardiner^ 
and  Frances^  his  wife,  during  their  joint  lives,  and  after 
her  decease^  then,  at  his  request  alone,  to  dispose  of  and 
convey,  eitniT  by  way  of  absolute  sale  or  exchange,  all 
or  any  part  or  parts  of  the  estates  diereby  released. — The 
estate  in  question  is  comprised  in  the  settlement  made 
by  Sir  John  TV.  S.  Gardina^  in  Jidy^  1787,  and  is  situate 
in  the  parishes  of  Tacfclej/,  Cuddcsdo?i,  and  Daiton^  and 
a  small  part  thereof  is  in  the  hamlet  of  TVheatley^  in  the 
parish  of  Cuddesdotij  and  was  sold  under  the  power  re- 
served to  the  plaintiffs  by  the  settlement  made  in  Jidi/, 
1807,  and  at  the  joint  request  of  the  said  Sir  James  TV. 
S.  Gardiner,  and  Frances,  his  wife,  according  to  the 
form  prescribed  by  that  settlement.     The  question  for 
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1819.  the  opinion  of  the  court  was,  whether,  under  the  dbove 

Parker        circumstances,  the  plaintiffs  were  entitled  to  recover? 
V.  The  case  came  on  for  argument  this  days  when 

BlSCOB. 

Mr.  Serjt  Bosanquety  for  the  plaintiffs,  having  stated, 
that  if  there  were  any  doubt  on  the  construction  of  the 
instruments  contained  in  the  case,  as  the  plaintiffs  claimed 
as  heirs  at  law,  they  must  be  construed  beneficially  for 
them:  made  five  points;  1st,  Whether  the  fine  levied 
in  1796,  and  the  deed  declaring  the  uses  of  that  fine, 
efiected  a  revocation  of  the  will  of  Sir  John  Whalley 
Smythe  Gardiner?  And  if  so,  then,  2dly,  Whether  the 
codicil  to  the  will  of  Sir  James  WhaUey  Smythe  Gar^ 
diner  amounted  to,  or  had  the  effect  of  a  republication 
of  such  will  of  Sir  James  Whalley  Smythe  Gardiner^  so 
as  to  subject  the  estates  in  Tackley^  Denton^  and  Cudr- 
desdon^  comprised  in  the  fine  of  1796,  to  the  devises  and 
limitations  contained  in  such  will?  Or,  3dly,  Whether' 
Sir  James  WhaUey  Smythe  Gardiner*^  codicil  amounted 
to  or  contained  a  devise  by  implication,  of  the  estates  at 
Tackley^  Dentorij  and  Cuddesdoriy  comprised  in  the  fine  ? 
Or,  4thly,  Whether  that  codicil  could,  in  any  manner, 
be  considered  as  amounting  to  a  confirmation  or  restora- 
tion of  the  devise  of  these  estates,  contained  in  the  will  of 
Sir  John  Whalley  Smythe  Gardiner  ?  And,  5thly,  Whether, 
as  the  reputed  manor  of  Wheatley  was  not  mentioned  in 
the  said  fine,  the  lands  situate  in  the  hamlet  of  Wheatley 
passed  by  the  fine? — With  respect  to  the  first,  the  rule 
has  been  most  clearly  laid  down  by  Lord  Kenyon^  in  the 
case  of  Goodtitle  d.  Holford  v.  Ot^ay  (a),  wliere  he  says, 
that  "  he  takes  it  that  the  law  of  the  land  is  now  clearly 
and  indi^utably  fixed,  that  where  the  whole  estate  is 


(/*)  7  Term  Rep.  lig. 
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conveyed  away  to  uses,  though  tlie  ultimate  reversion  18 19. 

ccunes  back  again  to  the  grantor  by  the  same  instrument,       p  ^"^^ 
it  operates  as  a  revocation,  of  a  prior  will."    This  rule  r. 

has  heea  recognised  in  Doe  d.  DUtiot  v.  Dilnat  {a\        Biscob. 
where  it  was  held,  that  if  a  testator,  after  having  made 
his  will,  levy  a  fine  to  such  uses  as  he  shall  by  deed  or 
will  i^pointi  and  die  without  making  any  new  will,  the 
will  made  prior  to  the  fine  is  revoked  thereby;  it  was, 
therefore^  quite  clear  that  the  fine  in  this  case  operated 
aa  a  revocation  of  the  will  of  Sir  John  tV.  S.  Gardiner. 
Secondly,  as  to  whether  the  codicil  to  Sir  James  Gar^ 
dir  n^s  will  operated  as  a  republication  of  such  will,  the  case 
oiGoodtitle  d.  Woodhoiue  v.  Meredith  (&)  was  precisely  in 
point,  and  Lord  EUenborough^  in  delivering  his  judg- 
ment (c)  in  that  case^  as  to  this  question,  stated,  that  ^<  it 
had  been  settled  in  a  series  of  cases,  that  the  effect  of  a 
codicil  is  to  give  an  (^ration  to  the  codicil  per  se^  and 
independently  of  any  intention,  so  as  to  bring  down  th^ 
will  to  the  date  of  the  codicil ;"  tliat,  therefore,  may  be 
considered  as  a  general  and  established  rule.     This  is  a 
mudi  stronger  case  than  that  of  Bowes  v.  Bowes  (c/),  as 
there  the  general  rule  was  not  denied,  but  the  codicil 
being  restrained  to  the  said  lands,  lands  purchased  after 
the  will,  were  adjudged  not  to  pass,  and  Lord  EUlon 
there  observed,  ^'  that  although  a  republication  of  a  will 
of  lands  certainly  speaks  as  of  the  time  of  the  republica- 
tion, yet  that  in  all  cases  of  this  kind  which  had  come 
before  the  courts  for  decision,  the  only  question  had 
been,    Wliether  the  particular  case  was  or   was  not 
within  the  general  rule?'   And  his  lordship  afterwards 
descanted  on  the  intention  of  the  testator  to  be  derived 
from  the  codicil.     Here  the  codicil  recites  the  will  of 


(fl)  2  N,  R.  401.       {l>)  2  Maule  *  Scl.  5.       (r)  Id.  13-14. 

{(f)  2  Bos.  Sf  Piti.  500. 
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^^'9-  Sir  William  Gardiner^  which  operated  to  convey  lands 

Parkbr        ^®  himself  and  his  sons;  he  therefore  revoked  and  an- 
V,  nulled  the  limitation  in  his  own  will  in  favour  of  his  son, 

James  Whalley,     His  object^  therefore,  was,  to  add  no- 
thing to  the  former  will,  but  merely  to  revoke  the  limita- 
tion therein  mentioned.     By  the  subsequent  part  of  the 
codicil  he  confines  the  revocation  of  his  will  to  those 
lands  of  his  own  which  are  situated  in  Lancaster j  and 
thereby  expressly  negatives  the  application  either  of  the 
will  or  codicil  to  the  lands  in  question ;  it  cannot,  there- 
fore,  be  contended,  tliat  because  the  codicil  operates 
merely  as  a  revocation  of  his  will,  as  to  certain  lands  of 
his  own,  that  it  can  be  carried  to  the  extent  of  giving 
effect   to  a   devise  of  lands  in  a  distant  county ;    the 
testator,  therefore^  in  his  codicil  recited  that  the  lands 
he  had  devised  by  his  own  will,  should  be  disposed  of 
in  a  different  way,  confining  himself  to  three  estates,  and 
also  declared  his  will  as  to  the  disposition  of  those  other 
estates.     [Mr.  Justice  Richardson,    The  codicil  contains 
no  general  words  in  confirmation  of  the  will.]    It  tends 
rather  to  its  revocation ;  for  it  provides  for  the  disposition 
of  lands  to  which  he  had  become  entided  by  two  prior  wills. 
This  construction  will  not  defeat  the  intention  of  the  tes- 
tator ;  and  although  the  lands  in  question  do  not  vest  in 
his  son  by  his  will,  as  revoked  by  the  codicil,  they  still 
descend  to  him  as  heir  at  law.     Tliirdly,  As  to  whether 
the  codicil  might  be  considered  as  amounting  to  a  devise 
by  implication.     All  implication  is  negatived;  for  the 
testator  thought  he  had  no  power  to  devise  these  lands 
which  Imd  been  previously  disposed  of  by  Sir  William 
Gardiner^  and  his  brother.  Sir  John  W.  S.  Gardiner. 
Fourthly,  As  to  whether  the  codicil  of  Sir  James  Gar- 
diner  could  be  considered  as  amounting  to  a  confirma- 
tion of  the  devise  of  those  estates  contained  in  the  will 
of  his  brother.  Sir  John :   It  could  not  so  operate,  unless 
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his  will  were  considered  as  new;  for  confirmation  can 
only  be  of  what  already  has  existence  (a) :  as,  therefore, 
the  codicil  did  not  amount  to  a  devise  by  implication,  it 
€3oald  not  be  considered  as  containing  a  confirmation  of 
the  estates  comprised  in  the  will  of  Sir  John  W,  S  Gar- 
diner. Fifthly,  As  to  whether  the  lands  situate  in  the 
hamlet  of  Wheatley  passed  by  the  fine,  as  Uie  manor  was 
not  mentioned  therein ;  and  the  fine  comprehended  all  the 
lands  in  Cuddesdouy  in  which  the  manor  of  Wheatley  was 
situate^  it  was  sufficiently  large  to  embrace  this  manor. 

Mr.  Serjt.  Blossety  for  the  defendant,  was  stopped  by 
the  Court,  who  were  clearly  of  opinion,  that  the  plaintiffs 
were  entitled  to  recover  upon  every  point  which  had 
been  raised  by  Mr.  Seijt  Bosanquety  and  accordingly 
directed  a 

Judgment  for  the  plaintiff. 

(a)  Co.  Utt.  295.  b. 


I819. 


Parker 

V. 
BiSCOB. 


DURELL  V.  MaTTHESOK. 

Mb.  Serjt  Ijcns^  on  a  former  day  in  this  term,  had  ob- 
tained a  rule  nisi^  that  the  plaintiff*  might  give  security 
for  costs,  upon  an  affidavit  that  he  was  a  native  of  St. 
Peterdmrghj  and  at  present  resident  there. 

Mr.  Serjt  Copley  now  shewed  cause,  on  an  affidavit 
which  stated,  that  an  action  was  commenced  by  him  for 
fir^ht,  which  became  payable  under  a  charter-party  from 
Zxmdon  to  Bilboa;  tliat  he  was  now  gone  with  his  vessel 

VOL.  111.  i> 
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costs  is  not 
required  from 
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sence from  this 
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to  the  continent,  and  expected  to  return  in  three  months, 
when  he  would  remain  here  a  considerable  time ;  that, 
although  he  was  a  native  of  5/.  Petersburghy  he  resided  in 
this  country  four  months  in  the  year,  and  had  continued 
to  do  so  for  the  last  forty  years,  and  that  he  was  fully  able 
to  pay  costs.  He  relied  on  the  case  of  Nelson  v.  Ogle  (a), 
where  this  court  did  not  require  security  for  costs  from 
a  foreign  captain  of  a  ship,  who  was  m  the  habit  of  navi- 
gating to  and  from  the  ports  of  this  country. 


Lord  Chief  Justice  Dallas. — In  that  case  the  Court 
held  that  the  plaintiff  was  not  to  be  distinguished  from 
an  English  sailor;  and  the  affidavit  there  stated,  that 
he  had  no  fixed  place  of  residence;  the  plaintiff  her^ 
therefore^  cannot  be  compared  to  him : — ^for  the  principal 
ingredient  in  that  case  was  a  want  of  a  fixed  place  of 
abode;  but  here  it  is  sworn  that  the  plaintiff  resides  in 
this  country  for  four  months  in  the  year.  Enough,  there> 
fore,  appears  on  the  face  of  this  affidavit  to  exempt  him 
from  the  necessity  of  giving  security  for  costs. 


Per  curiam. 


Rule  discharged. 


(a)  2  Taunt.  253. 
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I8I9. 


Lewis  v.  Campbell.  Thursday, 

Feb.  4. 

-This  was  an  action  of  covenant  for  quiet  enjoyment  A.  demises  by 
The  declaration  stated,  that  on  the  Ist  of  November,  ^^^^  ^^.^'* 
1803,  by  a  certain  indenture  made  between  the  de-  hig  interest  to 
fendant  of  the  one  part,  and  one  Benjamin  Corp  of  the  C*.,  and  C.  to 
other  part,  after  recitmg  that  by  indenture  dated  the  lat  ^nu^or  quiet 
cAJanuanfj  1801,  and  made  between  James  Barclay  of  enjoyment 

the  one  part,  and  the  defendant  of  the  other  part.  Bar-  '^"^^  ^'  ®°^,  ^}i 
J       r    \  -  .  .  .  -  assigns.    Heldf 

cunf,  for  the  omsiderations  therein  mentioned,  demised  to  that  D,  might 

the  defendant,  his  executors,  administrators,  and  assigns,  maintain  an 
certain  tenements  and  premises  therein  particularly  de-  ^^^^  aeainst  B. 
acribed,  situate  at  Totteridge,  in  the  county  of  HerU  on  being 
ford :  To  hold  the  same  to  the  defendant,  his  executors,  f^^^^^  ^^'^' 
administrators,  and  assigns,  from  the  25th  of  March,  made  by  B. 
1800,  for  twenty-one  years,  subject  to  a  proviso  for  de-  before  the  as- 
termining  the  said  term  at  the  end  of  the  first  seven  or 
fourteen  years:  Yielding  and  paying  yearly  to  Barclay,  If D. convert 
his  heirs,  or  assigns,  the  yearly  rent  of  *£  70,  by  two  even  ^,  premises 
and  equal  half-yearly  payments ;  and  which  indenture  him  by  C, 
further  recited,  that  Corp  had  contracted  with  the  de-  ""^o  pleasure- 
fendant  for  the  absolute  purchase  of  several  premises  l^.^^^  buildinirs 
therein  described,  being  part  of  the  tenements  therein  thereon,  after 

above-mentioned,  for  the  residue  of  the  said  term  of  the  assignment: 

.  //(fW,  that  he 

twenty-one  years  then  to  come  and  imexpired,  at  the  cannot  recover 

price  of  .£420 :— The  defendant,  in  consideration  thereof,  the  value  of 
had  agreed  to  pay  the  said  annual  rent  of  .£70  to  Bar-  nients  Irom  £, 
ckty,  his  heirs,  or  assigns,  by  virtue  of  the  said  indenture,  unless  he  speci- 
and  to  pay  and  discharge  all  taxes  during  the  continuance         y  state  the 
erf*  the  said  term  of  twenty-one  years,  and  to  indemnify  in  his  declara- 
Corp,  his  executors,  administi'ators,  and  assigns  there-  tion. 
from:    It  was,  by  the  first-mentioned  indenture  wit-  thcr  he  would 

netsed,  that  for  the  considerations  therein-mentioned,  the  even  then  be 

^  entitled  ? 

D  2 
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1 8 19.  defendant  bargained,   sold,  assigned,  and  set  over  to 

Lb  WIS  Corpy  his  executors,  administrators,  and  assigns,  certain 

V.  tenements  and  premises  in  the  first  indenture  described, 

Campbell,  ^^^j  p^^.^.  ^f^  ^^^  demised  by  the  thereinbefore  in  part  re- 
cited indenture  of  lease,  and  which  were  then  held  under 
and  by  virtue  of  the  same  indenture  of  lease :  To  have  and 
to  hold  the  same  unto  Corp,  his  executors,  administrators, 
and  assigns,  thenceforth  for  and  during  all  the  residue  and 
remainder  of  the  said  term  of  twenty-one  years  therein 
then  to  come  and  unexpired.  And  the  defendant  for 
liimself,  his  heirs,  executors,  and  administrators,  did 
thereby  covenant  with  Corp,  his  executors,  adminis- 
tratoi*s,  and  assigns,  that  it  should  be  lawful  for  Carpy 
his  executors,  administrators,  and  assigns,  thenceforth 
from  time  to  time,  and  at  all  times  thereinafter,  during 
the  continuance  of  the  said  term  of  twenty-one  years, 
peaceably  and  quietly  to  enter  into  and  upon,  have, 
hold,  use,  occupy,  possess,  and  enjoy  the  said  tenements 
and  premises  thereby  assigned,  or  intended  so  to  be,  and 
every  part  and  parcel  of  the  same,  witli  the  appurte- 
nances, and  to  receive  and  take  the  rents  and  profits  of 
the  same  premises,  and  every  part  thereof,  without  any 
let,  suit,^  trouble,  eviction,  ejection,  expulsion,  interrup- 
tion, hindrance^  or  denial  whatsoever,  of,  from,  or  by 
the  said  defendant,  his  executors,  or  administrators,  or 
any  person  or  persons  whomsoever,  and  firee  and  clear, 
and  fireely  and  clearly,  and  absolutely  acquitted,  exone- 
rated, released,  and  discharged,  or  otherwise,  by  him,  the 
defendant,  his  heirs,  executors,  or  administrators,  at  hisi 
or  their  own  costs  and  charges,  in  all  tilings  well  and 
sufficiently  protected,  saved  harmless,  and  kept  indemni- 
fied of,  from,  and  against  all  and  all  manner  of  former 
and  other  gifts,  grants,  &c.,  at  any  time  theretofore  or 
thereafter  to  be  made,  done,  committed,  or  suffered  by  the 
defendant,  his  executors,  or  administrators,  or  any  other 
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person  or  persons;  By  virtue  of  which  assignment  Corp  IQIQ* 

entered  upon  the  premises,  and  became  possessed  thereof,         Lbwis 
and  being  so  possessed,  on  the  2d  o{  January ^  1804,  by  v. 

a  certain  other  indenture,  made  between  Corp  of  the 
one  part  and  the  plaintiff  of  the  other,  it  was  witnessed, 
that  for  the  considerations  therein  mentioned,  Corp  bar- 
gained, sold,  assigned,  transferred,  and  set  over  to  the 
plaintiff  the  lands  and  premises  so  assigned  to  him,  Corp  : 
To  have  and  to  hold  the  same  unto  the  plaintifi^  his 
executors,  administrators,  and  assigns,  for  and  during 
all  the  rest,  residue,  and  remainder  of  the  said  term 
o(  twenty-one  years  then  yet  to  come,  and  unexpired : 
By  virtue  of  which  last-mentioned  indenture  the jplainttf 
entered  into  and  upon  the  assigned  premises,  and  be- 
came and   was  possessed  thereof. — The  plaintiff  then 
averred  his  general  performance,  and  assigned  for  breach, 
that  he  had  not,  nor  could  he,  from  time  to  time,  and 
at  all  times,  since  the  assignment  to  him  of  the  said 
demised  premises,  as  aforesaid,  and  during  the  conti- 
nuance of  the  remainder  of  the  said  term  of  twenty-one 
years  in   the  said  first-mentioned  indenture  specified, 
peaceably  and  quietly  have,  hold,  use,  occupy,  possess, 
and  enjoy  the  said  lands  and  premises  so  assigned  and 
granted  by  the  defendant  to  Corp^  and  by  Corj)  to  the 
plaintiff  as  aforesaid ;  nor  could  he  receive  or  take  the 
rents  and  profits  thereof  without  the  let,  suit,  trouble,  evic- 
tion, gectlon,  expulsion, interruption,  hindrance,  or  denial 
o(y  from,  or  by  the  defendant,  or  any  person  or  persons 
whomsoever;  for  that  Barclay^  after  the  making  of  the 
said  first-mentioned  indenture,  and  during  the  said  term 
of  twenty-one  years,  to  wit,  on  the  first  day  oi  January^ 
1810,  and  continually  from  thence  until  and  ^  the  time 
of  the  eviction  and  expulsion  hereinafter  mentioned,  had 
lawful  right  and  title  to  the  said  premises  so  assigned 
by  the  defendant  to  Corp^  and  by  Corp  to  the  plaintiflj 
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18 1 9.  iiij  afuresaid,  by  reason  of  a  certain  forfeiture  of  the 

Lewis         ^^^  premises  before  then  committed  by  the  defendant, 

V.  for  a  brcacli  of  covenant  contained  in  the  said  inden- 

Camfbell.     ^yj.^,^  dated  January  1,  1801,  aforesaid;  and  havingsuch 

lawful  right  and  title  to  the  same  premises  after  the  said 
assignment  thereof  to  the  plaintiff  as  aforesaid,  and  during 
the  said  tcnn  of  twenty-one  years  in  the  said  first-men- 
tioned  indenture  specified,  to  wit,  on  the  1 1th  of  August^ 
1811,  entered  into  and  upon  the  same  premises,  with 
tlic  appurtenances,  and  in  and  upon  the  said  possession 
of  the  plaintiff  thereof,  and  ejected,  expelled,  put  out, 
and  amoved  the  plaintiff  from  and  out  of  the  possession 
tliereof,  and  kept  and  contumed  him  so  thereof  ejected, 
exi)ellcd,  and  amoved  from  thence  for  a  long  time^  to  wit, 
fram  thence  hitherto,  whereby  the  plaintiff  hath  not  only 
lost  and  been  deprived  of  the  use,  benefit,  and  advantage 
of  the  said  premises  so  assigned  to  him  as  aforesaid,  but 
hatli  also  been  forced  and  obliged  to,  and  hath  neces- 
sarily paid,  laid  out,  and  expended  divers  sums  of 
money,  amounting  together  to  a  large  sum  of  money, 
to  wit,  tlic  sum  of  jf'SOO,  in  endeavouring  to  defend  his 
possession  of  tlie  said  premises  against  Barclat/f  and  hath 
also  lost  and  been  deprived  of  divers  other  large  sums 
of  money,  in  the  whole  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  of  2000,  by  the  plaintiff  paid, 
laid  out,  and  expended,  in  and  about  the  altering,  im- 
proving, and  ornamenting  the  same  premises,  contrary 
to  the  form  and  effect  of  the  said  first  indoiture^  and  of 
the  covenant  of  the  defendant  by  him  made  with  Corp 
and  his  assigns,  in  that  behalf  as  aforesaid. 

The  defendant  pleaded,  1st,  non  est  factum^  as  to  his 
indenture  of  the  1st  of  Kocemhrrj  1803;  2dly,  a  like 
I>lc:i  as  to  Corp^%  indenture  crf'the  2d  otjamtary^  1804  ; 
:kliy>  tluit  Barclay  did  not  enter  upon  the  premises  so 
;isaugtMxl  as  aftiresaid,  nor  did  he  evict  the  plaintiff  fixMn 
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measure  of  damages  ought  not  to  be  «£800,  which  was 
the  value  of  the  premises  at  the  time  of  the  assignment; 
but  he  was  strongly  inclined  to  think  that  the  plaintiff 
was  only  entitled  to  recover  ^300. 

Mr.  Seijeant  Ijcnsj  in  the  course  of  the  last  term,  had 
obtained  a  rule  nisif  that  the  entry  of  final  judgment  on 
this  verdict  might  be  stayed,  or  the^  damages  reduced  to 
^300:  he  submitted,  ^r^f,  as  to  the  arrest  of  judgment, 
that  this  action  could  not  be  maintained,  as  therie  was 
no  privity  of  contract  or  estate  between  the  plaintiff 
and  defendant,  and  that  if  any  action  were  maintain- 
able, it  ought  to  have  been  brought  in  the  name  of 
Corpf  with  whom  the  covenant  was  entered  into  by  the 
plaintiff;  that  there  was  no  privity  in  respect  of  the 
estate,  either  by  the  common  law,  or  by  the  statute 
32  Hen.  8.  cap.  34.,  so  as  to  entitle  an  assignee  to  main- 
tain an  action  of  covenant  in  his  own  name,  as  the  de- 
fendant had  parted  with  his  whole  estate  and  interest  in 
the  land  assigned  to  Corp ;  and  there  was  afterwards  no 
privity  of  estate  between  the  defendant  and  Corp,  or  the 
plaintiff;  the  defendant,  having  no  reversion  left  in  him, 
could  not  have  distrained  for  rent  reserved  on  the  assign- 
ment to  Cotpy  for  he  had  assigned  all  his  interest  to 
him.  Secondly^  as  to  the  damages;  that  at  all  events 
the  verdict  must  be  reduced,  as  the  plaintiff  was  only 
entitled  to  recover  the  value  of  the  property  at  the  time 
of  the  assignment  of  the  lease,  and  not  for  the  improve- 
ments made  by  him,  for  these  improvements  formed  no 
part  of  the  value  of  the  term ;  and  the  special  damage 
nll^^l  in  the  declaration  was  for  payment  of  a  sum  of 
money  about  the  altering,  improving,  and  ornamenting 
the  same  premises  contraiy  to  the  form  of  the  covenant 
made  by  tlic  defendant  with  Corp :  these  erections  were 
not  assigned  by  the  defendant  to  Corp^  and  therefore 
the  judgment  must  either  be  arrested,  or  the  damages 
reduced  to  .f  300. 
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Mr.  Scijt  Basanquet  now  shewed  cause,  and  observed, 
as  to  the  first  point,  namdy,  whether  the  action  was 
•maintainable,  on  the  grouAd  that  there  was  no  privity 
.^  estate  between  the  plaindff  and  defendant,  and  that 
the  latter  had  no  reversion :  the  statute  of  S2  Hen.  8. 
was  not  at  all  applicable :— The  defendant  assigned  the 
remainder  of  his  interest  in  the  term  to  Corp^  having 
entered  into  the  covenant  in  question;  and  it  has  been 
said  that  there  is  no  privity  of  estate,  because  he  has  no 
reversion  left  in  him,  or  can  be  considered  as  a  tenant 
with  respect  to  the  present  plaintifi^:  but  that  is  not 
the  principle  as  to  privity  of  estate;   such  privity  de- 
pends on  whether  the  person  claiming  the  benefit  of  the 
^sstate  has  a  remedy  by  an  action  of  covenant  against 
^  covenantor.     If  a  person  make  over  an  estate  in 
^  with  a  covenant  or  warranty  annexed  to  the  deed 
of  conveyance  when  the  estate  is  disposed  of  in  fee,  no- 
thing is  left.     The  law  as  to  warranty  is  laid  down  in 
^^fipard^s  Tauclisione  (a),  where  it  is  said,  that  ^^  all  those 
^t  are  parties  to  a  warranty,  that  is,  such  as  are  named 
'Q  the  deed  r^ularly,  shall  take  advantage  of  the  war- 
^°^y  :    as  if  one  doth  warrant  land  to  another,  his  heirs, 
^d  assigns ;  in  this  case  both  the  heirs  and  assigns  may 
^e  a<j vantage  of  it,  and  tliey  both  may  vouch  or  rebut, 
or  havo  a  warrantia  charta^  so  as  they  come  in  in  privity 
01  estate;  for  otlierwise  the  heirs  or  assigns  cannot  vouch 
or  have  a  warrantia  charUe^     So,  if  one  grant  to  war- 
rant land  to  anotlier,  his  heirs,  and  assigns,  the  heirs  or 
*^*gns,  heirs  of  the  assignee,  or  assignee  of  the  heirs  of 
™  *^^offee,  or  assignees  of  assignees,  in  injinitumy  shall 
^^  <ulvantage  of  the  warranty ;  and  therefore,  if  one 
™^ff  A.  and  B,  habendum^  to  tliem  and  their  heirs,  and 
-warrant  the  land  to  them,  their  heirs,  and  assigns,  and 
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18 19.  A.  die,  and  B.  doth  survive  and  die,  and  his  heu^  en- 

Lewis         ^^^  ^*   ^'  ^'^^'^  ^®  advantage  of  this  warranty,  as 

©.  assignee.     The  same  doctrine  which  applies  to  warranty 

Campbell,     holds,  if  possible,  still  stronger  in  coveiiint;  and  in  Pur^ 

frejf^  case  [a)  Coke  cited  the  case  oi Randall  v.  Barker  {b\ 
where  B,  covenanted  that  if  R.  pay  <£400  to  him  or  his 
assigns  before  such  a  day,  he  would  stand  seised  to  his 
use  in  fee,  and  before  the  day  B.  enfeoffed  one  W.  of  the 
land,  at  which  day  the  money  was  tendered  to  W.j  it 
was  adjudged  that  it  was  due  to  him  as  assignee  of  the 
land,  and  not  to  B.,  who  was  the  covenantor.  In  Mid- 
dlemore  v.  Goodale  {c)  it  was  held,  that  if  A,<,  seised  of 
lauds  in  fee,  convey  them  by  deed  indented  to  B,^  and 
covenant  with  B.,  his  heirs  and  assigns,  to  make  further 
assurance,  and  after  B.  conveyed  it  to  C,  who  conveyed 
it  to  2).,  and  after  D.  required  A.  to  make  another^ 

assurance  according  to  the  covenant,  and  he  refused,  D 

might  have  an  action  of  covenant  against  A.  by  th^= 
common  law,  as  assignee  to  B,  In  the  present  case  th^s 
whole  of  the  defendant's  estate  was  assigned  over  to  Corp^^ 
and  the  assignee  was  entitled  to  the  benefit  of  the  covenant==: 
not  by  the  benefit  to  be  derived  from  the  statute  of /fen.  8.r  - 
but  by  the  common  law.  A  covenant  must  be  expoundef^ 
more  beneficially  than  a  warranty  {d) ;  the  plaintiff  her^^ 
may  maintain  the  action  as  assignee,  because  the  covenanr  -^ 
is  for  quiet  enjoyment,  and  relates  to  the  land.  Noke  vr-" 
Awder  {e)  was  an  action  of  covenant  relating  to  a  temf^ 
for  years,  and  brought  by  the  assignee  of  an  assigne^^ 
against  the  assignor;  and  there  a  lessee  for  years  assigns 
over  his  term  by  deed  to  J.  S.,  and  covenanted  that  J. 
tod  liis  assigns  should  enjoy  the  land  during  the  term  ^ 


(a)  Moore,  243,  S.  C.  Viner^  Ahr,  Covenant, K.  10. (6)  14 

Eliz. (c)  Cro. Car. 503— 505.  1  Rollc'&Abr.5'i{,\A.6.  S,C, 

(</)  Co.  Liu.  384,  b, {e)  Cro.  Eliz.  3;.3,  id.  436. 
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without  intemiptioo ;  afterwards  J.  &  aligned  ovar  his  1819- 

tenn  by  parol,  and  the  aMignee,  being  disturbed,  brought        j^";;;;;^ 
covenant,  and  the  court  held  that  it  well  lay,  although  v. 

the  assignment  was  but  by  parol,  because  there  was  a     Campbell. 
privity  of  estate;  and  that  where  a  covenant  is  anneaced 
to  a  thing  which  of  its  nature  cannot  pass  without  deed  v 
^  first,  in  such  case  the  assignee  ou^ht  to  be  in  by  deed, 
^erwise  he  should  not  have  advantage  of  a  covenant; 
but  where  a  covaiant  was  not  so,  but  ran  with  the  estate^ 
the  assignee  should  have  covenant  without  shewing  any 
deed  of  assignment;  and  Cokcj  who  was  then  the  attor- 
ney-generd,  and  the  defendant's  counsel,  admitted,  that 
^e  law  was  clearly  so :   That  case,  therdbre,  both  in 
&ct  and  principle,  was  similar  to  the  present,  and  is 
an  aathority  precisely  in  point     It  is  not  necessary,  to 
^^'^ote  8  privity  of  estate  that  the  covenantor  should  have 
A  part  of  such  estate  remaining  in  him.     The  cases  of 
W'ebb  V.  Russell  (a),  and  Stokes  v.  Russell  (6),  were  de- 
<^ided  on  covenants  between  a  mortgagor  and  mortgagee^ 
^  nothing  vested  in  the  latter  but  the  equity  of  re- 
deniption;  and  the  questions  there  were,  whether  co- 
venants made  between  a  mortgagor  and  mortgagee  ran 
^th  the  land,  so  as  to  charge  the  assignee  of  the  mort- 
^^gor;  and  in  the  one  case  it  was  held,  that  the  covenants, 
^^t  bdng  made  with  the  person  who  had  the  legal  estate, 
^^  Hot  run  with  the  land,  and  that  the  assignee  of  the 
^^rtgagee  could  not  maintain  an  action  on  them ;  and 
^  ^e  other,  that  the  mortgagor  himself  might  maintain 
^^li  action,  the  covenants  being  in  gross.— With  respect 
^he  second  point,  whether  the  plaintiff  is  entitled  to 
[^^^^^er  the  whole  amount  of  the  damages  found  by  the 
I'^a  the  only  feasible  ground  of  objection  is,  that  the 


(a)  3  Term  Rep.  393.— (6)  Id.  678. 
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special  damage  is  not  properly  laid  in  the  declaration.   As 
to  the  buildings  having  been  subsequently  placed  on  the 
land,   no  authority  has  been   cited  to  shew   that  the 
plaintiff  is  not  entitled  to  recover  their  value ;   and  it 
cannot  be  contended  that  he  must  be  tied  down  to  the 
value  at  the  time  of  the  assignment.      It  was  not  at 
all  necessary  to  allege  a  special  damage  in  the  declara- 
tion, as  the  gravamen  of  which  the  plaintiff  complains, 
and  for  which  he  sought  to  recover  damages,  was  his 
being  turned  out  of  possession,  and  thereby  deprived  of 
all  the  benefit  which  he  might  derive  by  continuing  in 
the  premises;  not  in  such  condition  as  they  might  be 
when  the  assignment  was  made,  but  in  the  like  state  as 
when  the  injury  accrued  to  him;  besides,  the  damage 
he  sustained   was  direct,   and   not  consequential,    and 
therefore  it  was  unnecessary  to  state  the  special  damage. 
If  a  person  has  put  an  impoverished  estate  into  a  com- 
plete state  of  cultivation,  and  bring  a  similar  action  to' 
the  present,  he  would  be  entitled  to  recover  the  full 
value  when  the  injury  was  done :  if  the  damage  were 
consequential,  it  is  necessary  so  to  state  it  in  the  declara- 
tion ;  but  here  it  was  not  so,  for  the  injury  was  imme- 
diate, and  the  necessary  effect  was,  that  the  plaintiff  was 
ejected  of  the  residue  of  his  term  from  the  whole  of  the 
premises  assigned  to  him,  and  all  the  advantages  belong* 
ing  to  them,  and  deprived  of  every  benefit  that  he  might 
derive  from  their  enjoyment ;  he  therefore  is  entitled  to 
a  full  compensation  for  the  loss  he  has  sustained,  and  he 
has  stated  such  loss  to  have  arisen  in  the  expenditure  of 
a  large  sum  in  the  altering,  improving,  and  omam^iting 
the  premises ;  that,  therefore,  is  a  sufficient  statement  The 
verdict  was  found,  not  on  the  expenditure  made  by  the 
plaintiff,  but  on  the  actual  value  of  the  premises  at  the 
time  of  his  eviction,  and  ornamenting  and  improving  are 
sufficient  in  terms  to  cover  the  erection  of  the  bulldogs. 
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On  both  grounds,  tlierefore,  tlie  plaintiff  is  entitled  to 
retain  his  verdict 

Mr.  Seijt.  Lens^  and  Mr.  Seijt  HuUockf  in  support 
of  the  rule. — This  application  is  founded  on  legal  prin- 
ciples :  it  being  a  rule  of  law  that  a  chose  of  action  cannot 
be  asugned,  so  as  to  entitle  the  assignee  to  an  action  in 
his  own  name.  The  statute  32  Hen.  8.  does  not  extend 
a  remedy  beyond  that  afforded  by  the  common  law.  The 
plaintiff  should  have  brought  an  action  on  the  privity  of 
contract  between  Corp  and  the  defendant ;  and  it  should 
therefore  have  been  commenced  by  him  against  Corpf 
who  would  then  have  his  remedy  against  the  defendant : 
and  this  being  an  action  for  quiet  enjoyment,  does  not 
fait  within  the  cases  relative  to  fee  and  inheritance,  and 
therefore  does  not  run  with  the  land.  The  case  ofNoke 
V.  Awder  is  therefore  inapplicable.  [Lord  Chief  Justice 
Dattas. — The  covenant  in  this  case  runs  with  the  land, 
and  binds  the  assignees,  and  an  assignee  of  an  assignee 
may  maintain  an  action  of  covenant,  as  an  executor  of 
an  executor  may  do ;  and  at  present  I  think  the  case  of 
Note  V.  Awder  is  precisely  in  point,  and  decides  the 
present  question.]  A  distinction  has  been  drawn  be- 
tween a  warranty  and  a  term  for  years,  and  if  the  prin- 
ciples were  so  broad  as  have  been  contended  for,  the 
statute  of  Heru  8. .need  not  have  been  passed;  but 
by  that  statute  it  is  not  enough  that  a  party  shall  be- 
come privy  after  the  estate  has  been  granted,  for  it  is 
necessary  that  he  must  have  the  reversion ;  with  the  ex- 
ception, therefore,  of  Noke  v.  Awder j  there  ore  a  number 
of  other  cases,  to  shew  that  warranties  run  solely  with 
the  inheritance  of  the  land,  and  do  not  apply  to  chattel 
interest :  the  case  of  Noke  v.  Awder  cannot,  therefore,  be 
supported,  because  it  is  not  only  contraiy  to  the  statute 
32  Hen.  8.,  but  to  all  the  subsequent  cases.    In  order  to 
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support  this  action,  there  must  be  either  a  privity  of  con- 
tract or  estate  between  the  plaintiff  and  defendant ;  and 
a  privity  of  estate  can  only  subsist  between  the  lessee  or 
his  assignee  in  possession  of  the  estate,  and  the  assignee 
of  the  reversioner.     In  MiddUmore  v.  Goodale  the  party 
WB8  in  possession  at  the  time  the  action  was  brought, 
and  there  is  no  case  where  an  action  has  been  com- 
menced by  the  assignee  of  a  lessee,  except  against  the 
party  in  possession :  here,  the  defendant  had  no  rever- 
sion, and,  consequently,  there  could  be  no  privity  of 
contract  between  him  and  the  plaintiff    This  acticm, 
therefore,  if  maintainable  at  all,  must  be  so  by  the  32 
Hen.  8.,  which  seems  to  have  created  a  privity  of  con- 
tract, in  respect  of  the  estate  as  betweeti  the  assignees  of 
the  reversioner  and  lessees  or  their  assignees;  the  sta- 
tute^ therefore,  annexes,  or  rather  creates,  a  privity  of 
contract  between  those  who  have  a  privity  of  estate,  and 
when  the  one  fails,  the  other  fails  with  it.    In  Iskcrwoad 
V.  Oldknaw  (a),  which  was  an  action  broifgnt  by  the 
remainder  man  upon  a  lease  granted  by  the  first  tenant 
for  life  under  a  rent  reserved  to  the  lessor,  and  to  such 
other  person  as  for  the  time  being  should  be  entidcd  to 
the  freehold  or  inheritance,  and  the  lessee  covenanted 
with  the  lessor,  his  heirs,  and  assigns,  to  pay  such  rent, 
Lord  EUenboroughj  in  delivering  his  judgment  (6),  inti- 
mated an  opinion,  that  a  plaintifi^  as  assignee,  at  common 
law  could  not  maintain  covenant,  because,  if  he  could, 
the  provision  in  the  stat  S2  Hen,  8.  would  have  been  in 
a  great  d^rce  unnecessary.    The  better  opinion  is,  that 
the  assignee  of  the  reversion  cannot  maintain  an  action 
of  covenant  at  common  law,  and  which  appears  to  be 
dear  by  the  preamble  of  that  statute.     In  furtherance 


(a)  3  Mauic  &  SeL  362. (6)  /</.  394. 
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and  support  of  this  position,  the  cases  of  Thmlbff  r. 
PlarU  (a),  TkraU  v.  Cornwall  (i).  Barker  v.  Darner  (c), 
and  the  opinion  of  Lord  Kem/on  in  Webb  v.  Russell  (cO> 
are  decisive:  the  present  action,  therefore^  could  not 
have  been  maintained  at  conunon  kw,  aikly  if  sup- 
portable at  ally  mnst  be  so  by  the  32  Hen.  8.;  that 
statote  extends  only  to  covenants  which  run  widi  the 
land,  or  rather  with  the  estate  in  the  land,  and  cannot 
apply  ^  him  who  is  in  possession  of  another's  estate^ 
Spencer^^  case  (e) ;  the  statute,  therefore,  only  continues 
the  contract  as  annexed  to  the  estate,  and  here  there  is 
no  reversion  in  the  defendant,  neither  does  it  follow,  as 
of  consequence,  that  he  has  any  estate :  this  action,  there* 
fore,  is  not  sustainable  either  by  the  commcHi  law  or  the 
statute;  because^  in  order  to  bring  it  within  the  provi^ 
sions  of  the  latter,  the  person  against  whom  it  is  brought 
must  have  a  reversionary  interest    This,  too,  is  merely 
a  chose  in  action,  and  therefore  not  assignable;  and  Lord 
KenyoHf  in  the  case  of  Webb  v.  Russell  (y*),  said,  <<  it  is 
not  sufficient  that  a  covenant  is  concerning  the  land,  but, 
in  order  to  make  it  run  with  the  land,  there  must  be  a 
privity  of  estate  between^the  covenanting^parties."  Here, 
such  privity  could  only  exist  in  the  defendant,  whilst  he 
had  a  reversionary  interest ;  for,  if  a  tenant  for  a  term  of 
years  lease  for  a  less  term,  and  assign  his  reversion,  and 
the  assignee  take  a  conveyance  of  the  fee  by  which  his 
former  reversionary  interest  is  merged,  the  covenants 
incident  to  that  reversionary  interest  are  thereby  extin- 
guished.    Where  there  is  no  reversion  a  person  cannot 
distrain  for  rent,  but  merely  take  advantage  of  a  condi- 
tion broken.   In  an  anonymous  casc(;^),  it  was  held,  that 
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Campbell,     determined  that  the  defendant  must  have  an  immediate 

reversion  dependent  on  the  estate  of  the  person  by  whom 
the  action  is  brought     This  is  an  assignment  of  a  mere 
chattel  interest,  and,  therefore,  not  like  the  case  of  a 
covenant  by  a  vendor  of  an  estate  in  fee,  which,  althou^ 
it  might  be  considered  as  passing  to  the  assignee  of 
the  vendee  at  common  law,  yet  that  cannot  be  consi- 
dered as  an  authority  on  the  present  question.    The  de- 
fendant here  was  merely  a  termor,  and  that,  therefore, 
distinguishes  this  case  from  that  of  Middlemore  v.  Goodale. 
What  difference  is  there  in  the  contract  between  the 
defendant  and  Corp  and  the  demise  of  personal   pro- 
perty ?    In  Spencer^s  case  (a)  it  was  resolved,  "  that  if  a 
man  leases  sheep,  or  any  other  personal  goods,  for  a 
time,  and  the  lessee  covenants  for  him  and  hb  assigns  to 
deliver  the  like  cattle  or  goods  at  the  end  of  the^  time  as 
good  as  the  things  letten  were,  or  such  price  for  them, 
and  the  lessee  assigns  them  over,  this  covenant  shall  not 
bind  the  assignee;   for  it  is  but  a  personal  contract, 
and  wants  such  privity  as  is  between  the  lessor  and  lessee^ 
and  his  assigns  of  the  land,  in  respect  of  the  reversion. 
But  in  the  case  of  a  lease  of  personal  goods,  there  is  not 
any  privi^  nor  any  reversion,  but  merely  a  thing  in 
action  in  the  personalty,  which  cannot  bind  any  but  the 
covenantor,  his  executors,  or  administrators,  who  repre> 
sent  him."      [Mr.  Justice  Burrough, — The   defendant 
still  holds  the  remainder  of  the  premises  originally  de- 
mised, and  he  only  assigned  the  residue  of  his  term  to 
Corp^  of  a  small  part  of  them :  how,  therefore,  can  the 


(a)  5  Rep.  17. 
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court  intend  that  he  has  parted  with  all  his  interest,  or 
that  his  estate  is  forfeited?]  A  forfeiture  must  be  entire, 
and  cannot  be  for  a  part  only.  In  Noke  v.  Awder  it 
does  not  appear  that  King  had  no  reversion,  or  the  ob- 
jection there  raised  would  be  applicable  to  this  case;  but 
the  question  there  was,  whether  an  assignee  could  have  an 
action  of  covenant  without  a  profert?  and  it  was  held  that 
he  might:  but  in  this  case  there  is  neither  privity  nor  re- 
version, but  it  is  merely  a  chose  in  action ;  and  the  subse- 
quent cases,  which  have  been  recognised  by  the  authori- 
ties of  Lord  Kenyan  and  Lord  EUcnborouglif  in  those  of 
H'ebb  V.  Russellj  and  Ishcrvoood  v.  Oldknonry  tend  to  shew 
that  this  action  cannot  be  sustained.  With  respect  to 
the  second  point,  as  to  the  reduction  of  damages,  they  can 
apply  only  to  the  state  of  the  premises  when  they  were 
assigned,  and  the  plaintiiF,  by  his  declaration,  has  con- 
fined himself  to  those  only  which  were  applicable  to  the 
land,  and  therefore  cannot  recover  tdtra  «£'300.  Tlic 
buildings  were  wholly  distinct  from,  and  not  erected  for 
the  purpose  of  improving  the  land:  The  damages,  as 
laid  in  the  declaration,  did  not  arise  from  a  breach  of  the 
defendant's  covenant.  The  plaintiff  stated  that  he  has 
been  deprived  of  JP2000,  paid  by  him  about  the  altering, 
improving,  and  ornamenting  the  "  same  premises ;'  these 
premises  can  only  mean  the  land,  and  not  tlie  buildings 
subsequently  erected  by  him.  These  improvements  were 
made  by  the  plaintiff  himself,  and  not  by  Corp^  who 
assigned  the  premises  to  him ;  his  remedy,  therefore,  is 
against  Corp^  and  not  against  the  defendant ;  and  the 
damages  cannot  be  enhanced  by  these  improvements 
having  been  made  as  contiguous  to  the  plaintifTs  estate. 
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Mr.  Ser^L  Bosanqiiet,  in  reply,  observed,  as  to  the  cases 
that  had  been  decided  subsequently  to  the  passing  of  the 
statute  32  Hen.  8.,  that  they  merely  determined  that  an 
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IN  10.  action  of  this  description  is  maintainable  at  cominon 

I  ^Kwis  ^*^ '  ^®  principle  to  be  considered  here,  is,  whether  this 

V.  is  a  covenant  that  runs  with  the  land?  If  so,  an  as^gnee 

Campisei.l.  jjyjy  jj^^g  i^ijg  benefit  of  the  covenant     The  statute  of 

Henry  8.  applies  solely  to  grantees  of  reversions,  be- 
cause it  is  not  clear  what  covenants  may  be  annexed  to 
a  reversion ;  but  if  the  covenant  appertains  to  land,  it 
runs  with  it :  and  a  covenant  for  quiet  enjoyment  does 
so.  In  Spencer's  case  (a),  it  was  said,  that  if  a  Prior 
covenanted  with  B,  to  sing  in  a  chapel  in  his  manor 
for  him  and  his  servants,  that  the  assignee  of  the 
manor  should  have  covenant  for  a  default,  because  it 
was  annexed  to  the  manor;  but  in  that  case  there  was 
no  privity  of  estate  between  the  Prior  who  covenanted  to 
suig,  and  the  lord  of  the  manor:  the  covenant  with  the 
lord  and  his  assigns  is,  therrfore,  analogous  to  an  estate 
in  fee. 

Lord  Chief  Justice  Dallas. — This  case  has  been  -^ery 
ably  argued,  and  at  great  length ;  but,  after  all,  I  think 
that,  both  as  to  the  facts  and  law,  it  lies  in  a  very  narrow 
compass.  First,  then,  as  to  facts.  Barclay  was  the 
original  lessor,  who  demised  the  premises  in  question  by 
lease  to  the  defendant,  who  assigned  his  interest  to  Corpj 
and  Corp  to  the  plainti£P.  The  defendant  was  evicted 
for  a  forfeiture,  in  consequence  of  which  the  plaintiff  was 
qected  by  Barchnf^  and  brought  his  action  against  the 
defendant,  and  not  Cmp^  who  assigned  the  premises  to 
him.  The  question  is,  whether,  under  these  drcum* 
stances,  thb  action  is  well  brought?  This  depends  en* 
tirely  on  the  construction  of  the  oovoiant  between  the 
defendant  and  Cbrp,  and  under  which  the  latt^  entered 
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ifito  the  possession  of  the  premises.     It  is  a  covenant 
made  by  the  defendant  with  Corp  and  his  assigns  for 
quiet  enjoyment.      Is  not  that  a  covenant   with   the 
assignees  of  Corpj  and  can  it  be  said  that  it  is  a  cove- 
nant which  does  not  run  with  the  Umd  ?    I  am  clearly 
of  opinion  that  it  does.     A  distinction  may  be  drawn 
between  those  covenants  which  are  collateral  with,  and 
those  which  are  inherent  in  the  land :  but  this  was  a 
covenant  by  the  defendant  for  the  peaceable  enjojrment 
of  land,  and  the  terms  of  such  covenant  are,  that  Corp 
and  his  assigns  shall  peaceably  hold,  use,  and  occupy 
the  same  from  time  to  time,  without  any  let  or  interrup- 
tion by  the  defendant,  or  any  other  persons  whomsoever. 
Aa,  therefore,  this  is  a  covenant  which  runs  with  the 
land,  there  is  a  privity  of  contract,  if  that  were  necessary ; 
but  at  all  events,  even  if  that  were  not  so,  there  is  a 
privity  of  estate.    Of  this  I  think  there  can  be  no  doubt. 
In  the  case  of  a  lessor,  the  rule  of  law  is  clear ;  namely, 
that  an  express  cov^iant  by  a  lessee  is  binding  on  him 
during  the  continuance  of  the  term,  although  it  might 
be  brokoi  after  he  has  assigned  his  interest  to  another. 
It  has  been  said,  that  that  rule  is  founded  on  the  prin- 
ciple, that  the  lessor  has  a  privity  of  estate,  because  he 
l^as  the  reversion.    But  this  case  does  not  depend  merely 
^pon  a  privity  of  estate,  but  on  the  privity  of  contract, 
^  the  express  covenant  entered  into  by  the  defendant 
^  Corp.    In  cases  of  an  assignment  of  an  inheritance^ 
it  is  quite  clear  that  the  covenant  runs  with  the  land, 
^  I  do  not  see  upon  what  principle  a  distinction 
^  to  he  drawn  as  to  terms  for  years.     No  case  has 
^  cited  as  to  such  a  distinction  having  been  made; 
but  the  only  authority  that  has  been  referred  to,  as  ap- 
plicable to  this  question,  is  the  case  of  Noke  v.  Awder^ 
which  is  expressly  in  point;  and  although,  in  that  case, 
die  particular  objection,  of  the  defendant's  being  a  lessee 
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IS  19.  for  years,  was  not  made,  still,  if  such  an  objection  were 

,^  "7  tenable,  it  would  have  l>een  then  taken,  considering  who 

V,  the  counsel  were  that  argued  that  case;  it  is  therefore 

Campbf.ll.      impossible  to  distinguish  this  case  from  that,  because 

they  are  precisely  similar,  in  point  of  facts  and  prin- 
ciple. As  to  the  second  point  that  has  l)een  raised  in 
this  case,  as  to  the  damages  to  which  the  plaintiff  is 
entitled,  namely,  whether  he  ought  to  recover  in  re- 
spect of  tlie  buildings  and  improvements  ?  I  think  he 
is  not ;  for  the  erection  of  such  buildings  was  collateral 
to  the  land,  and  not  made  for  its  improvement  It  would 
be  an  alarming  proposition,  that  a  covenant  for  quiet 
enjoyment  is  to  extend  to  any  expensive  buildings  that 
may  be  thereafter  erected  on  the  land,  and  that  a  person 
should  be  entidcd  to  recover  in  respect  of  such  buildings: 
it  is  impossible  for  the  covenant  to  bear  such  a  construc- 
tion. The  exjiense  of  the  improvements  here  was  incurred 
by  the  plaintiff  himself,  for  his  own  benefit,  and  for  the 
more  advantageous  possession  of  his  neighbouring  pro- 
perty. If,  therefore,  such  damages  might  be  recovered 
in  any  other  case,  I  think  they  ought  not  to  be  in  this; 
and  more  especially  so,  as  the  declaration  is  insufficient 
in  Uiis  respect. 

Mr.  Justice  Park. — I  perfectly  agree  with  my  Lord 
Chief  Justice  on  both  points.  The  first  question  to  be 
considered  is,  whether  this  be  a  covenant  which  runs 
-  with  the  land,  or  not  ?  If  it  be,  there  is  no  difficulty  in 
the  case,  and  the  arguments  for  the  defendant  will  not 
avail ;  and  I  am  clearly  of  opinion,  that  it  is ;  for  the  de- 
fendant covenants  for  quiet  enjoyment  against  the  acts 
of  all  persons  whatever.  The  covenant  itself  arises  from 
the  possession  of  the  land.  I  do  not  thmk  that  the  sta- 
tute of  32  Hen.  8.  extends  to,  or  affects  this  case.  The 
decisions  in  Middlanore  v.  Goodale^  and  Noke  v.  A'wder^ 
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took  place  nearly  fifty  years  after  that  statute  was  pasi  ed ; 
and  considering  the  counsel  who  argued,  and  the  judges 
who  decided  those  cases,  it  is  not  only  singular,  but  ex- 
traordinary, that  the  objection  had  not  then  been  Inade. 
The  case  ofMiddlemcre  v  Goodale^  was  somewhat  similar 
to  the  present ;  for  it  was  there  established  that  a  covenant 
for  ftirther  assurance  ran  with  the  land.     It  has  been 
truly  said,  that  the  ultimate  decision  of  the  court  in  that 
c^ase  was  givmi  on  a  wholly  different  point,  and  that  in 
^ying  their  judgment  they  were  of  opinion  that  the  de- 
claration was  bad,  as  the  conveyance  was  made  to  the 
plaintiff  and  his  wife,  and  he  sued  alone  without  joining 
her  in  the  action.     This  case  is  adverted  to  in  1  RoU^s 
jlbridgment^  521.  pL  6.,  and  the  position  there  laid  down 
is  perfectly  correct  (a) ;  and  RoUe  there  said  that  judg- 
ment was  given  against  the  plaintiff  for  another  cause. 
But  I  do  not  rely  wholly  on  that;  for  the  case  oiNoke  v. 
Awder  is  undistinguishable  from  the  present,  and,  on  a 
full  investigation  of  it,  has  removed  the  only  difliculty  I 
at  first  ^fitertained ;  and  I  therefore  think  there  is  no 
ground  to  arrest  the  judgment  in  tliis  case.     Secondly, 
as  to  the  damages,  I  am  of  opinion  they  ought  to  be 
reduced  to  .£300.     It  has  been  argued  for  the  plaintiff, 
that  they  need  not  be  laid  in  the  declaration,  because  they 
are  immediate  and  direct.     Suppose  the  plaintiff  had 
built  a  theatre  on  this  spot,  it  would  evidently  tend  to 
the  ruin  of  the  defendant,  in  case  it  should  be  transferred 
to  him :  but  I  think  that  the  plaintiff  has  not  sufficiently 
stated  the  nature  of  the  damage  in  his  declaration  to 
raise  the  question ;  because  he  has  merely  stated  that  he 
has  laid  out  a  sum  of  money  in  and  about  the  altering, 
improving,  and  ornamenting  the  same  premises.     The 
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'^same  premises"  refer  to  tbe  land  only,  and  not  the 
buildings;  besides,  it  may  be  inferred  from  the  terms 
of  the  declaration,  that  these  expenses  were  merely  for 
agricultural  purposes,  and  incurred  by  the  plaintiff  for 
the  cultivation  and  improvement  of  the  land. 

• 

Mr.  Justice  Burrough. — With  respect  to  the  da* 
mages  the  plaintiff  is  entitled  to  recover ;  I  fully  ex- 
pressed my  sentiments  at  the  trial,  and  still  remain  of  the 
same  opinion.  As  to  the  question,  whether  this  action  be 
maintainable ;  if  the  case  be  doubtful,  the  court  ought 
not  to  arrest  the  judgment,  as  it  would  shut  out  the 
question,  or  prevent  the  phuntiff from  bringing  a  vmt  of 
error ;  but  I  have  no  doubt  that  the  action  is  maintain- 
able.  Many  statutes  have  been  passed,  and  although 
they  apparently  provide  for  every  possible  event,  still 
there  have  been  several  cases  by  which  the  parties 
might  be  remedied  by  the  common  law,  although  they 
might  have  been  provided  for  by  such  statutes.  The 
case  of  Noke  v.  Awder  is  precisely  in  point,  and  waa  de- 
termined fifly  years  after  the  statute  of  Hen.  8.  had 
passed;  and  the  question  there  was  agitated  by  Cdlce^ 
who  was  then  the  attorney-general,  on  the  one  hand, 
and  Pophanij  who  was  a  most  able  lawyer,  on  the  other, 
and  the  court  seem  to  have  decided  the  point  at  common 
law,  without  referring  to  the  statute.  The  judges  then  had 
the  statute,  which  had  then  lately  passed,  befoi^  them, 
and  the  facts  erf* that  case  are  similar  to  the  present;  it 
will  be^  therefore,  too  much  for  the  court  to  say,  that 
the  case  of  Noke  v.  Awder  was  not  righdy  decided.  But, 
individually,  I  am  clearly  of  opinion,  that  their  judg- 
ment was  correct;  and  I  further  thmk  that  the  defendant 
is  here  liable,  as  he  expressly^  covenanted  with  Corp  and 
his  assigns  for  quiet  enjoyment,  which  is  a  covenant  that 
runs  with  the  land. 
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Mr.  Justice  Richaedson*— The  decision  of  my  Lord     •     I819. 

Chief  Justicew  and  my  two  learned  brothers  who  have         ,^^^ 

.  .  Lkwis 

preceded  me^  will  be  productive  of  no  danger  in  mis-  ^^ 

construing  the  statute  of  Hen.  S.,  or  over-ruling  those  Campbbll. 
cases  which  have  been  provided  for  by  the  common  law ; 
and  I  perfectly  concur  with  them  in  saying,  that  I  think 
the  present  action  is  well  brought*  The  statute  of  Hen.  8. 
has  no  bearing  upon  this  point;  for  it  provides  for  two 
cases;  the  one  in  giving  to  the  grantees  and  assignees  of 
a  reversion  the  like  remedies  as  to  the  assignees  of  the 
grantor,  the  other  in  giving  similar  remedies  to  the 
tenants^  or  their  assignees,  against  the  grantees  of  the 
reversion ;  that,  therefore,  does  not  apply  to  those  reme- 
dies which  the  lessors  had  against  the  assignees  of  the 
lessees,  or  which  the  assignees  of  the  lessees  had  against 
their  lessors.  Both  these  latter  cases  are  provided  for 
fay  the  common  law.  The  law,  as  to  this  point,  is 
very  well  laid  down  by  Mr.  Seijt.  WiUiamSj  in  a  note 
to  the  case  of  Tkursly  v.  PlatU  (a),  where  it  is  said 
that  the  assignee  of  the  reversion  might  bring  cove- 
nant against  the  lessee,  and  the  lessee  against  the  as- 
signee of  the  reversion,  in  any  county,  upon  such  ex- 
press covenants  contained  in  the  lease  as  run  with  the 
estate  and  the  land  demised;  such  as  non-payment  of 
rent,  not  repairing,  apd  the  like,  by  virtue  of  the  statute 
32  Hen.  8. ;  but  the  learned  seijeant  said,  that  the  as- 
signee of  the  reversion  must  bring  the  action  against  the 
assignee  of  the  term  in  the  county  where  the  land  lies, 
because  the  statute  32  Hen.  8.  transfers  the  privity  of 
contract  to  the  assignee  of  the  reversion,  in  the  same 
manner  as  the  lessor  had  it :  and  for  the  same  reason,  a 
covenant  by  the  assignee  of  the  lessee  against  the  lessor, 
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or  the  grantee  of  the  reversion,  is  also  local ;  for  it  lies 
at  the  common  law,  in  respect  of  the  privity  of  estate^ 
which  is  always  local.  The  present  case  does  not  come 
within  the  provisions  contained  in  the  statute  of  Heiu  8*9 
for  it  is  a  covenant  which  runs  with  the  land,  and  is 
sought  to  be  enforced  by  the  person  who  has  the  land, 
against  the  covenantor,  and  not  in  respect  of  a  rever- 
sion. Suppose  the  defendant,  instead  of  assigning  his 
interest  to  Corp^  had  conveyed  the  estate  in  fee,  and  co- 
venanted with  him  and  his  assigns  for  quiet  enjoyment, 
as  he  has  now  done,  it  is  quite  clear  that  the  assignee 
might  maintain  an  action  for  the  covenant  broken.  This 
was  the  case  of  MiddUmaie  v.  Goodale;  and  it  was  there 
held,  that  Z).,  to  whom  the  estate  had  been  conv^ed, 
might  have  an  action  of  covenant  against  A.j  by  the 
common  law,  as  assignee  to  jB.,  to  whom  A,  had  made 
conveyance.  The  doctrine  of  that  case  is  well  laid  down 
in  RoUes  Abridgment  (a),  and  the  principle  of  that  de- 
cision is  equally  applicable  to  the  assignment  of  a  chattel 
interest  in  land,  as  to  an  estate  in  fee.  Unless  this 
distinction  had  been  drawn  subsequent  to  that  deter- 
mination, it  is  of  itself  decisive;  but  no  case  has  be^i 
found  in  which  such  a  distinction  has  been  pointed  out; 
that  case,  therefore,  is  an  express  authority  in  point,  and 
it  is  impossible  to  distinguish  it  from  the  present*  King 
was  there  precisely  in  a  similar  situation  to  Barclay 
here,  and  his  lessee  entered  into  a  covenant  in  exactly 
the  same  terms  as  the  lessee  here.  An  action  of  covenant 
was  then  brought  by  an  assignee  of  an  assignee  against 
an  assignor;  that  case,  therefore,  is  at  all  fours  with  this; 
and  Coke^  who  argued  for  the  defendant,  made  an  objec- 
tion that  the  assignment  was  not  properly  made,  with- 
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out  adverting  to  the  point,  whether  the  action  was  well  J8i9- 

brought ;  and  the  court  there  held  that  an  assignee  might         Lewis 
have  an  action  of  covenant  without  shewing  a  deed  of  v. 

assignment.  It  is  quite  clear  that  the  statute /few.  8.  must     Campbell. 
have  been  within  the  knowled^^e  of  the  counsel  and  the 
court,  and  it  was  determined  that  the  action  was  well 
brought.    As  to  the  damages,  I  do  not  think  that  they  can 
be  extended  to  the  improvements  made  by  the  plaintiff. 
It  appeared  in  evidence,  that  he  annexed  the  land  in 
question  to  his  pleasure-grounds,  and  built  hot-houscf^, 
Hud  other  buildings,  for  his  own  pleasure,  and  for  tlie 
^vancement  of  his  adjoining  estate;   these  erections, 
^erefore,  cannot  fiiirly  be  considered  witliin  the  terms 
of  the  covenant.     It  is  not  necessary  for  me  to  give  an 
opinion,  if  they  had  been  made  for  the  improvement  of 
^^Jand,  whether  the  plaintiff  would  have  been  entidcd 
^oiecover;  but  it  b  sufficient  to  say,  that  the  plahitiff 
fiooulci  have  stated  his  special  damage  in  the  declaration, 
wliich  he  has  not  done.     It  does  not  appear  that  he  had 
expex^ded  money  in  the  erection  of  those  buildings  which 
were  annexed  by  him  after  the  assignment ;  but  that  he 
bad  loierely  expended  a  sum  about  the  altering,  improv- 
ing <^d  ornamenting  the  same  premises,  which  might 
Yy^  in&rred  to  mean  the  improvement  of  the  land,  but 
fioi  Ae  erection  of  buildings. 

The  rule  in  arrest  of  judgment  was  accordingly  dis- 
charged, and  made  absolute,  to  reduce  the  damages  to 
£300. 
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Yeh.  5.  Hale  v*  Small  and  Otliers. 

If  a  bankrupt  This  was  an  action  of  trespass,  for  breaking  and  enter- 
a  comrobsion'"  ^°8  *®  plaintiflTs  closes  and  dwelling-house,  and  taking 
as  a  dealer  in     his  cattle  and   household  furniture.      The  defendants 

cattle  only ;        pleaded  not  guilty, ' 

evidence  . 

cannot  be  -^^  ^^  ^^^  ^^  ^^  cause  before  Mr.  Justice  Park,  at 

adduced  to  the  last  assizes  at  Winchester,  the  only  question  was, 
^^IdSl^r^n  ""^^"^  the  plaintiff  were  a  trader  within  the  meaning 
hops.  Qtuere,     of  the  bankrupt  laws,  at  the  time  a  commission  of  bank- 

Whether  a  j^p^  ^^^g  taken  out  airainst  him,  under  which  the  do- 
farmer,  who  . 

deals  largely  in  fendants  claimed  ?  It  appeared  that  the  act  of  bank- 
sheep,  and  sells  ruptcy  took  place  in  January,  1817,  and  that  a  commis- 
frora  his  own  ^^^  issued,  dated  on  the  28d  of  that  month,  on  the  peti- 
fann,  and  tion  of  one  of  the  defendants,  in  which  the  plaintiflTwas 

inakes  pur-  described  as  a  dealer  in  cattle  only,  without  statins:  him 
chases  and  ^ 

sells  at  the         to  be  a  dealer  and  chapman.     It  was  proved  that  the 

same  fair,  at  a  plaintiff  was  a  farmer  at  Westworldham,  in  the  county  of 
Lid  buys  and  *  Hants,  and  that  a  person  had  attended  and  trinuned  a 
sells  others         great  many  sheep  for  him,  and  drove  them  to  fairs,  and 

that  had  never   ^1,^^  ^^  ^^  jg^  kXjcheA  sheep  for  him  from   third 

been  at  any  ^ 

fair,  be  a  trader  persons.     It  was  also  proved  that  the  plaintiff  dealt  in 

within  the  sheep;  that  he  wintered  about  100,  but  that  in  summer 

s.  4a  ^'    *         '  ^^  ^^  none,  and  that  he  bought  and  sold  sheep ;  that 

he  sold  some  that  had  never  been  to  any  fair,  as 
well  as  some  that  had  never  been  on  his  farm.  That 
he  also  made  large  purchases  at  fairs,  and  in  one  in- 
stance drove  100  to  Basingstoke,  and  from  thence  to 
Bwell  faxT,  to  be  sold :  that  he  took  100  other  sheep  to 
Guildford  fair,  which  he  had  procured  elsewhere.  That 
he  also  sold  sheep  at  different  fiurs,  sometimes  at  a  profit, 
at  others  at  a  loss;  and  sometimes  bought  sheep  at  a  fair, 
and  sold  them  again  there  without  driving  them  home. 
Evidence  was  also  gone  into  as  to  his  being  a  dealer  in 
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1k^  and  it  was  proved  that  he  grew  lome  on  his  own 
fimn,  and  that  he  attended  Weyhill  iair,  where  he  not 
only  sold  his  own  hops,  but  purchased  and  sold  large 
quantities  there  by  sample ;  and  that  his  own  fiurm  would 
not  produce  so  large  a  quantity  as  he  sold : — When  it 
was  contended,  for  the  plaintiff,  that  he  could  not  be  made 
bankrupt  as  a  fiumer,  and  that,  if  he  dealt  in  cattle^  it  was 
necessary  for  his  farm;  and  diat  he  was,  therefor^  only 
a  jobber  or  drover,  and  did  not  come  within  the  spirit  of 
the  bankrupt  laws;  in  support  of  which  the  cases  cSBoUom 
T.  Sawerbjf{a)j  Stewart  r.  BaU{b),  and  Milb  ▼•  Hughet{c\ 
were  relied  on;  it  was  also  insisted,  that  the  defendants 
were  confined  to  their  evidence  of  the  trading,  according 
to  the  description  set  out  in  the  commission,  as  a  dealer 
in  catdey  and  not  a  dealer  and  chapman;  and  that,  with 
regard  to  ins  dealing  in  l^yps,  the  evidence  was  not  ad- 
missiUe,  as  be  was  not  described  as  such  in  the  commis- 
flion;  and  that  even  if  he  were,  the  dealing,  as  proved, 
woidd  not  make  him  a  trader  within  the  case  c£  Stewart 
w.  BalL  The  learned  judge  left  it  to  the  jury  to  deter- 
mine whether  the  acts  of  buying  and  selling  were  inci- 
dental to  the  fiirm,  and  requested  them,  if  they  found 
tlie  pbuntiff  a  trader,  to  give  their  reason  for  so  doing ; 
and  stated,  that  a  question  had  been  raised  as  to  the 
buying  and  selling  of  sheep,  miJung  the  plaintiff  a 
drover.  The  jury,  however,  found  that  the  plaintiff  was 
a  dealer  in  cattle  and  hops,  and  accordingly  gaye  a 
▼erdict  for  the  defendants ;  but  leave  was  given  to  the 
plaintiff  to  move  to  set  it  aside,  in  case  the  court  should 
be  of  opinion  that  the  defendants  were  not  entitled  to 
retain  it 


I8I9. 

Hali 

Small. 


(fl)  1 1  East.  274. (b)  2  New  Rep.  78. (c)  iyilits,6S8. 
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1819 


Halb 

V. 

Small. 


Mr.  SerjL  Onslawj  in  the  ooui*se  of  tlie  Uist  term,  had 
obtained  a  rule  nisi,  tliat  tliis  verdict  should  be  set  aside» 
and  a  new  trial  granted,  on  the  grounds  that  the  verdict 
was  given  against  evidence  and  law ;  as  it  had  not  been 
proved  that  the  plaintiff  was  a  dealer  in  cattle^  as  he 
was  merely  a  drover,  and  therefore  could  not  be  made  a 
bankrupt ;  or  that,  at  all  events,  he  could  only  be  made 
a  bankrupt  as  a  dealer  in  cattle,  as  he  was  only  so  de- 
scribed in  the  commission;  and  Mr.  Justice Par^  having 
stated  that  the  question  as  to  the  dealing  in  hops  was 
given  up  at  the  trial,  the  motion  was  confined  to  whether, 
from  the  evidence  adduced,  he  might  be  considered  as  a 
dealer  or  drover  within  the  bankrupt  laws. 


Mr.  Serjt  PeU  now  shewed  cause,  and  observed,  that 
no  case  had  ever  been  determined  where  an  objection 
similar  to  the  present  has  prevailed;  namely,  that  the 
plaintiff  being  described  in  the  commission,  which  was 
given  in  evidence,  as  a  dealer  in  cattle  only,  that  the 
proof  must  necessarily  be  confined  to  such  dealing  alone ; 
and  contended  that  it  never  could  have  been  so  decided, 
and  that  these  words  could  not  be  considered  so  binding, 
as  if  he  were  not  proved  at  the  trial  to  be  a  dealer  in 
catde,  that  it  would  deprive  the  defendants  of  going  into 
other  evidence,  as  to  another  ground  of  bankruptcy ; 
that  the  statute  IS  JE/iz.  cap.  7.  sec.  1.  [a)  had  deter- 


(a)  By  which  it  is  enacted,  **  That  if  any  merchant,  or 
other  person,  usin^  or  exercising  the  trade  of  merchandize, 
by  way  of  bargaining,  exchange,  re-change,  bartery,  cheve- 
sance,  or  otherwise,  in  gross  or  by  retail,  or  seeking  his  or 
her  trade  of  living  by  buying  and  selling,  and  being  subject 
born  of  this  realm,  hath  departed  the  realm,  &c.  to  the  intent 
to  defraud  or  hinder  any  of  his  or  her  creditors,  shall  be  re- 
puted, deemed,  or  taken  for  a  bankrupt.'' 
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mined  who  should  be  said  to  be  a  bankrupt,  and  that  it  I8I9. 

was  unnecessary  to  set  forth  the  specific  trade  in  the         ^^T^ 
commission  to  bring  a  person  within  the  meaning  of  this  v, 

clause  ;  tlie  commission  here  describes  the  plaintiff  as  Small. 
a  dealer  in  cattle ;  it  may,  therefore,  be  inferred,  that  he 
is  *<  using  and  exercising  trade  by  way  of  bargaining, 
exchange,  or  otherwise,  or  seeking  his  trade  of  living  by 
buying  aqd  selling;'*  these  are  the  only  words  made  use 
of  in  the  statute,  and  in  this  commission  the  supposed 
trade  of  the  plaintiff  has  been  introduced.  If  he  had 
not  been  described  as  a  dealer  in  cattle,  the  commission 
would  have  been  sufficient;  how,  therefore,  can  such  de- 
scription vitiate  it?  It  is  never  necessary  to  introduce 
the  particular  trade,  and  the  wprds,  *<  dealer  and  chap- 
man," are  therefore  surplusage,  although  such  words 
have  usually  crept  in.  It  may  be  said  that  the  words, 
**  using  or  exercising  the  trade  of  merchandize,**  may 
have  reference  to  the  description  of  the  plaintiff  as  a 
dealer  in  catde;  but  there  has  been  no  decision  on  this 
point.  It  is  true  that  the  peutioning  creditor's  debt 
must  be  proved,  according  to  the  statement;  but  it 
cannot  be  said  that  such  strict  proof  is  necessary  as  to 
an  act  of  bankruptcy ;  the  real  point  is,  whetlier,  as  the 
plaintiff  was  merely  described  as  a  dealer  in  cattle,  the 
defendants  must  be  tied  down  to  so  strict  a  proof  of  such 
dealing  only,  as  if  other  evidence  were  admitted,  it  would 
be  a  ground  of  variance?  The  term,  **  dealer  in  catde," 
does  not  destroy  the  effect  of  the  other  words  in  the 
commission,  which  are  inserted  according  to  the  form  of 
the  statute.  Suppose  the  plaintiff  had  been  described  as 
both  a  dealer  in  cattle  and  a  dealer  in  hops,  there  could 
tlien  have  been  no  doubt;  still,  it  is  unnecessary  to  de- 
scribe the  trade  at  all ;  but  even  if  it  were  so  described, 
it  is  equally  unnecessary  to  prove  it :  the  words,  "  dealer 


02  CA8E8  IN  HILARY  TERM| 

16 19.         and  chapmaiii*'  alone  have  always  been  held  to  be  suffi- 

Ualb.         cient;  and  these  are  so  general  in  their  terms,  as  to  a£brd 

9.  no  information  as  to  what  particular  trade  the  bankrupt 

Small.        ^^y  carry  on.    The  learned  serjeant  admitted  that  the 

cases  of  MiUes  ▼.  Hughes^  and  BoUoti  v.  Sowerby,  were  in 

point  against  him;  but  observed  that  the  plaintiff  might 

be  made  a  bankrupt,  as  a  trader,  as  Lord  EUenborough^  in 

the  latter  case,  had  held  (a),  that  if  there  had  been  any 

dealing  beyond  the  scope  of  &rmer,  drover,  or  grazier, 

such  dealing  might  have  subjected  the  plaintiff  to  the 

bankrupt  laws,  as  in  the  case  of  Bartholomew  ▼•  Sher" 

'wood  (6),  where  a  farmer  sought  his  living  by  buying 

and  selling  horses  collaterally  to  the  business  of  his  fimn. 

Mr.  Serjt.  Lens  and  Mr.  Serjt  Onsl&Wi  having  stated 
that  the  commission  did  not  apply  to  the  plaintiff's  being 
a  dealer  in  hops,  were  stopped  by  the  court. 

Lord  Chief  Justice  Dallas. — ^The  plaintiff  in  this 
case  must  be  made  a  bankrupt  according  to  his  descrip* 
tion  in  the  commission,  and  he  is  there  only  described 
as  being  a  dealer  in  cattle;  how,  therefore,  could  the 
jury  find  that  he  was  a  dealer  in  hops,  when  the  coiiinu|». 
sion  was  confined  to  cattle  alone  ?  or  how  could  the  de- 
scription of  the  one  answer  that  of  the  other  ?  It  seona 
to  me  to  be  quite  inconsistent  to  admit  proof  of  his  being 
a  dealer  in  hops,  when  he  was  described  in  the  commis- 
sion as  a  dealer  in  cattle  only ;  and  yet  the  jury  found 
that  he  was  a  dealer  in  both.  It  was  improper  for  the 
defendants  to  have  gone  into  evidence  of  the  plaii^tiff'a 
trading  in  hops ;  and,  besides,  it  might  operate  as  a  sur- 


(a)  1 1  East,  278.-^(6)  1  Term  Rep.  57$.  n. 
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1919.  have  reference  to  the  antecedent  description  of  the  bank- 

^p'^  rupt's  trade  or  profession,  which  is,  in  this  case,  confined 

^.  to  his  being  a  dealer  in  cattle  only.     I  was  a  commis- 

Small.        sioner  of  bankrupts  from  the  year  1785  until  1816,  when 

I  was  appointed  one  of  the  justices  of  this  court;  and  I 

never  recollect  seeing  a  commission,  during  the  whole  of 

that  period,  without  the  words,  "  dealer  and  chapman,** 

being  therein  inserted. 

Mr.  Justice  Richardson  concurred. 

Rule  absolute  for  a  new  trial. 


F"<lav,  KiRKUs  V.  Hodgson. 
Feb.  5. 

If  aplaimifFrc-  Mr.  Seijt  PcU  having,  on  a  former  day  in  thb  termy 

cov^  a  verdict  obtained  a  rule  nisi,  that  a  verdict  might  be  entered  for 

ject  to  an  order  ^^  plaintiff  in  this  cause,  for  twenty  shillings,  on  an 

of  reference  at  aflSdavit,  which  stated,  that  he  had  recovered  a  verdict 

whethc'r  such  ^g^^t  the  defendant  for  of  5.,  and  forty  shillings  costs,  at 

verdict  should  the  last  assizes  at  Yarky  subject  to  an  order  of  reference; 

stand,  or  be  ^^^  ^j^^^  ^^  ^jj\y  question  submitted  for  the  determina- 

reUuceci  to  ,                         . 

twenty  shil-  ^0°  o^  ^^  arbitrator  by  such  order,  was,  whether  this 

lings 5  and  the  verdict  should  stand,  or  be  reduced  to  twenty  shillings: 

fuse  to  make'  ^"^  *^^  although  an  arbitrator  had  been  duly  appointed, 

an  award ;  the  and  since  frequently  applied  to,  to  make  his  award,  that 

court  will  not  ^^  had  refused  so  to  do : 
allow  a  verdict 

to  be  entered 

for  the  lesser  Mr.  Seijt  HuUock  now  shewed  cause^  and  insisted  that, 

ordeV  be  made  ^®  *^  order  of  reference  was  still  in  existence,  the  plain- 

a  rule  of  court,  tiff  should  have  made  it  a  rule  of  court  before  tlie  present 
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rule  had  been  applied  for,  and  referred  to  the  ease  oF 
Jameson  v.  Itaper{a)^  where  this  court  had  very  recently 
refused  an  application  in  the  first  instance,  which,  in 
terms,  was  undistinguishablc  from  the  present.  He  ob- 
served, that  as  the  order  of  reference  was  made  at  nisi 
prius  by  the  consent  of  both  the  plaintiff  and  defendant, 
that  the  arbitrator  was  still  authorized  to  make  his  award, 
uid  that  such  award,  when  made,  must  be  final. 


I8I9. 


KiRKUS 

Hodgson. 


Lord  Chief  Justice  Dallas. — It  appears  that  the  ai*- 
bitrator,  by  the  order  of  reference,  was  not  empowered 
to  vacate  the  verdict  which  had  been  found  for  the  plaui- 
^;  but  it  merely  vested  a  discretion  in  him  to  determine 
whether  the  plaintiff  was  entitled  to  retain  that  verdict,  or 
^i^ecoverasmaller  sum  from  the  defendant  The  reference 
^  »M»  pritis^  being  by  consent  of  both  parties,  entirely 
put  an  end  to  the  verdict    What  jurisdiction,  therefore, 
haa  the  court,  to  interfere  in  this  stage  of  the  proceed- 
^gs?      Xhe  plaintiff  should  have  made  the  order  of  re- 
ference a  rule  of  court  before  he  applied  for  this  rule; 
and  it  appears  from  the  case  cited  by  my  brother  Htdlockj 


(ff)  Jameson  v,  Raper. 

Mr.  Serjt.  UuUock  applied  for  a  rule  nisiy  that  the  proceed- 
ings iR  this  case  might  be  staid,  and  that  the  plaintiff  might 
pa}  the  costs,  on  an  affidavit,  which  stated  that  he  had  been 
go  attorQey  of  this  court,  and  that  about  two  years  since  he 
,  lisd  been  forejudged^  and  that  the  defendant  arrested  him 
^bCD  be  was  not  entitled  to  his  privilege,  and  that  he  was 
gfterwards  restored.  That  af^er  such  restoration,  an  order 
iras  made  by  one  of  the  justices  of  this  court  nt  chambers, 
l)i$i  the  plamtiff  might  be  discharged  out  of  custody  on  en- 
uring a  common  appearance,  and  undertaking  to  bring  no 
04*tion  against  the  defendant ;  but  that,  since  such  order,  he 
]^  brought  an  action  against  the  defendant  for  trespass  and 
^Jse  Imprisonment. 

But  the  court  refused  to  interfere,  as  the  order  had  not 
lieeo  made  a  rule  of  court  before  this  application  was  made. 

VOL.  III.  F 


Wednesday, 
January  27. 

If  a  judge  dis- 
charge a  person 
u'ho  had  been  ar- 
rested, out  of  cus- 
tudj,  under  an 
order,  on  his  un- 
dertaking to  bring 
no  action,  and  he 
afterwards  com- 
mence one  in  dis- 
obedience of  such 
order,  the  a)un 
will  not  interfere 
to  set  aside  the 
proceedings,  until 
the  order  be  made 
a  rule  of  court. 
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I8I9. 
KlIlKUS 

r. 
Hodgson. 


that  an  application,  in  terms  similar  to  the  present,  has 
been  lately  refused  here  in  the  first  instance. 
Per  Curiam^ 

Rule  discharged. 


Friday, 
Feb.  5. 


Young  v.  Cordery  and  another,  executors  of  Young 

the  younger,  deceased. 


In  an  action 
against  an  ad- 
ministrator, 
who  pleads 
plene  adminis- 
travit  prater 
£367,  and  he 
give  in  cyi- 
uence  an  in- 
ventory in 
the  ecclesias- 
tical court,  in 
which  he  stated 
that  if  233»  part 
of  the  whole 
sum,  was  the 
amount  of  cer- 
tain debts  due 
to  the  deceased 
supposed  to  be 
recoverable,— 
Held,  that  such 
debts  might  be 
considered  as 
sperate  debts. 


This  was  an  action  of  assumpsit^  brought  for  the 
covery  of  the  value  of  the  stock  of  a  farm,  which  the 
plaintiff  gave  up  the  possession  of  to  his  son,  the  de^ 
ceased,  in  the  year  1813.  The  defendants  pleaded,  first, 
non  assumpsejiint ;  secondly,  pl^ne  administravertmt s  andt 
thirdly,  plene  administraverunt,  except  goods  and  chattels, 
to  the  value  of  of  367  :  I2s.  :  5d. 

At  the  trial  of  the  cause  before  Mr.  Justice  Parkf  at 
the  last  assizes  at  Winchesta-^  the  defence. relied  on  was, 
that  the  father  gave  the  stock  in  question  to  his  son,  and 
contradictory  evidence  on  that  point  was  given,  by  both 
the  plaintiff  and  defendants;  but  the  latter,  in  order  to 
establish  their  third  plea,  put  in  evidence  an  inventory 
and  account  which  they  had  given  in  in  the  ecclesiastical 
court,  wherein  they  admitted  that  they  had  a  balance  in 
their  hands  of  of  367 :  125. :  5d.  due  to  the  deceased's  estate^ 
but  in  that  sum  was  included  £2S2 :  Ss. :  6d,  which  was 
stated  to  be  the  amount  of  sundry  debts  due  to  the  de- 
ceased,  supposed  to  be  recoverable.  The  learned  ji 
doubted  the  credibility  of  one  of  the  plaintiff's  wit 
and  left  the  case  to  the  jury,  who  found  a  verdict  for  the 
plaintiff  for  £S67  :  12f. :  5d. 
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Mr.  8erjt.  CcpUy,  in  the  last  term,  moved  for  a  rule 
to  ahew  cause  why  this  verdict  should  not  be  set  aside 
anda  new  trial  granted  on  two  grounds : ^rs/,  that  the 
^rwdiat  w»>comrary  uy  the  opinion  t>f  the  learned  judge 
wko  tried  the  cause;  and,  seccndb/y  that  the  plaintiff  was 
bM  entitled  to  recover  to  die  full  amount  of  the  verdict 
WJiad obtained;  Ae  defendants  being  charged  thereby 
wilk  -tbe  mim-ef  40232 :  8s. :  6d.  for  debts  due  to  the  de- 
40iiecP«  eilat^  which,  in  dieir  account,  they  had  stated 
tha^  n^pp(med  U>  be  recoverable,  but  which  in  fact  they, 
aa^ODecators,  bad  never  received ;  and  that  the  effect  of 
mfdict  wai^  to  charge  them  with  the  present  pay- 
of  that  amount^  which  debts  perhaps  diey  might 
ultimate  recover,  and  for  which  they  could  not 
baoomechai^geable  until  th^  had  been  received,  as  they 
coald  not  be  eonsidered  as  assets  until  they  had  come 
iatR>  ikdr  hailda. 

-  Tbe  Court,  however,  refused  to  set  aside  the  verdict 
and  grant  a  new  trial,  but  granted  a  rule  nisi  that  the 
verdict  might  be  reduced,  by  deducting  the  sum  of 
j£23»:Sf.:6d: 


1819< 


Young 

COKDBRT. 


My.  Serjt  Pell  now  shewed  cause,  and  contended, 
thai  this  sum  being  stated  by  tlie  defendants  in  their  ac- 
cooBt^  as  the  amount  of  debts  supposed  to  be  recoverable, 
iBlist  be-cansidered  as  sperate  debts,  and  that  the  rule 
aa^^-t^-Aose  debts  wa^  clearly  laid  down  in  Sheller/i 
caae  (a),  where  it  was  determined  by  Lord  Chief  Justice 
HciU^  that  ^^  all  sperate  debts  mentioned  in  the  inven- 
tory shall  be  counted  assets  in  the  executor's  hands,  for 
that  is  as  much  as  to  say  that  they  may  be  had  for  de- 
manding, unless  the  demand  or  refusal  be  proved."     A 


(a)  1  Sulk.  2()0\ 
f2 


70 


1819- 


Young 

V. 

CORDERY. 
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Still,  such  amount  is  wholly  immaterial ;  but  at  all  ^YWt^ 
it  is  equal  to  an  admission  on  their  part,  that  that  i^^aa  the 
precise  sum  due  to  the  estate  of  the  deceased ;  and  it. ap- 
pears that  no  objection  was  taken  at  the  trial,  as  to  whe- 
ther this  sum  was  to  be  considered  as  a  sperate  debt  or 
not :  I  therefore  think  that  the  plaintiff  is  entitled  to 
retain  his  verdict. 


Mr.  Justice  Richardson  concurred. 


Rule  discharged* 


Saturday, 
Feb.  6. 


Owen  plaintifi^  Owen  and  others  defordanta. 

Kenrick  demandant,  Owen  tenant,  Owen  and  others 

vouchees. 


A  fine  and         Mr.  Serjt.  TacUb/^  in  the  course  of  the  last  term,  moved 

recovery  of  ^  amend  a  fine  and  recovery,  levied  and  suffered  in 
Easter^  3  Geo,  _  ,      .  .         i  .         ^ 

1.  were  passed^  Easter  term,  S  Geo.  1.,  by  mcreasmg  the  quanti^  of 

of  100  acres  of  land  in  both  these  instruments,  from  100  to  ISO  acreo^ 
of  meadow  50  ^^  payment  of  the  increased  alienation  fine,  and  the 
acres  of  pas-  other  usual  fees :  he  founded  his  motion  on  an  affidavit 
acres  ©"wood    ^^  *®  demandant,  which  stated,  that  the  estate  intended 

In  the  deed 

to  lead  the  uses,  the  estate  was  described  as  containing  170  acres^  more  or 
iesSy  and  also  a  mill  and  lands,  containing  14  acres,  more  or  less ;  and,  in  a 
prior  deed,  it  was  stated  to  contain  200  acres^  more  or  leis.  Oo  arecen^ad- 
measurement,  the  estate  appeared  to  contain  209  acres.  The  Court  refused  an 
amendment  to  increase  the  quantity  of  land,  according  to  the  late  survey,  as 
it  exceeded  the  quantity  in  the  deed  to  lead  the  uses  $  and  held  that,  as  the 
fine  and  recovery  were  passed  so  long  since,  it  was  necessary  to  account 
for  the  modem,  as  well  as  the  ancient  possession,  and  ascertain  the  successive 
possessors,  and  whether  the  estate  had  been  divjded  or  gone  together,  since 
the  fine  and  recovery  were  passed. 


Owen. 


I]f    THS   PIFTT-VINTH   TXAE   OF   GEO.  III. 

to  paw  was  titaate  in  the  parish  of  Clayton^   iu  the  ^819. 

county  of  Sussex^  and  known  by  the  names  of //am-         Qwen 
monit  FartHy  and  Hammond's  Mill;  and  that,  in  the  v. 

year  1691,  it  was  the  property  of  Nathaniel  Owenj  who 
had  previously  purchased  it  of  a  person  of  the  name  of 
Michelbomej  and  that  the  said  Nathaniel  Owen^  by  in- 
dentures of  lease  and  release,  in  that  year  settled  the 
estate  in  question,  and  also  all  other  his  freehold  lands 
in  the  said  parbh  of  Clayton,  which  he  had  purchased 
of  MicheUxjmej  on  his  eldest  son  in  tail  male,  and  re- 
mainder to  the  use  of  his  right  heirs;  That  in  1717,  in  a 
deed  to  lead  the  uses  of  the  fine  and  recovery,  the  estate 
was  described  as  in  the  indenture  of  1691,  with  the  addi- 
tion of  several  other  closes  and  lands  situate  in  the  said 
parish  of  Clayton^  and  containing  in  the  whole,  by  esti- 
QUition,  170  acres,  more  or  less;  and  also  all  that  mill 
and  lands,  containing,  by  estimation,  14  acres,  more  or 
'c»;  and  of  all  other  the  messuages,  lands,  and  tcne- 
^eats  in  Clayton^  purchased  by  the  said  Nathaniel  Ovoeny 
^  Michelbome;  That  in  the  line  and  recovery  it  was 
^cscxibed  as  100  acres  of  knd ;  30  acres  of  meadow,  50 
^cre^  of  pasture,  and  10  acres  of  wood.     That  in  a  lease 
S'^Bx^ted  in  1769,  the  estate  was  stated  to  contain  200 
■^"^e^,  more  or  less;  and  that  upon  the  actual  adniea- 
^^x^tnent  made  in  1783,  it  appeared  to  contain  209  acres, 
^^^'^g  19  acres  (including  the  sites  and  buildings)  more 
thttr^   ^ere  mentioned  in  the  fine  and  recovery;  and  that, 
^porx   a  recent  sale,  it  was  objected  by  a  purchaser,  that 
^^  fine  and  recovery  were  not  sufficient  to  cnibrace  the 
^'^te ;  but  it  was  admitted  that  die  description  in  the 
**^lfr^eeds  appeared  to.be  sufficient  to  pass  all  the  estate 
F^Kiliased  by  the  said  Nathaniel  Owen,  as  they  contained 
gP^c^al  words,  sufficiently  comprehensive  to  cnibrace  the 
(pmtity  of  land  found  by  the  survey  made  in  1783. 
^^  learned  serjeant  referred  to  the  ca.se  of  Milbanke 
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I8I9. 

Owen 

V. 

Owen. 


V.  Joliffe  {a\  where  a  recovery  suffered  in  tlie  11th 
Geo.  1.  was  allowed  to  be  amended,  by  inserting,  other 
premises  not  mentioned  therein;  and  in  Tennyson  de- 
mandant, GofuUon  tenant,  Rousby  vouchee  (i),  a  reco- 
very of  ninety-eight  years  old  was  amended  by  insert- 
ing a  manor  and  tithes;  and  in  Alexander  demandant, 
Bleasdale  tenant,  Hanford  vouchee  (c),  a  recovery  was 
amended  by  increasing  the  quantities  of  specific  closes 
described  in  the  deed,  as  being  of  smaller  than  the  true 
quantities.  But  it  appearing,  in  this  case,  that  the  affi- 
davit did  not  state  tliat  the  possession  had  always  gone 
in  the  same  line — 

Lord  Chief  Justice  Dallas  referred  to  the  case  of 
Stone  plaintiff,  Ashby  deforciant  (c^),  where  a  fine  was 
not  allowed  to  be  amended  by  increasing  the  number  of 
acres,  where  there  was  no  other  warrant  for  the  amend- 
ment than  the  fact,  tliat  the  closes  enumerated  by  name 
in  the  deed,  were  therein  stated  respectively  to  contaui, 
and  did  contain,  acres,  the  aggregate  whereof  was  more 
than  the  number  of  acres  comprised  in  the  fine.  And  the 
Court  there  directed  Mr.  Serjt.  Vaughan^  who  moved 
the  amencjment,  to  search  whether  diere  were  any  pre- 
cedent of  a  case,  wherein  the  Court  had  increased  the 
number  of  acres  in  tlie  fine,  upon  the  mere  circumstance, 
that  the  number  of  acres  in  the  deed  was  more  than  that 
in  the  fine;  it  not  being  sought  to  insert  additional  par- 
cels omitted  to  be  specified,  and  passing  only  by  the 
general  words,  but  all  the  closes  being  enumerated  in 
the  deed,  and  the  quantity  only  understated  in  the  fine. 
Tlie  affidavit,  therefore,  in  this  case,  is  imperfect;  for  it 
is  necessary  to  account  for  the  modern  as  well  as  the 
ancient  possession,  and  the  property  is  traced  no  further 


(a)  2  Bos.  Si'  /v.  580.  «.— (^)  3  Taunt.  408.— (c)  4  Taunt 
734.— {d)  5  Taunt.  616. 
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than  1769,  when  a  lease  was  granted,  in. which  the  estate 
was  stated  to  contain  200  acres,  more  or  less;  and  it 
does  not  appear  in  whose  possession  it  has  been,  or  whe- 
ther it  has  been  divided,  or  has  gone  together  since  that 
time.  He  also  referred  to  the  case  of  Bartram  plaintiff, 
Tcnxme  tieforciant  {a\  and  observed,  that  the  applications 
in  the  cases  of  MUbanke  v.  Jdiffe^  and  Tentyson  de- 
mandant, were  not  to  increase  the  quantity  of  acres;  and 
that  in  Alexander  demandant,  the  date  of  the  recovery 
was  not  stated. 

Per  Curtaniy 

Amendment  r^sed. 


1819. 


OWBN 

V. 

Owen. 


Mr.  Seijt.   Taddi/  now  renewed  his  application  on 
additional  affidavits  from  two  of  tlie  inhabitants  of  Clay- 
lofif  the  one  eighty-one,  and  the  other  seventy-six  years 
of  age,  and  who  had  both  resided  in  that  parish  since 
their  birth,  and  who  swore  that  as  long  as  they  could 
remember,  Hammotid^s  Farm  and  Hammond's  Mill  were 
occupied  by  the  &ther  of  one  of  the  deponents,  as  tenant 
thereof,  to  one  John  Owen^  the  former  proprietor ;  and 
that  such  deponent  succeeded  his  father  as  tenant  of  the 
said  mill  and  lands,  and  held  the  same  under  one  Charles 
fligginsy  who  purchased  them  of  the  trustees  under  the 
will  of  the  said  John  Owen^  and  that,  upon  his  decease, 
the  same  became  the  property  of  one  Simon  Wainery  by 
devise,  and  that  he  has  devised  the  same  to  his  son, 
Kilpin  Warner  J  who  has  lately  sold  the  same :  that  both 
the  deponents  were  perfectly  well  acquainted  with  the 
farm  and  mill,  and  with  the  extent  and  boundaries  thereof, 
as  well  as  of  the  boundaries  of  tlie  particular  fields  and 
closes  of  the  same :  that  the    uantities  of  land  are  the 


(a)   1  Manh,  446^ 
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18 19.         true  quantities  of  the  said  farm  and  mill;  and  that  the 
^"^"^  several  closes  of  the  said  fitrm  have^  during  the  remem- 

I,,  brance  of  the  deponents,  always  been  occupied  by  the 

OwBN.  tenants  of  the  said  farm  and  mill,  under  the  proprietors 
thereof  for  the  time  being,  as  parts  of  the  farm ;  and 
that  no  addition  to,  or  alteration  in  the  quantities  and 
e3ctent  of  the  said  ferm,  mill,  and  lands,  have  been  made 
since  the  deponents  can  remember;  the  land  constituting 
the  iarm,  and  belonging  to  the  mill,  being  the  same  at 
this  day  as  they  were  at  the  times  they  respectively  be- 
came acquainted  therewith:  and  that  they  had  never 
heard  of  any  additions  or  alterations  in  the  quantity  of 
land  and  contents  of  the  farm  and  mill  having  been 
made  previous  to  their  knowing  the  same.  In  addition 
to  these  affidavits,  the  attorney  for  the  vendor  swore 
that  he  had  examined  and  abstracted  the  several  title- 
deeds,  evidences,  and  writings  of  and  relating  to  the  said 
farm  and  mill ;  and  that  he  had  examined  the  parcels 
and  description  of  the  estate  contained  in  the  deed  to 
lead  the  uses  dated  in  1717 ;  and  that  he  had  compared 
such  parcel  and  description  with  all  the  subsequent 
deeds  and  conveyances  relating  or  belonging  to  the 
smd  estate,  from  the  date  of  such  deed  to  the  time  it 
became  vested  in  Higginsj  who  devised  the  same  to 
Warner:  and  that,  in  all  such  deeds,  the  parcels  therein, 
and  description  of  the  said  estate,  were  the  same,  with 
the  exception  of  the  names  of  the  tenants  by  whom 
the  same  had  been  holden  and  occupied. — The  learned 
seijeant  observed,  that  this  case  was  distinguishable  from 
that  of^  Stone  v.  Ashby^  as  the  deed  to  lead  the  uses  con- 
tained general  words  sufficient  to  cover  the  lands  in 
question ;  and  in  that  case,  there  were  no  general  words 
whatever  in  the  deed.  That  the  case  of  Alexander  de- 
mandant, and  Bleasdale  tenant,  was  a  case  precisely 
similar  to  the  present,  where  the  Court  permitted  the 
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amendment,  by  increasing  the  nmnber  of  acrei  of  th« 
closet  described  in  the  deed ;  and  the  cases  of  Milbank 
T.  Jolifij  and  Tennyson  demandant,  were  expressly  in 
point,  to  shew,  that  this  amendment  might  be  made, 
although  the  fine  and  recorery  were  passed  so  long 
since  as  the  S  Geo.  1.  That  in  Bariram  v.  Taome  the 
Comt  would  not  allowthe  quantity  of  each  species  of 
kod  to  berincrcased,  so  as  to  make  each  cover  the  whole 
quantity  intended  to  be  conveyed;  and  that^  as  hel% 
aiadepn  acres  only  were  desired  to  be  added,  such  addi- 
Ikai  would  come  within  the  terms  of  the  deed  to  lead 
the  Qfesy  as  general  words  were  contained  in  such  deed. 
But, 


I819. 


OWBN 

V. 
OWBM. 


P<fr  CiTMffk-^  We  cannot  increase  the  quantity  of  acres 
bq^md  that  slated  in  the  deed  to  lead  the  uses :  in  all  cases 
wiiaresDch  amendments  hare  been  prayed  for,  they  hare 
becDcoi^aied  within  the  terms  of  the  deed.  In  the  deed 
here  the  property  is  described  as  170  acres  more  or  lessi 
and  a  miU  and  lands,  containing  14  acres,  more  or  less, 
fmJmig  together  184  acres.  In  the  fine  and  recoveryi* 
14  is  stated  as  190  acres,  and  it  is  now  prayed  to  in- 
csseaae  it  by  the  addition  of  19  acres  more.  This- 
would  go  far  beyond  the  terms  in  the  deed  to  lead  the 
iiec^  Besides,  a  great  lapse  of  time  has  taken  place 
since  this  fine  and  recovery  were  passed,  and  the  aflt^- 
daviti  now  produced  do  not  trace  back  the  proper^ 
witli  sufficient  certainty  to  induce  the  Court  to  grant 
this  amendment'] 

Refused. 
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LoNGWOATU    V.     HeALEY. 

^!f  ^i'^^f  ^'  Lee  aiid  others  v.  same. 

Feb.  6.     ' 

If  bail  be  put     Mr.  Seijt.  iffi//oc*  moyed  to  justify  the  bail  in  these 

in,  in- the  actions,  who  had  been  put  in  at  Lancaster,  on  the  usual 

county  palatine     ^ ,     .  .        ,    .        .^  . 

of  Lancaster,      aflfidavit,  stating  their  sumaency. 

where  the  Mr.  Serjt  Copley  opposed  their  justification,  on  an 

an-ested  upon  a  affidavit,  that  both  these  actions  were  commenced  on  the 
testatum  capias   29d  o(  November  last,  and  that  the  defendant  was  arrested 

from  London ;    ^  ^^  ^  ^^^  ^^  testatum  capias,  from  London  into  the 

and  It  appear        ^  .        o 

on  the  face  of    county  palatine  of  Lancaster,  returnable  in  eight  days  of 

the  bail-piece  st.  Hilary,  and  that,  on  the  first  day  of  this  term,  rules 
been  put  in  at  ^  return  the  writ  of  mandate  were  obtained,  and  duly 
Lancaster:  served :    that  on  the  28th  of  January  last,  being  five 

Held,  inai  the  j  ^j^^,  ^^  commencement  of  the  term,  the  defendant 
bail-picce  was        "^  ,  '  .         , 

wrongs  as  it       had  obtained  an  order  for  a  week's  time  to  put  in  bail, 

should  have  without  prejudice  to  the  plaintiff's  ruling  the  sheriff  to 
testatum  issued  bring  in  the  body :  that  on  the  ith  instant,  being  7%ttrs- 
from  London  day  last,  notice  of  bail  was  served  on  the  plaintiff's 
into  the  county  ^g^^^,  ^^^  ^  exception  was  duly  entered  to  than; 

the  Court  gave  and  that  it  appeared  on  the  face  of  the  bail-piece  that  the 
time  for  a  jj^^ji  jj^j  been  put  in  in  Lancashire,  and  not  in  London, 

piece  to  be  fr^™  whence  the  original  writ,  under  which  the  de- 
transmitted,       fendant  had  been  arrested,  issued,  and  which  was  a 

A  A*         t    A  ■ 

Ui  t  the  same  l^^l^l^^^  capias.  He  relied  on  the  cases  of  Clempson  v. 
bail  might  thtn  Knox  (a),  Harris  v,  Calvart  [b),  and  Hartley  v.  Hodg* 
justify.  son{c),  and  insisted,  as  there  was  not  any  commissioner 

or  filacer  in  the  courts  of  Westminster,  for  the  county 


(a)  2Bos,,^PnL5\6, {b)   1  Ewa/,  0O3. (r)  Ante, 

Vol.  I.  514. 
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Tidlock  y.  Crffwley  (a),  where  it.  was  held,  that  aecuritj 
for  costs  is  not  required  of  an  English  subjecty  even 
^  though  he  be  resident  abroad. 

Macdona&d.  Rule  refused. 


18 19. 
O'Langhla 


(a)  1  Taunt.  18. 


Saturday, 


Anonymous. 


Nor  from  a        Ma.  Seijt  Vaughan  made  a  similar  application  in  this 
foreigner  ^^^^^  ^^  ^^  affidavit,  which  stated,  that  the  plaintiff  was 

time  he  is  ft  foreigner,  and  that  his  residence  was  in  DatUzicj  but 

resident  in  this  ^^^i  at  present  he  was  a  sojourner  in  thb  country.    But, 
country. 

The  Court  referred  to  the  case  of  Ciragno  v.  HiU" 
san  (a),  where  it  was  held,  tliat  there  was  no  instance  in 
which  security  for  costs  was  exacted,  so  long  as  the 
plaintiff  remains  in  this  country,  and  that  it  was  neces- 
sary that  he  should  have  actually  left  it.  The  implica- 
tion was  therefore 

Refused. 


{a)  1  Marsh.  421. 
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Wells  v.  Girliko.  Monday, 

Feb.  8. 

This  was  an  action  oi  assumpsit  brought  against  the  de-  I^t  in  a  joint 
fendaiit,  as  one  of  the  makers  of  a  pronua«>ry  note,  of  Si,!^^Ie 

which  the  following  is  a  copy :  by  instalments, 

the  day  on 

«  Ixmdonj9th  June,  1817.  tf,e1ns3^U 

'^  We  jointly  and  severally  promise  to  pay  to  Mr.  becomes  pay- 

John  Wells,  or  order,  the  sum  of  «f  87  :  3^.,  in  manner  j^^^-J^^S" 

following;  viz.  the  sum  of  «£'21 :  155. :  9d.  on  the  29th  declaration,  it 

day  of  September,  now  next  ensuinir;  the  further  sum  *•  •  ^•^  ^•r.- 

*  *  **  nance  I  and  if 

of  421  :  155. :  9^2.  on  the  25th  day  of  December  next  the  defendant 

ensuing;  the  further  sum  of  <£21  :  155.  :  9d.  on  the  sign  such  note 
25th  day  of  March,   1818;  and  the  further  sum  of  "eVoier^  *^^ 
^81  :  155. :  9(L  on  the  24th  day  of  June,  1818.     And  maker,  the 
in  case  de&ult  shall  be  made  in  payment  of  any  or  either  pl*"*^  ^S!^ 
of  the  above  sums,  at  the  times  above  limited  for  that  common 
purpose ;  then  we  jointly  and  severally  promise  to  pay  money  counts 
the  whole  of  the  said  sum  of  cf  87  :  Ss.,  or  so  much 
thereoi^  as  shall  not  have  been  paid  immediately  afier 
such  defiiult  as  aforesaid. 

«  fV.  Bath. 

"  &  Girling:' 

The  declaration  contained  one  count  only  on  the  note, 
which  stated  the  last  instalment  to  be  payable  on  the 
4tb,  instead  of  the  24th  of  June,  1818.  On  the  produc- 
tion of  the  note  at  the  trial  b^ore  Lord  Chief  Justice 
Dallas,  at  Westminster,  at  the  sittings  after  the  la^ 
term;  it  was  objected  tha(  the  plaintiff  could  not  re- 
cover, on  the  ground  of  a  variance  between  the  note 
and  first  count  of  the  declaration,  as  stated  on  the  re- 
cord; when  it  wa^  insisted  that  he  might  recover  on  the 


so 
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Wells 
Girling. 


common  money  counts,  and  that  the  note  might  be  given 
in  evidence  on  those  counts,  or  on  an  account  stated,  as 
the  action  was  between  the  original  parties :  but  it  ap- 
peared in  evidence,  that  the  defendant  signed  the  note  as 
a  surety  only,  for  a  person  by  the  name  of  Bath^  and 
that  no  consideration  had  passed  from  the  plaintiff 
to  the  defendant,  and  that  there  had  been  no  mutual 
dealings  between  them.  His  Lordship  was  of  opinion 
that  the  variance  was  fatal ;  and  as  there  appeared  to  be 
no  privity  of  contract  between  the  plaintiff  and  defendant, 
and  as  no  previous  transactions  had  passed  between  them, 
that  the  plaintiff  was  not  entitled  to  recover.  The  jury, 
however,  found  a  verdict  for  the  plaintiff  on  the  money 
counts,  but  liberty  was  given  to  the  defendant  to  move  to 
set  it  aside. 

Mr.  Serjt  Copley^  on  the  first  day  of  this  term,  had 
'  accordingly  obtained  a  rule  nisi^  that  this  verdict  might 
be  set  aside,  and  a  nonsuit  entered,  and  relied  on  the 
case  of  Gibson  v.  Minet  {a\  where  Lord  Chief  Baron 
Eyre  said,  "  The  theory  of  a  bill  of  exchanjje  is,  that 
the  bill  is  an  assignment  to  the  payee  of  a  debt  due  from 
the  acceptor  to  the  drawer,  and  that  acceptance  imports 
that  the  acceptor  is  a  debtor  to  the  drawer,  or  at  least 
has  effects  of  the  drawer's  in  his  hands.  But  in  an  action 
wherein  the  declaration  is  upon  the  bill  itself,  creating  a 
duty  by  the  cystom  of  merchants,  this  is  all  out  of  the 
case.  In  any  other  action  of  assumpsit  at  common  law, 
founded  on  a  bill  of  exchange,  the  bill  is  offered  as  evi- 
dence only  of  the  duty.  It  has  been  expressly  deter- 
mined, that  a  general  indebitatus  assumpsit  will  not  lie  on 
a  bill  of  exchange ;  but  the  indebitatus  must  be  for  some 
duty,  such  as  money  lent,  &c.,  and  the  bill  is  offered  as 


(a)  1  H.  B.  602. 
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evidence  of  that  duty.  Now,  when  it  is  ofiered  as  evi- 
dence of  the  daty,  it  is  but  evidence ;  and  any  of  the  pre* 
sumptions  which  the  writing  affords  may  be  contradicted 
by  evidence;  and  from  the  whole  of  the  evidence  the 
jury^  must  draw  the  conclusion  of  fact,  that  so  much 
money  was  lent,  so  much  had  and  received,  &c.  The 
presumptions  of  evidence  which  the  writing  affords,  have 
no  application  to  the  assumpsit  for  money  paid  by  the 
payee  or  holder  of  a  bill  to  the  use  of  the  acceptor :  it 
must  be  a  very  special  case  which  will  support  such  an 
osswnpsitJ* 


I819. 


WeLLS 
p. 

GiRtlMOy 


Mr.  Serjt  Vaughan  now  shewed  cause,  and  admitted 

^at  the  plaintiff  was  not  entitled  to  recover  on  the  first 

^i/nt,  on  the  ground  of  the  variance;  but  contended, 

^SLt,  the  note  might  be  given  in  evidence,  on  the  com- 

^£M.  money  coimts,  or,  at  all  events,  under  an  account 

^tftC^^^;  and  he  referred  to  the  cases  of  Dimsdale  v.  Laiu 

^ies-^^  (a),   Thompson  v.  Morgan  (6),  and  Waynam  v. 

^erm^si  (c).     If  the  declaration  had  contained  a  special 

<^UK^BL  %  that  Bath  was  indebted  to  the  plaintiff,  and  an 

accc^  vjint  had  been  taken  between  them,  and  that  in  con- 

8ide^r-::^t]on  that  tlie  plaintiff  would,  forbear  to  sue  Bath^ 

the  -   ^3efendant  promised  to  pay,  it  would  have  been  a 

goo^^    consideration,  and  the  plaintiff  would  have  been 

^^U^Jcd  to  recover. 


V-oxd  Chief  Justice  Dallas. — I  was  decidedly  of  opi- 

^\0^  at  the  trial,  that  the  variance  on  the  first  count  of 

{^e  declaration  was  fatal.     The  action  was  brought  on 

^  joint  and  several  note,  to  which  it  appeared  the  de- 

f^<lant  had  attached  his  signature,  as  a  surety  for  one 


{a)  A,  Etp.  Rep.  201.— (*)  3  Camp,  101.— (c)   1   Camp. 

VOL.  III.  « 
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1 8 1 9.  oflScer.    In  the  course  of  that  day,  Fitzgerald  having  pre? 

viously  procured  a  writ  of  error,  obtained  the  allowance  of 
the  same ;  and  on  the  morning  of  the  27th,  caused  notice 
Des  Angss.    of  such  allowance  to  be  served  on  the  plaintiffs  attorney, 

and  early  in  the  morning  of  that  day  the  defendant's  officer 
entered  and  levied  on  the  effects,  when  he  found  an  officer 
already  in  possession,  under  two  prior  writs  otjierifaciasj 
at  the  suit  of  one  Abrahams.  The  officer, .  however,  left 
the  warrant  in  the  hands  of  the  man  then  in  possession, 
and  afterwards,  the  plaintiff  having  ruled  the  defendants 
to  return  the  writ,  they  returned  nulla  bona. 

For  the  plaintiff,  it  was  proved,  that  on  the  26th  of 
May^  his  attorney  searched  for  the  allowance  of  the  writ  of 
error  at  half-past  six  in  the  evening,  and  an  inquiry  was 
made  at  the  office  of  the  clerk  of  the  errors,  whether  the 
writ  had  been  allowed  or  not;  that  the  clerks  looked  on 
the  file  and  examined  tlie  books,  and  said,  it  did  not  ap- 
pear that  the  writ  of  error  had  been  then  allowed ;  that 
at  seven  o'clock  on  the  evening  of  the  same  day,  tHe 
writ  dljleri  facias  was  lodged  at  the  office  of  the  de- 
fendants, with  instructions  where  to  levy,  and  that  it  was 
'  executed  early  in  the  morning  of  the  following  day ;  it  was 
also  proved,  that  at  the  time  the  officer  entered  under 
the  plaintiff's  execution,  there  were  more  than  sufficient 
effects  to  have  satisfied  the  amount  directed  to  lie  levied. 

The  defence  rested  on  two  grounds;  Jirstj  that  the 
sheriff  being  in  possession  o(  FitzgeialtTs  effects  under  t^e 
warrants  of  Abrahams^  was  not  bound  by  law  to  make  His 
return  to  the  writ  he  had  received  from  the  plaintiff;  and  as 
such  effects  were  not  equal  to  satisfy  that  debt,  there  coald. 
not  be  any  goods  and  chattels  of  Fitzgerald  firora  which  he 
could  cause  the  sum  required,  to  be  satisfied ;  and  that  it 
was  incumbent  on  the  plaintiff  to  shew  in  the  first  instance, 
that  the  defendants,  as  sheriff,  might  and  ought  to  hare 


Sfi  CASES    IK    HILARY    TEIH, 

I819.  Mr,  Seijt.  Vaughanj  on  a  former  day,  had  acoordin|^y 

C  LEGHORN  "Obtained  a  rule  nistj  that  this  nonsuit  might  be  set  aside^ 

V.  and  instead  thereof  a  verdict  entered  for  the  phdntiff  for 

Dc6  A.NGjis.  ^^^ .  g^  .  g^^  ^^  g^^j^  nominal  damages  as  the  Court 

should  direct.  He  founded  his  moticm  on  two  grounds; 
Jirstf  that  under  the  circumstances,  the  writ  of  error  was 
no  bar  to  the  defendants  levying,  and  that  their  officer 
should  have  executed  the  writ,  and  taken  possession  on 
the  evening  of  the  26th  of  Mat/y  when  it  wa3  delivered  to 
the  defendants,  and  not  have  waited  till  the  following 
morning;  secondlj/^  that  admitting  tiie  defendants  could 
not  levy  the  damages,  yet  in  having  returned  ntdla  bona^ 
they  had  made  a  false  return,  4br  which  the  plaintiff  was 
entitled  to  recover  nominal  damages ;  that  they  should 
have  returned  the  fact,  namely,  that  a  writ  of  eiror  had 
been  previously  sued  out  and  allowed. 

Mr.  Serjt.  Lahis  now  shewed  caus^.  It  has  been  clearly 
established,  that  after  a  writ  of  error  allowed,  the  plaintiff 
in  tlie  original  action,  is  estopped  from  calling  on  the 
sheriff*  to  return  his  writ,  the  defendants,  therefor^  in 
{.his  case,  ought  to  have  made  no  return;  but  it  is  not 
because  they  have  obeyed  a  rule  improperly  procured, 
that  the  plaintiff*  can  be  suffered  to  take  advantage  of 
his  own  wrong,  to  seek  damages  against  the  defendants 
for  making  a  return,  which  in  law  was  a  nullity,  and 
which  was  made  in  obedience  to  a  rule  illegally  obtained. 
In  order  to  shew  that  a  writ  of  error  was  a  stqtersedeas 
in  law  to  the  execution  jrom  the  moment  of  allow- 
ance, he  relied  on  the  cases  of  Hawkins  v.  Jones  {a\ 
and  Meagher  v.  Vandyck  (6),  which  had  been  referred  to 
by  the  Chief  Justice  at  the  trial,  as  well  as  to  Jaques  v 


(a)  5  Taunt.  20*. (6)  ^  Bos.  and  Put.  370. 
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Kimon  {a\  and  Sampson  ▼.  Braam  {b\  to  shew  that  a 
plaintiff  cannot  call  on  the  sheriff  for  his  return  to  a 
wAt  of  ezectttaon  after  allowance  of  error.  In  point  of 
tucXf  Fitzgerald  had  no  goods  which  the  defendants 
txmU  lake  in  execution  at  the  suit  of  the  present  plaintiff 
when  the  levy  was  made;  if  they  had  so  done,  they 
would  have  been  guilty  of  a  contempt,  for  the  allowance 
of  error  was  <^itself  a  supersedeas,  and  the  plaintiff  could 
not  have  had  the  fruits  of  the  execution.  The  return  of 
mdla  bona  was  a  correct  and  prop^  return,  for  the  de- 
fmdant,  Fitzgerald,  had  no  goods  that  could  be  levied. 
All  the  previous  cases  have  determined,  that  a  writ  of 
^ror  is  a  stay  of  proceedings  without  notice,  and  it  was 
ix>t  proved  that  the  defendants  had  any  knowledge  of  its 
being  sued  out;  and  in  Sampson  v.  Broom  (c),  Mr.  Justice 
Ldoartnce  re£erred  to  Cotton  v.  Daintry  {d\  where  it  is 
saidt  that  thougjb  the  sheriff  shall  not  be  ih  contempt  if 
he  make  execution  after  the  writ  of  error,  if  no  super^ 
sedeash^ sued  out,  for  that  he  had  no  notice;  yet  the 
writ  of  error,  immediatdy  on  the  sealing,  forecloses  the 
Omtt,  so  that  the  execution  made  after  it  is  to  be 
iindoii& 


I819. 


Cleghobv 

DlL%  AKOBt. 


Mr..  Segt.  Faughan,  and  Mr.  Serjt.  HuUock,  in  sup- 
port of  the  rule,  made  two  points  ;^r5/,  whether  the  re- 
turn dimdla  bona  was  not,  under  the  circumstances,  a 
fake  return;  and,  secondly,  whether  the  plaintiff  was  in- 
titled  to  recover  nominal  damages,  or  the  amount  of  the 
original  debt  They  observed,  that  all  the  cases  that  had 
been  cited  as  to  the  efiect  of  the  allowance  of  a  writ  of 
error,  had  been  between  the  original  parties  to  the  suit, 


fa)  1  Term  Rrp.  279- (*)  2  East,  439.- 

ilia.— (rf)  1  f^entu  3t. 


.(c)  2  East, 
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.Des  Anges« 


and  not  as  in  tliis  case,  between  the  plaintiff  and  sheam ; 
the  facts  of  this  case,  therefore,  exclude  the  law  as  laid 
down  in  the  previous  decisions,  Tlie  defence  in  fact  i% 
that  tlie  defendants  were  in  possession  under  two  other 
writs  of  execution  on  prior  judgments,  and  therefore  re- 
turned, nulla  bona,  to  the  writ  in  question;  but  these 
•writs  could  not  be  connected  with  the  warrant  in  the 
present  case :  and  it  is  no  ground  of  defence  that  ihej 
were  in  possession  of  FitzgeralcTs  goods  under  thoee 
former  writs  when  the  present  was  sued  out,  and  that 
therefore  they  need  not  execute  such  writ,  and  as  it  was 
delivered  on  the  evening  of  the  26th  of  May,  the  levy 
ought  not  to  have  been  deferred  until  the  following  room- 
ing. On  the  delivery  of  the  writ  to  the  sheriff,  the  exe- 
cution was  executed,  as  no  writ  of  error  was  then  allowed, 
and  he  was  at  that  time  in  possession  of  Fitzgerald^s  goods 
under  two  prior  executions,  and  need  not  therefore  ent^r 
again  under  this.  At  all  events,  the  defendants  should 
have  proved  the  precise  time  when  tlie  writ  of  error  was 
sued  out,  for  which  purpose  they  should  have  produced 
the  writ  of  error,  with  the  allowance  itself,  to  shew  that  it 
was  between  the  same  parties ;  or,  if  that  could  not  have 
been  procured,  then  an  examined  office  copy  of  the  writ 
and  allowance  ought  to  have  been  produced  and  proved. 
As  the  defendant's  officer  began  to  execute  the  writ  by 
taking  possession  of  the  goods,  they  could  not  abandon 
that  possession  and  return  nulla  bona ,-  but  should  have 
stated  the  special  circumstance  why  the  execution  had 
not  been  completed.  The  return  is  contrary  to  the  facts 
proved,  and  the  plaintiff  is  therefore,  at  all  events,  en- 
titled to  a  verdict  for  nominal  damages. 


Lord  Chief  Justice  Dallas. — The  plaintiff,  in  this 
case,  had  recovered  ^644  :ls.:5d.  against  one  TlkomaM 
fiizgerald,  upon  a  judgment  obtained  in  this  court  fyt 


Clegiiorit 

V. 
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that  siim;  and  in  the  evening  of  the  26th  of  May  hst^  181]^. 

the  defendants,  as  sheriff  of  Middlesex^  had  Vijieri  facias 
lodged  at  their  office  by  which  they  were  directed  to  levy 
lor  such  sum.  It  appears  that  the  defendant,  in  the  ori-  Des  Amgis. 
ginal  action,  had  applied  for,  and  obtained,  an  allowance 
of  a  writ  of  error  on  that  day,  but  that  on  inquiry  at  the 
office  of  the  clerk  of  the  errors,  such  allowance  had  not 
been  made  at  half-^ ast  six  in  the  evening;  but  as  it  ap- 
peared to  have  been  allowed  on  that  day,  it  is  immaterial 
whether  it  were  done  before  or  after  application  at  the 
office,  as  it  might  be  done  within  any  hour  before  that 
day  had  elapsed,  I  therefore  think  that  it  operated  as  a 
supersedeas:  the  defendants  were  not  previously  in  the 
legal  possession  of  FitzgerakTs  goods,  for  it  appeared  at 
the  trial,  that  the  warrants  did  not  correspond  with  the 
wTits  which  had  previously  been  sued  out,  and  no  objec- 
tion was  then  taken  as  to  whether  the  defendants  should 
liave  produced  the  writ  of  error  itself,  or  an  examined 
copy  of  it ;  but  under  the  particular  circumstances  of  this 
case,  and  the  facts  that  have  been  proved,  I  think  the 
plaintiff  is  entitled  to  recover  nominal  damages ;  but  I 
expressly  wish  it  to  be  understood,  that  I  decline  giving 
any  opinion  as  to  whether  the  allowance  of  the  writ  of 
error  was  sufficiently  proved  at  the  trial ;  that  is  a  ques- 
tion of  importance,  as  by  all  the  previous  decisions,  the 
writ  of  error  operates  as  a  supersedeas  from  the  moment 
of  allowance ;  neither  do  I  give  any  opinion  whether  the 
service  of  the  writ  itself  be  necessary. 

Mr.  Justice  Park. — The  only  question  is,  whether  the 
allowance  of  a  writ  of  error  be  a  good  defence  to  this 
action,  and  if  so,  whether  the  evidence  adduced  at  the 
trial,  be  sufficient  to  prove  it  Under  all  the  circum- 
sMipces,  I  think  the  plaintiff  is;  entided  to  nominal  da^ 
mages,  and  that  this  action  should  not  be  carried  further. 


90 


i8ig. 


Cleghorn 
D£s  Angzs« 


CASES  IK  HILAKT  TXKMy 

Mr.  Justice  Burrougil^ — The  defendants,  in  this  case^ 
cannot  be  considered  as  trespassers  for  entering  the  house 
oi  Fitzgerald  to  levy  under  the  writ  of  execution  which 
had  been  sued  out  by  the  plaintiff;  they  should  have  re- 
turned the  £ict  on  the  writ,  namely,  that  a  writ  of  error 
had  been  previously  allowed,  the  Court  would  then  hare 
relieved  them.  I  think  the  execution  in  this  case  was  well 
executed,  and  that  the  plaintiff  therefore  is  only  entitled 
to  recover  nominal  damages. 


Mr.  Justice  Richardson  declined  giving  any  qpinioiif 
having  been  before  consulted  in  the  cause. 

Rule  absolute  for  entering  a  verdict  for  tb« 
plaintiff,  damages  one  shilling. 


Tuesday, 
Feb.  9* 


Gray  v.  Milner. 


If  a  bill  of  ex-    This   was   an   action  of  assumpsit^   brought  by  the 
drawn^  payable  Plaintiff  as  holder,  agauist  the  defendant  as  acceptor  of 

to  the  order  of  the  following  bill  of  exchange, 
the  drawer  at 

a  particular  3%  20,  1813. 

Elace,  without        _,  i       *%       ^  , 

eing  ad-  ^^^  months  after  date,  pay  to  me  or  my  order,  Uw 

dressed  to  any   gum  of  thirty  pounds,  two  shillings. 

person,  and  the  rrrn'       a    a 

Sefendant  WiUtam  Sustanance. 

afterwards  ac-    Payable  at  No.  1,  Wilmot  Street^ 

ffi  ^iwhm        *^PP^^  *®  ^^'^'^^  Bethnal  Green,  London. 

need  not  have 

been  directed  to,  or  described  the  defendant  by  name ;  and  that  by  such 

acceptance  be  adopted  the  place  of  payment. 


Gray 

V. 
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The  w<Nrdi  "  accepted,  Ciar/i»  Milner^*'  were  writUa  I819. 

across  the  body  of  the  bill,  and  it  was  indorsed  by  Su9^ 
tanance  to  the  plaintiff 

The  declaration  contained  two  counts  on  the  IhU:  Milkjciu 
The  £r8t  of  which  stated,  that  Suaanance^  on  the  20th 
of  M&jy  1818,  according  to  the  usage  and  custom 
of  merchants,  made  his  certain  Ixll  of  exchange^  by 
which  said  bill  he  requested  the  defendant,  two  months 
after  date  thereof,  to  pay  to  him  (Sus^anancejj  or 
order,  the  sum  of  £S0 :  2s^  and  made  the  same  pay- 
able at  No.  1,  Wilmot  Street^  opposite  the  Lamb^  Beth^ 
nal  Greetif  London^  and  that  the  defendant  then  and 
th^e  accepted  the  same,  and  that  SuUanance  indorsed 
it  to  the  plaintiff;  that  afterwards,  when  the  bill  be* 
came  doe  and  payable  according  to  the  tenor  and  effect 
thereof,  to  wit  on  the  2Sd  otjult/f  1813,  at  No.  1,  JViU 
mot  Street  J  <^posite  the  Lambj  Bethnal  Greeth  Lan^ 
don,  the  bill  was  duly  shewn  ibr  payment  thereof  and 
payment  <^  the  same  was  then  and  there  duly  demanded; 
but  that  neither  the  defendant,  nor  any  other  person  on 
his  behalf  did,  or  would  at  the  time  when  the  bill  was  so 
presented,  or  at  any  time  afterwards,  pay  the  said  sum 
of  mon^  therein  specified,  but  neglected  and  refused  so 
to  do :  By  means  whereof  the  defendant  became  liable 
and  promised  to  pay. — The  second  count  stated,  that 
Sustammce  made  his  certain  other  bill,  by  which  he  re- 
quested the  defendant  two  months  after  date,  to  pay  to 
him  or  order  £S0 :  2s.,  and  that  the  defendant  accepted 
the  same,  and  that  Sustanance  indorsed  it  to  the  plaintiff: 
By  means  whereof  the  defendant  became  liable  to  pay 
to  the  plaintiff  the  sum  of  money  in  that  bill  spedfied» 
^jid  that  being  so  liable,  he  promised  to  pay:  The 
latter  count  was  amended,  by  stating,  that  the  drawer 
Hiade  bis  bill,  by  which  he  required  two  months  after  the 
4i^e  thereof  tbe.payment  to  himself  or  order  cxftbe  sum 
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•J  8 19.  '^  j6S0:9s.j  omitting  the  name  of  the  defeKUmt.     To 

^T^  these  were  added  counts  for  goods  bargained  and  sold  to 

17.  the  defendant  and  delivered  to  Sustanancej  and  all  the 

MiLNER.       money  counts.  Tlie  defendant  pleaded  the  general  issue- 

At  the  trial  of  the  cause^  before  Lord  Chief  Justice 
Dallas^  at  Westminster^  at  the  sittings  after  the  lastterm, 
on  the  production  of  the  bill  it  did  not  appear  to  be  ad- 
dressed to  any  cme,  but  that  the  defendant  had  aec^ted 
it  in  the  usual  form,  and  it  was  proved,  diat  on  being  b^ 
piled  to  for  pajrment,  he  admitted  the  acceptance,  and 
said,  that  if  the  plaintiff  had  called  himself,  he  would 
have  paid  it  It  was  further  proved,  that  the  place  al 
which  the  bill  was  made  payable,  was  the  residence  of 
the  drawer,  and  not  of  the  defendant,  who  accepted  it  at 
another  place; — ^when  it  was  objected  for  the  latter,  that 
"die  plaintiff  was  not  entitled  to  recover  on  two  grounds: 
;firsty  that  the  instrument  produced  was  not  a  bill  of  ex« 
change  according  to  the  custom  of  merchants,  as  it  was 
not  directed  to  any  person,  and  as  the  place  at  which  it  wsa 
made  payable  was  proved  to  have  been  the  residence  of 
the  drawer;  secondly^  that  if  it  were  a  bill  of  exchange, 
neither  of  the  first  or  second  counts  could  be  supported,*  as 
the  first  stated  that  the  drawer  made  his  bill,  by  which  said 
bill  he  requested  the  defendant  to  pay,  which  was  con- 
trary to  the  instrument  produced,  as  the  defendant  was 
not  named  in  it. — That  the  second  count,  as  amended, 
did  not  state  that  the  defendant  was  the  person  drawn 
on ;  or  that  at  all  events,  it  was  at  variance  with  the  bill, 
as  it  was  made  payable  at  a  particular  place  of  which  no* 
notice  was  taken  in  that  count;  but  it  merely  stated  a 
general  acceptance  by  the  defendant  The  jury,  however, 
found  a  verdict  for  the  plaintiff,  but  his  Lordship  reserved 
the  objections  taken  for  the  opinion  of  the  C!oart 

Mr.  Serjt  Copley^  on  a  former  day  in  this  term,  had 
accordingly  obtained  a  rule  itf^iVthat  this  verdict  miglit 
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be  set  aside  and  a  nonsuit  entered;  and  in  sapport  of  1819. 
the  necessity  of  ayerring  a  presentment  at  the  plaee  Gra* 
where  the  hill  was  made  payable  in  the  second  count,  he  t* 

relied  on  the  cases  of  Gantmon  y.  SchmoU  (a),  CaUaghan  Milnm. 
T.  J^eti  (ft),^and  Sanderson  v.  Bavoes  (c).  He  observed, 
thsrt  this  was  the  second  action  which  had  been  brou^t 
upon  this  instrument  by  the  plaintiff  against  the  de- 
fendant; and  on  the  first,  which  was  tried  in  the  Court- 
ctlSn^s  Bench  J  the  declaration  stated,  that  the  drawet 
made  his  bill,  and  thereby  required  the  defendant  to  pay, 
and  the  plaintiff  was  nonsuited,  as  the  Court  held,  the 
instrument  did  not  support  the  declaration. 

Mr.  Seijt.  Vaughan  subsequently  shewed  cause,  and 
observed  as  to  the  filrst  objection,  namely,  the  want  of 
a  direction  to  the  drawee,  that  it  was  cured  by  the  de- 
fendant's acceptance;  for  that  as  soon  as  he  had  at- 
tached his  name  to  the  bill,  it  became  a  perfect  instru-: 
ment,  and  that  by  accepting  it,  he  admitted  it  to.  be 
addressed  to  himself  That  in  Skuttleworth  \.  Sie^- 
phens  {d)i  it  was  decided,  that  an  instrument  in  the 
common  form  of  a  bill  of  exchange,  except  that  the 
word  '^af  was  substituted  for  ^Uo,"  might  be  declared 
on  as  a  bill  of  exchange,  or  as  a  promissory  note,  at 
the  option  of  the  holder;  that  in  Allan  v.  Mawson  (e), 
it  wa»  determined,  that  an  instrument  which  appeared 
on  common  observation  to  be  a  bill  of  exchange,  might 
be  treated  as  such,  although  words  were  introduced  into* 
it  for  the  purpose  of  deception,  which  might  make  it  a 
promissory  note.  Here,  the  defendant  has,  by  his  a<x 
ceptance,  not  only  recognised,  but  adopted  the  place  at- 
wliich  the  bill  is  to  be  paid ;  and  although  it  was  not  ad« 


(a)  I  Marsh.  80. — ^{b)  3  Taunt.  3g7. (c)  14  East^ 

50Q.         {dy  I  Camp.  407.— -(e)  4  Camp.  l\5. 
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Tuesday,  Doe  on  the  several  demises  of  Spe\'cek  and  others  • 

Feb.  9.  p.  Reid  and  others. 

*  • 

A  consent  rule    Mr.  Serjt.  Blosset  having,  on  a  former  day,  obtained  ar 

in  ejectment      consent  rale  for  admittinfir  the  landlords  to  be  joined  and 

for  admitting  ,     ,  ^     ,  .  ,     ,  .  . 

the  landlord  to   made  defendants,  with  the  tenant  in  possession 

defend,  need  j^r,  Serjt  Lens  now  took  a  preliminary  objection  U> 

christian  and      ^®  ^^'^'  which  was  entitled  Doe  on  the  several  demises  of 
surname  of  the   Spencer  and  others  v.  Roe.  This,  he  said,  was  insufficient,- 

^^P^  PI  ^^       as  the  christian  and  surnames  of  each  of  the  parties  to  the^ 
plaintiii.  ^ 

rule  should  have  been  set  out  at  length.     But^ 

Per  Curiam. — John  Doe  is  not  a  nominal  but  a  real 
plaintiff,  and  it  is  not  necessary  to  particularise  the  names 
of  the  lessors,  for  he  may  proceed  to  judgment  in  his  own 
name;  and  this  rule,  therefore,  is  properly  entitled. 

This  being  the  only  informality  complained  of^ 

Rule  absolute. 


Thursday,  Clabk  and  another  v,  CAtvEur. 

Feb.  11. 

An  action  of      This  Was  an  action  of  trespass.    The  first  count  of  th 


trespass, ^tt«re    declaration  stated,  that  the  defendant  with  force  an 
clausum /regit,  '  ^  ^ 

is  maintainable  arms,  &c.  broke  and  entered  into  the  several  closes  or 
by  a  tenant 

from  year  to  year^  who  had  become  bankrupt  after  the  committing  the  tret- 
pass,  and  before  the  commencement  of  the  suit ;  and  the  right  of  such  acttoo 
does  not  pass  to  the  assignees  by  the  assignment,  unless  they  interfere ;  as 
the  bankrupt  may  sue  as  a  trustee  for,  and  has  a  good  title  against  all  per- 
sons but,  them. 

Trees  growing  in  a  nurseryman's  ground,  who  was  a  yearly  tenant  to  the 
plaintiff,  and  removable  by  such  tenant  from  time  to  time,  are  act  distrain* 
able  for  rent,  under  the  1 1  Geo.  3.  c.  19.  s.  a. 
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the  plaintifis  (enumerating  and  describing  them),  and  with  J  8 1 9- 

spades,  shovels,  and  pickaxes,  tore  up,  dug  up,  subverted,         Clark 
damaged  and  spoiled  the  earth  and  soil  of  the  plaintiffs ;  v. 

and  also  dug  up,  uprooted,  cut  down,  prostrated,  and  de-     Calvert, 
stroyed  divers  trees  and  plants  there  growing,  and  took 
and  carried  away  the  same,  and  converted  and  disposed 
thereof  to  his  own  use.    The  second  count  was  for  seizing 
and  carrying  away  the  trees  and  plants  — The  defendant 
pleaded,  J^rstj  that  the  plaintiffs,  on  the  1st  of  March , 
18179  and  from  thence  until  the  suing  out  a  commission 
ofbankrupt,  were  nurserymen,  dealers  and  chapmen,  and 
that  so  using  and  exercising  trade,  they  on  that  day  were 
mdebted  to  George  Blair  and  William  Plimpton^  in  the 
sum  of  j£^100,  for  a  debt  due  from  the  plaintiffs  to  them : 
and  that  they  were  also  indebted  to  divers  other  persons ; 
and  that  being  so  indebted  they  became  bankrupts ;  and 
that  on  the  llth  of  March  a  commission  issued  upon 
the  petition  of  Blair  and  Plimpton :  By  virtue  of  which 
commission  the  plaintiffs  were,   on  the  8th  of  April, 
fi>und  bankrupts,  and  that  three  of  tlie  commissioners 
^ho  so  found  the  plaintiffi  to  be  bankrupts,  afterwards, 
^^d  after  the  committing  the  said  supposed  trespasses  in 
^e  said  declaration  mentioned,  and  before  the  commence 
°*«nt  of  this  suit,  to  wit, -on  the  22d  of  April,  1817,  by 
^  certain  indenture  made  between  the  said  commissioners 
of  the  one  part,  and  George  Blair  and  James  Gray  of 
^^  other  part,  the  conmiissioners  did,  for  the  considera- 
tious    therein  mentioned,  order,  bargain,  sell,  dispose, 
8*^gn,  and  set  over  unto  Blair  and  Gray,  then  duly 
<^PP(>inted  assignees  of  the  estate  and  effects  of  the  plain- 
ts all  and  singular  the  goods,  chattels,  effects,  debts, 
8^  sdl  other  the  personal  estate  whatsoever  that  the 
plaintiffi  were  possessed  of  or  entitled  to,  at  the  time 
they  so  became  bankrupts,  or  at  any  time  since ;  and  all 
the  estate,  rights  title,  interest,  property,  claim  and  de- 
tOL.  in.  ^  H 
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mand  whatsoever  of  the  plaintifis,  of  or  in  the  premisesy 
or  any  part  thereof:  To  have  and  to  hold  the  same  in 
trust  for  the  benefit  of  the  creditors  of  the  plaintiff: — ^And 
the  defendant  further  said,  that  the  closes  in  the  declara- 
tion mentioned,  were,  at  the  said  time,  when,  &c«,  and  at 
the  time  of  the  bankruptcy,  and  since,  held  by  the  plain- 
tiffi  for  a  term  of  years  [and  that  the  commissionersy  as 
aforesaid,  in  further  execution  of  the  commission,  by  a 
certain  other  indenture,  after  the  committing  the  sup- 
fSbsed  trespasses  in  the  declaration  mentioned,  to  wit^  on 
the  22d  of  Aprils  made  between  the  commissioners,  aa 
aforesaid,  of  the  one  part,  and  Blair  and  Grajfy  assignees 
as  aforesaid,  of  the  other  part,  did,  for  the  consideratioiis 
therein  mentioned,  grant,  bargain,  sell,  assign,  and  aet 
over  unto  Blair  and  Grayj  as  such  assignees,  all  and 
singular  the  freehold  and  copyhold  messuages,  land^ 
taiements,  and  hereditaments,  wherein  the  plaintifia  at 
the  time  they  became  bankrupts,  or  at  any  time  since^ 
had  any  estate,  right,  title,  or  interest,  in  possession,  re^ 
mainder,  reversion,  or  expectancy,  or  otherwise,  and  all 
claim  and  demand  of  the  plaintifis  in  and  to  the  same 
premises :  To  hold  the  same  to  the  use  oi  Blair  and  Grt^ 
upon  trust  for  the  plaintiffs'  creditors.  And  the  de^ 
fendant  further  said,  that  the  last-mentioned  indentnrtt 
was  duly  enrolled  before  the  commencement  of  this 
suit} :  And  so  the  defendant  said,  that  the  ri^ts  of  action 
in  the  declaration  mentioned,  were,  by  means  of  the  pre- 
mises, duly  assigned  to  Blair  and  Gray^  as  assignees  as 
aforesaid;  and  this,  &c.;  wherefore,  &c. ;  if,  &c  &u 
ctrndfyj  as  to  the  taking  and  carrying  away  the  trees 
and  plants  in  the  fir$t  count,  and  the  trees  and  plants 
in  the  last  count  of  the  declaration  menticmed,  the  de- 
fendant pleaded  a  plea  similar  to  the  first,  omitting  tlie 
part  between  brackets,  as  above,  and  concluded  thus: 
And  so  the  defendant  said  that  the  rights  of  action  in 
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the  dedantion  mentioned,  as  to  the  premises  in  the  in- 
trodoctory  part  of  that  plea  mentioned,  were,  by  means 
of  the  premises,  duly  assigned  to  Elair  and  Gray. 

TTtirdfyj  as  to  the  breaking  and  entering  the  closes  in 
the  first  and  last  counts  mentioned,  and  digging  up  and 
carrying  away  the  trees  and  plants  therein  also  men* 
tioned,  that  he,  the  defendant,  was,  and  still  is,  seised  of 
and  in  the  said  closes,  in  which,  &c  in  his  demesne,  as 
of  fee,  and  being  so  seised,  th'at  afterwards  and  before  the 
said  time  when,  &c.,  to  wit,  on  the  25th  of  March,  18Idi 
he,  th6  defendant,  demised  the  said  closes  in  which,  &c. 
unto  the  plainti£Bs :  To  have  and  to  hold  the  same  to  the 
plaintifi,  as  tenants  thereof,  to  the  defendant  from  year 
to  yeastf  so  long  as  they  should  respectively  please ;  (the 
said  dose  called  the  nursery-ground,  to  be  holden  as  and 
fiMT  nursery-ground,  with  the  power  and  liberty  of  plant- 
ing and  raising  thereon,  and  removing  from  time  to 
tune^  and  taking  away  such  trees  and  plants  as  might, 
at  any  time^  during  the  said  demise,  be  planted  or  raised 
on  the  said  nursery-ground  in  the  way  of  their  trade 
and  buiiiiess  as  nurserymen,  intended  to  be  carried  on 
in  the  siud  demised  premises) :  Yielding  and  paying  to 
the  defendant  the  yearly  rent  of  £70,  payable  half-yearly : 
By  virtue  of  which  demise  the  plaintifis  entered  into  the 
premises  in  which,  &c.,  and  were  possessed  thereof, 
fimn  thrice,  until,  and  at  the  said  time  when,  &c. :  That 
the  plaintifi  being  so  possessed,  <£70  of  the  rent  afore- 
said, due  and  payable  to  the  defendant  for  one  year, 
ending  on  the  2d  of  Tehruary,  1817,  was  then,  and  at 
the  said  times  when,  &c.,  in  arrear  and  unpaid  to  the 
defendant;  for  which  cause  he,  at  the  said  several  times 
when,  &C.  entered  into  the  said  several  closes,  in  which, 
fte.,  in  order  to  distrain,  and  did  distrain  for  the  rent  so 
due  and  in  arrear  to  him,  as  aforesaid,  and  then  and 
diere,  for  diat.  purpose,  sdzed  and  carried  away  the 
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trees  and  plants  in  the  first,  and  the  trees  and  plants 
in  tikfi  last  count  of  the  declaration  above-mentioned, 
then  being  in  the  said  close  in  which,  &c.,  called  the 
nursery-ground,  for  and  in  the  name  of  a  distress  for 
the  rent  so  due  and  in  arrear  to  him,  as  aforesaid,  and 
carried  away  the  same:  And  the  defendant  sftid  that 
the  said  trees  and  plants  were  planted  and  raised  by 
the  plaintiffs  after  the  demise  to  them,  and  were  such  as 
they  might  have  removed  by  virtue  of  the  power  and 
authority  to  them  given  as  aforesaid,  and  were  at  the 
said  time  when,  &c.  fit  to  be  taken  out  of  the  ground, 
and  removed,  carried  away,  and  sold  in  the  course  of  their 
said  trade  and  business :  And  the  defendant  further  said, 
that  after  due  notice  of  distress  given  to  the  plaintiffi  in 
this  behalf  according  to  the  form  of  the  statute  in  that 
case  made  and  provided,  and  after  five  days  had  elapsed 
after  such  notice,  and  the  said  rent  still  remaining  un- 
paid, the  defendant,  for  the  purpose  of  carrying  away 
the  same,  as  and  for  such  a  disti*ess,  necessarily  dug  up 
and  uprooted  the  trees  and  plants  in  the  first  count  of 
the  declaration  mentioned ;  and,  in  so  doing,  necessarily 
and  unavoidably,  with  spades,  shovels,  and  pickraxes,  tore 
up,  dug  up,  subverted,  damaged,  and  spoiled  the  earth 
and  soil  in  the  said  closes,  doing  no  unnecessary  damage 
on  the  occasion  aforesaid ;  and  also  removed  the  trees 
and  plants  in  the  last  count  mentioned,  as  and  for  such 
distress,  as  was  lawful  for  him  to  do,  for  the  cause  afore- 
said, which  were  the  same  several  trespasses  in  the  intro* 
ductory  part  of  that  plea  mentioned,  whereof  the  plaintiffi 
have  above  complained  against  him. — The  fourth  plea 
was  nearly  similar  to  the  third,  except  that  the  defendant 
stated,  that  the  plaintiffs,  during  the  continuance  of 
demise,  and  before  and  at  the  s^  times  when,  &c. 
and  enjoyed  a  part  of  the  said  closes,  in  which,  &c. 
demised  as  a  nursery-gi'ound  in  the  way  of  their 
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and  business,  as  nurseiymen,  carried  on  therein,  and  18 19. 

planted  and  raised  trees  and  plants  there  for  sale,  in  the        n^^ 
course  of  their  said  trade  and  business,  and  from  time  t^. 

to  time,  dug  up,  carried  away,  and  sold  the  said  trees  Calvert, 
and  plants,  in  the  way  of  their  trade  and  business  as 
nurserymen,  and  thereby  made  prc^t  of  the  said  part  of 
the  said  thereby  demised  closes,  so  used,  in  lieu,  and  in- 
stead of  sowing  and  raising  thereon  corn,  and  other  pro- 
duce of  that  nature.  To  all  those  pleas  there  was  a 
general  demurrer  and  joinder. 

The  questions  raised  by  the  demurrer  to  the  two  first 
pdeas  were,  whether  this  action  could  be  supported  by 
the  plaintifis  for  breaking  and  entering  their  lands,  and 
seizing  and  taking  away  their  trees,  they  having  become 
bankrupts  after  the  committing  the  trespasses,  and  before 
the  comrooicement  of  the  action  ?  or,  whether  it  should 
not  have  been  brought  by  their  assignees,  on  the  ground, 
that  the  right  of  action  passed  to  them  by  the  assign- 
ment ?  And  as  to  the  third  and  fourth  pleas,  whether 
tiees  planted  and  growing  in  a  nurseryman's  ground  were 
distrainaUe  for  rent,  under  the  11  Geo.  2«  c.  19.  s.  8.? 

The  case  came  on  for  argument,  in  the  last  Trinity 
term,  when 

Mr.  Serjt  Hullock,  for  the  plaintiffs,  contended,  that 
Ais  being  an  action  of  trespass,  quare  claustim  Jregity 
could  only  be  maintained  by  the  plaintiffs,  who  had  the 
actual  possession  of  the  premises ;  and  that  their  assignees, 
therefore,  could  not  sustain  such  action  during  the  occu- 
pation by  the  bankrupts.  Legal  possession  is  not  sufficient. 
If  the  defendant  had  pleaded  not  guilty,  the  assignees 
could  not  have  maintained  this  action.     Although  the 
plainiifS'  interest  was  merely  for  a  term  of  years,  which 
°"ght  pass  as  a  chattel  interest  to  the  assignees,  still  the 
present  suit  could  not  be  sustainable  by  them.     It  is 
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quite  impossible  that  they  could  have  recovered  damages 
in  any  shape,  commensurate  with  the  injury  as  stated  in 
the  declaration  in  this  case.  It  is  immaterial  to  consider 
whether  the  last  count*  be  good ;  for  the  only  question  is, 
whether  the  plaintiffs  are  entitled  to  recover  for  the 
whole  of  the  trespass  that  has  been  committed.  They 
might  have  brought  trover ;  but  still  they  could  not  have 
recovered  damages  to  the  full  extent  of  the  injury  here 
complained  of.  The  assignees  had  neither  the  occupa- 
tion nor  possession  of  the  premises,  at  the  time  the  tres- 
pass was  committed.  If  the  plaintiffs'  interest  had  been 
assigned,  still  the  right  of  action  vested  in  them,  and  they 
might  have  maintained  trespass,  or  trover,  against  all  the 
world  but  their  assignees.  Unless  the  latter  had  inter* 
fered,  the  Court  cannot  interpose  on  behalf  of  a  stranger. 
In  H'ebb  v.  Ward{a\  where  an  lapplication  was  made 
for  the  plaintiff*,  who  was  an  uncertificated  bankrupt, 
and  had  brought  an  action  of  trover  for  goods,  to  give 
security  for  costs,  Lord  Kenyon  said,  *^  It  cannot  be  laid 
down  as  a  general  rule,  that  an  uncertificated  bankrupt 
must,  in  all  cases,  give  security  for  costs,  where  an  action 
is  brought  by  him;  that  would  be  going  much  too  far: 
each  case  must  depend  on  its  own  circumstances.  But 
it  is  &ir  to  say,  that  if  the  action  be  really  brought  fer 
the  benefit  of  the  assignees,  they  should  be  responsible 
for  the  costs.  But  what  weighs  with  me  to  grant  the 
present  application,  is,  that  this  action  must  be  brought 
for  the  benefit  of  the  assignees ;  for  an  uncertificated 
bankrupt  cannot  have  any  property  of  his  Own."«— Het^ 
until  the  assignees  had  interposed,  the  plaintiffi  liad  a 
right  to  maintain  this  action ;  for  they  might  be  conn- 
dered  to  trustees  for  others  beneficially  interested,  and 
having  good  title  Against  all  persons  but  the  assignees: 


6j. 


(a)  7  Term  Rep.  296.   But  see  contra,  AnanymouSf  2  Tauni. 
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Zaroche  v.  Wakeman  (a).  [Lord  Chief  Justice  Dallas.^ 
Is  there-any  case  where  an  action  of  trover  has  been  com- 
menced by  the  bankrupt  before  his  bankruptcy?]  The 
right  of  the  assignees  to  the  bankrupt's  personal  pro- 
perty accrues  between  the  commission  and  assignment ; 
and  the  assignment  vests  the  whole  of  such  property  in 
them,  whether  it  be  in  the  hands  of  the  bankrupt  at 
the  time  of  the  bankruptcy,  or  whether  it  come  to  his 
possession  afterwards.  Unless,  therefore,  it  be  stated  on 
the  record  that  the  assignees  have  interfered,  the  cases 
of  Webb  V.  Wardj  and  LMVOche  v.  Wakeman^  are  pre- 
cisely in  point: — and  where  no  claim  is  made  by  the 
assignees,  the  bankrupt  may  maintain  trover  for  goods 
acquired  by  him  after  his  bankruptcy  against  all  the 
world  but  them:  Webb  v.  Foxifi).  The  principle  in 
that  case  is  applicable  to  the  present:  the  question 
raised  by  the  record  there,  is  precisely  similar  to  this; 
and  it  was  there  admitted,   that  the  bankrupt  might 

•  

iPftinfain  either  trespass  or  trover.  And  Lord  Kenyan 
said  (c),  '^  That  if  the  plaintiff  had  brought  an  action  <^ 
ttespem  instead  of  trover,  bis  possession  would  have 
entitled  him  to  recover  against  a  wrong  doer;  and  the 
form  of  the  action  cannot  alter  the  law." — In  Famler  v. 
Dawn  {d)j  the  debt  accrued  subsequent  to  the  bank- . 
ruptcy,  and  Lord  Chief  Justice  Eyre  there  said,  "  What 
shall  be  dme  between  the  bankrupt  and  the  assignees, 
or  creditors,  is  one  thing,  and  what  between  him  and  a 
stranger,  is  another.  This  narrow  ground,  that  the 
bankrupt  has  a  right  against  every  body  but  the  as- 
signees, which  is  maintained  by  authorities,  is  sufficient 
to  support  the  verdict  It  is  not  true,  that  in  cases  of 
property  the  party  must  once  have  had  posses- 
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(a)  PtakesNi.  Pri.  Cases,  140. (6)  7  Term  Rep.  391 

—(c)  Id.  397 (d)  1  Bos.  *  Pul.  44. 
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fiion,  in  order  to  maintain  trover;  for  a  factor,  to  whom 
goods  have  been  consigned,  and  who  has  never  received 
them,  may  maintain  such  action.     But  this  is  not  a  case 
of  special  property;  it  is  a  stronger  case:   it  is  entire 
property,  though  defeasible;   or,  to  speak  more   cor- 
rectly, liable  to  be  divested.     It  is  not  competent  to  a 
third  person  to  dispute  the  bankrupt's  title  to  recover ; 
who,  supposing  his  creditors  had  no  claim  upon  him, 
would  be  entitled  to  his  action,  because,  whether  they 
have  such  claims  or  not,  is  nothing  to  the  stranger." 
And  Mr.  Justice  Rooke  said,  <^  If  a  stranger  is  under 
any  difficulty  about  defending  himself  against  the  as^ 
signees  in  a  subsequent  action,  he  has  only  to  give  them 
notice  of  the  first,  and  inquire  whether  they  chooee  to 
defend  it,  and  thereby  he  would  be  secured."   The  prin- 
ciples laid  down  in  all  tliose  cases  were  affirmed  in  that 
of  Cumming  v.  Roebuck  (a),  where  Lord  Chief  Justice 
Gibbs  held,  that  unless  the  assignees  interposed,  the  bank- 
rupt might  maintain  tlie  action,  and  sue  as  their  trustee. 
At  all  events,  if  it  were  competent  to  the  assignees  to 
have  brought  this  action  in  their  own  names,  the  pleas 
of  the  defendant  are  not  well  pleaded ;  for,  if  either  of 
th^  counts  of  this  declaration  can  be  supported,  the  pleas 
are  bad;  as  they  cannot  be  good  in  part  and  bad  in 
part.     It  does  not  appear  in  either  of  them  that  the 
assignees  had  interposed;  they  might,  therefor^  either 
have  renounced  or  taken  the  property :  it  should  have 
been  stated,  that  they  had  tidcen  to,  and  daimed,  the 
bankrupt's  property.     In  Kitchen  v.  Bartsch  (i),  the  de- 
fendant pleaded,  that  the  promises  in  the  declaration 
mentioned  were  first  made,  and  accrued  to  the  plaintiff, 
when  he  was  adjudged  a  bankrupt ;  and  that,  after  the 
making  of  the  promises,  the  assignees  required  the  de- 


(a)  1  Holt,  Ni,  Pri.  Cases,  \J2 (6)  7  East^5^. 
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fendant  to  pay  to  them  the  tteyeral  sams  supposed  to  be 
due  from  the  defendant  to  the  plaindfT,  by  reason  of 
which  premises  the  assignees  were  entitled  to  the  several 
sums  in  the  declaration  mentioned.  The  replication 
stated,  that  the  promises  accrued  to  the  plaintiff  after 
he  became  a  bankrupt,  and  that  the  defendant  treated 
with  him  as  a  person  capable  of  receiving  credit  in 
those  bdialves ;  and  Lord  EUenboraugk  there  held,  that 
^^  the  uniform  tenor  of  the  previous  decisions  had  been, 
that  the  general  assignment  of  personal  property  by  the 
comaiifiaoners,  in  the  first  instance,  passes  all  the  future 
acquired,  as  well  as  present  personal  property  of  the 
bankrupt"  And  Mr.  Justice  hawrence  said,  <<  That  in 
all  the  modem  cases,  where  the  action  brought  by  the 
bankrupt  against  third  persons  had  been  sustained,  it 
had  been  distinctly  stated,  that  the  bankrupt  could  only 
recover  where  the  assignees  did  not  interfere ;"  and  he 
took  the  distinction  in  that  case,  that  it  was  expressly 
stated  on  the  record,  that  they  had  interfered,  and  ror 
quired  the  defendant  to  pay  the  debt  to  them.  On  these 
grounds,  therefore,  the  fdaintiffis  are  entitled  to  recover. 


iBJg. 


Clark 
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I^r.  Serjt.  Copley  in  support  of  the  pleas.— Mr.  Justice 
Z>  Blanc,  in  the  case  of  Kitchen  v.  Bartscky  observed, 
<<  That  all  the  Courts  had  said  in  any  case,  was,  that 
where  the  assignees  did  not  interfere,  one  who  has  con- 
tracted with  the  bankrupt  ajier  his  bankruptcy^  shall  not 
protect  himself  on  their  account  gainst  the  claim  of  the 
bankrupt"  In  all  the  cases  that  have  been  relied  on  for 
the  plaintiffs,  the  rule  has  beeo  confined  to  property  ac- 
quired subsequently  to  the  bankruptcy ;  and  there  is  not 
a  single  dictum  to  be  found  in  either  of  those  cases  appli- 
cable to  property  previously  obtained ;  the  general  rule 
is,  that  all  rights  of  action  pass  to  the  assignees,  except 
those  on  personal  wrongs,  and  that  all  the  bankrupt's  pro- 
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Fox ;  and  as  no  case  has  been  decided  as  to  a  question 
where  property  has  been  acquired  previous  to  the  bank- 
ruptcy, the  defendant  is  entitled  to  judgment 

Mr.  Seijt.  HuUock,  in  reply. — As  to  the  property 
acquired  before  the  bankruptcy,  the  assignees  had  the 
same  rights  after  it,  as  they  had  at  the  time  when  it  took 
place;  and  although  there  is  no  case  where  the  property 
has  been  in  the  hands  of  the  bankrupt  before  the  bank- 
ruptcy, still,  the  principles  relative  to  property  after  ac- 
quired are  equaUy  applicable.  In  the  case  of  Webb  v.  JFhr, 
the  plaintiff  might  have  demurred,  and  need  not  have  set 
out  the  fact  in  his  replication ;  for,  until  it  appear  on  the 
fiEu:e  of  the  record  that  the  assignees  have  interposed,  it 
t»nnot  be  inferred  that  they  have  so  done.  This  being 
an  action  of  trespass,  qtiare  clausum  Jregity  the  contract 
under  which  the  bankrupt  held  could  not  be  stated  in 
the  declaration  by  way  of  inducement;  for  the  interest 
of  the  assignees  can  only  be  a  mere  interesse  termini. 
Besides,  this  action  could  not  be  maintainable  by  the 
assignees,  till  they  had  actually  taken  possession;  for  the 
bankrupts  were  in  occupation  as  tenants  under  the  lease : 
neither  could  the  assignees  have  maintained  an  action  of 
trover,  unless  they  had  shewn  that  they  were  in  posses* 
sion  of  the  property  in  question.  It  is  quite  clear  that 
trover  is  not  maintainable  for  cutting  down,  and,  at  the 
same  time,  taking  away  a  tree ;  for  it  is  one  continuous 
act:  the  plaintiffs  are,  therefore,  entitled  to  recover; 
First,  because  the  defendant,  in  his  pleas,  has  not  allied 
the  interposition  of  the  assignees;  and,  as  he  is  a  tort 
feasor,  he  has  no  right  to  take  advantage  by  whom  the 
action  should  have  been  brought.  Secondly,  that  the 
assignees  could  not  maintain  this  action  for  taking  away 
the  plants,  as  they  were  merely  to  be  considered  interesse 
termini  J  and  as  the  trespass  for  breaking  the  closes  con- 
stituted the  primary  cause  of  the  action,  it  could  not 
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be  severed  from  the  conversion,  and  the  pleas,  there- 
for^ are  no  answer  to  the  action. 

Cur.  adv.  xjuU. 

The  case  stood  over  until  this  day,  when  Lord  Chief 
Justice  Dallas  delivered  the  following  judgment : 

This  was  an  action  of  trespass,  quare  clausum  Jregit. 
The  first  count  of  the  declaration  was  for  subverting  the 
plaintiff's  soil,  and  digging  up  certain  trees  and  plants : 
The  second  count  was,  for  seizing  and  taking  trees,  &e. 
The  first  plea  set  out  all  the  proceedings  of  a  commission 
of  bankruptcy  against  the  two  plaintifis,  and  the  usual 
assignment  under  it  by  the  commissioners,  to  George 
Blair  and  James  Grayy  to  be  assignees  of  the  estate  and 
effects  of  the  plaintiffi;  and  then  set  out  a  b9rgain  and 
sale  firom  the  commissioners  to  Blair  and  Grat/j  of  all 
the  freehold  and  copyhold  messuages  of  the  bankrupts ; 
and  stated  that  thb  deed  was  enrolled.  And  so  the 
defigndant  concluded,  that  all  the  ri^ts  of  action  in  the 
declaration  mentioned  were,  by  the  means  aforesaid, 
duly  assigned  to  the  said  George  Blair  and  James  Gray^ 
The  second  plea  was  the  same  as  the  first,  setting  out  the 
bankruptcy  and  assignment,  and  bargain  and  sale^  and 
then  concluded  thus :  And  the  defendant  said,  that  the 
said  closes  in  the  declaration  mentioned,  were  at  the 
said  time  when,  &c.  and  at  the  time  of  the  bankruptcy, 
and  since,  held  by  the  plaindfis  for  a  term  of  year»^; 
and  so  the  defendant  said  that  the  rights  of  action  in  the 
said  declaration  mentioned  were,  by  means  of  the  pre- 
mises, assigned  to  George  Blair  and  James  Gray.  Third 
plea:  That  as  to  the  first  and  second  counts,  the  de- 
fendant was  seised  in  fee ;  and  that  on  the  25th  of  March, 
1818,  he  demised  to  the  plaintifis  to  hold  from  year  to 
year,  and  in  the  nursery  ground  therein  mentioned,  to 
plant,  and  also  to  remove  trees,  in  the  way  of  their  trade. 
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Clark        These  cases,  therefore,  merely  decide,  that  all  the  property 
v.  of  the  bankrupt,  and  consequently  all  the  powers  to  turn 

Calvert.      ^^^  property  to  profit,  vests  in  the  assignees : — But  in  this 

case^  we  form  our  opinion  on  the  precise  nature  of  the 
action,  and  on  the  ground  that  the  assignees  had  not  in- 
terposed, as  in  those  cases.  This  is  an  action  of  trespass 
for  an  injury  done  to  the  soil,  and  which  no  one  can 
maintain,  but  he  who  is  in  the  actual  possession  of  it. 
It  may  be  extremely  doubtful,  whether  the  assignees,  in 
their  own  names,  could  in  any  form  of  action  recover  for 
the  whole  of  the  injury  sustained  in  this  case.  The  Court 
need  decide  nothing  as  to  the  question  whether  the  as- 
signees might  be  entitled  to  demand  from  the  bankrupt 
any  damages  he  might  recover  in  this  action.  It  seems 
clear,  that  as  against  all  the  world,  except  the  assignees, 
the  bankrupt  has  a  clear  right  of  action,  quare  clausum 
Jregit  For  if  this  were  not  held,  and  if  the  assignees 
allowed  him  to  remain  in  possession  of  premises  he 
before  occupied,  as  considering  them  a  kind  of  damnosa 
hcpreditas^  as  in  Tttmer  v.  Richardson  (a),  not  worth  their 
attention,  it  would  follow,  that  every  civil  outrage  might 
be  committed  upon  the  property  without  the  least  means 
of  redress.  The  assignees  here  have  not  interfered,  and 
therefore  no  other  person  has  a  right  to  do  so.  This 
subject  was  much  considered  in  Fowler  v.  Dotom  (&},  and 
though  there  be  a  difiPerence  in  one  fact,  the  general  doc- 
trine there  laid  down  applies  most  strongly  to  this  case. 
Lord  Chief  Justice  Eyre  there  said,  ^^  What  shall  be  done 
between  the  bankrupt  and  the  assignees  is  one  thing; 
and  what  between  him  and  a  stranger  is  another.  This 
narrow  ground,  that  the  bankrupt  has  a  right  against 
every  body  but  the  assignees,  which  is  maintained  ;by 
authorities,  is  suflScient  to  support  the  verdict''     In  an. 


[a)  7  East,  335 {h)  1  Bot.  and  PuL  44. 
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Other  fhoe  liis  Lefd^p  said,  ^^  It  is  not  competent  to  a         I819. 
third  perton  to  4i>p9te  tke  banknipt's  title  to  recover^        Clark 
who^  BBpposing  his  creditors  bad  no  claims  upon  him,  v, 

would  be  oititled  to  his  action,  because^  whether  they  Calvbbt, 
have  such  claims  or  not,  is  nothing  to  the  stranger."  Mr. 
Justice  BuUer  agreed,  and  quoted,  and  adopted  Lord 
Ke^yof^u  opinimi  in  La  Roche  v.  Wakeman^  who  said,  ^^  If 
the  assignees  take  any  step  to  disaffirm  tlie  title,  they  may 
do  ^;  but  if  they  do  not,  the  bankrupt  is  the  ostensible 
Qfrner. — It  is  not  competent  to  a  third  person  to  object." 
Mr.  Justice  Heaik  said,  <'  The  bankrupt  has  a  defeasible 
proper^,  wfaidi  none  but  his  assignees  can  defeat"  To 
the  fone  efieot  ii  the  case  of  JVebb  v.  Fox{a)j  where  k 
was  held,  that  a  bankrupt  has  a  right  to  maintain  an 
action  of  trover  for  goods  against  all  the  world  but  his 
assigeees;  and  Lord  Kenyan^  in  giving  his  opinion,  in 
that  case^  refied  on  Fatwler  v.  Dawn  above  quoted,  and 
said,  **  I  am  of  opinion  that  nobody  has  a  right  to  take 
this  property  from  the  bankrupt  but  those  who  regulariy 
claim  under  the  commission.  I  subscribe  to  the  opi- 
nion giv«i  fay  the  Court  of  Common  Pleas,  that  the 
bankrupt  has  a  right  to  these  goods  against  the  defend- 
ttits  who  are  wrong^doers.  If  the  plaintiff  had  brought 
an  action  of  trespass  instead  of  trover,  his  possession 
would  have  entitled  liim  to  recover  against  a  wrong-doer, 
and  the  form  of  the  action  cannot  alter  the  law.  Upon 
the  argument  for  the  defendant,  it  is  an  invitadon  to  att 
Ae  worid  to  soramble  for  the  bankrupt's  goods,  though 
the  assignees  do  not  choose  to  diq)ute  the  question j''' 
and  Mr.  Justice  Askhurst  emphatically  said,  ^<  I  take  the 
genecal  rale  to  be,  that  the  bankri^t  has  the  right 
0ga^i^  1^  jpersons  hut  the  assignees :  here  a  lawful  pos- 
iCesicHi  ts  in  him^  and  that  is  sufficient  against  wrong- 


(a)  7  T,  R.  391. 
VOL.  in.  I 
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Clark        JOkyom^  and  Webb  v.  -Far,  were  cases  of  property ; — ^be  it 

V.  so.     That  is  still  stronger,  for  if  the  Courtd  so  hold  in 

C  A  L  VERT,      ^j^g^  Qf  property,  dfortioriy  would  they  be  bound  to  hold 

so,  where  the  subject  matter  is  a  tort  really  so  called,  and 
where  the  action  is  possessory,  and  can  only  be  brought 
by  him  who  is  in  the  actual  possession  of  the  land,  the 
subject  of  the  inquiry. 

It  is  true  also,  that  in  both  these  actions,  the  subject 
was  property  acquired  (tfler  the  bankruptcy;  but  in  both, 
the  bankrupts  were  uncertificated,  and  it  requires  no 
argument  to  prove,  that  generally  speaking,  (though  sub- 
ject to  exception)  prc^rty  acquired  after  the  bankruptcy 
and  before  the  certificate,  is  the  property  of  the  creditor. 
This  was  fully  settled  in  Kitchen  v.  Bartsch  (a). 

The  general  doctrine  was  confirmed,  if  confirmation 
were  necessary,  by  Lord  Chief  Justice  Gihbs  in  Cumming 
V.  Roebuck  {b\  where  he  said,  <<  Unless  the  assignees  in- 
terpose, the  plaintiff  may  maintain  the  action ;  he  may 
sue  as  their  trustee." 

With  this  weight  of  authority  upon  the  general  point, 
namely,  that  the  assignees  have  not  interposed  their  dainis, 
if  any  they  had,  and  considering  the  nature  of  this 
action  against  a  wrong-doer  for  an  injury  to  the  actual 
possession  of  the  plaintiffs,  it  should  seem  that  this  action 
is  well  brought,  and  that  therefore  the  demurrer  to  the 
first  and  second  pleas  ought  to  be  allowed. 

The  second  point  is,  whether  growing  trees  in  a 
nursery  ground  are  distrainable  for  rent  under  1 1  deo,  3. 
r.  19, 5. 8. ;  that  point  was  argued  in  this  Court  in  TVinify 
term  last,  in  a  case  of  Clark  v.  Gasgarth  {c).  The  Court 
there  resolved,  that  such  trees  as  are  described  in  diis 
ease  were  not  distrainable,  and  there  has  heea  nothing 


{a)  7  East,  53.— (h)  i  Holt,  N.  P,  C.  172.— (c)  Ante,  vol.  2. 
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urged  to  induce  an  alteration  of  that  opinion.     Upon  18 19. 

both  the  points  of  this  demurrer,  therefore,  there  must  be  n^^^^ 

judgment  for  the  plaintiffs.  „. 

My  brother  BicAardson  having  been  counsel  in  this  Calvert. 
cause,  declines  giving  any  opinion. 

Judgment  for  the  plaintiff's. 


Idle  and  others,  v.  the  Royal  Exchange  Assurance        Friday, 

Company.  Feb.  12. 

This  was  an  action  of  covenant,  on  a  policy  of  insurance      Freight  is  in* 

dated  the  22d  oi  August,  1810,  effected  in  the  name  of  and^J^/o  of 

the  plaintiffs,  and  sealed  with  the  common  seal  of  the  timber  from 

defendants :  "  Lost  or  not  lost,  at  and  from  Quebec,  or  ^"^^^^^  ^V 

the  ship's  port  of  ladmg  in  the  river  &.  Lawrencef  to  her  sailed  from 

port  of  discharge  in  the  United  Kingdom,  warranted  to  Quebec,  and  on 

depart  on  or  before  the  15th  o{  November  then  next,  or  down^S^river 

to  depart  with  the  convoy  appointed  to  sail  on  that  day,  Si.  Latjorence 

being  ^^4500  on  freight  of  the  ship  Jjax  valued  at  that  •P">ng  a  leak, 

sum,  and  £2160  on  wood,  valued  at  £6 :  6s.  per  register  necessary  for 

ton,  loaden  on  board  the  said  ship,"     The  time  of  the  ^he  preserva- 

warranty  of  the  ship's  sailing  was  afterwards  duly  ex-  jj^^g  ^^  ^^ 

tended  by  an  indorsement  on  the  policy  to  the  21st  oiNo^  master  and 

vember,  1810.     The  plaintiffs  and  ten  other  owners  were  ?^^^  *^  '"" 

^  her  on  shore. 

She  took  the  ground  on  the  outside  of  a  reef  of  rocks,  and  was  there  fixed 
and  exposed  to  the  full  force  of  the  stream,  and  in  the  way  of  the  drift  ice, 
then  forming  and  floating  down  the  river.  One  of  the  part  owners  and  agent 
for  the  others  resided  at  Quii^c,  and  after  two  surveys,  in  which  the  sur- 
veyors stated,  as  their  opinion,  that  it  would  be  prudent  to  sell  the  ship  and 
cargo,  the  master,  under  the  direction  of  such  part  owner,  sold  the  same. 
The  ship  however  survived ;  was  repaired  by  the  purchasers,  and  afterwards 
brought  a  full  cargo  to  London,  In  an  action  on  the  policy  against  the  un- 
derwriters on  freight  for  a  toUl  loss :  Held,  Jini,  that  under  the  circum- 
stances, the  master  was  warranted  in  seUing  the  ship  and  cargo ;  vm^,  secondly, 
that  an  abandonment  of  the  freight  was  unnecessary. 
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averred  to  be  iliterested  in  the  cargo,  and  the  tame  petBcnif 
together  with  one  WiUiantHajfne^  to  be  interested  in  the 
freight  The  plaintiflfs  declared,  that  the  riiip,  with  • 
elurgo  of  wood  on  boiard,  sailed  oh  her  voyage^  and  diat 
whilst  she  was  proceeding  thereon  with  sudi  cargo  oa 
board,  she  was  wholly  lost  by  the  perils  of  the  seas. 
The  defendants  pleaded  the  general  issue,  upon  which 
issue  was  joined. 

At  the  trial  of  the  cause  at  GuildAallj  at  the  ait- 
tings  after  Michaelmas  term,  1817,  before  the  present 
Lord  Qiief  Jostiee^  the  jury  found  that  there  had  ben 
a  partial  loss  as  to  the  eai^  (the  amount  whereof  was 
referred,  by  previous  agreement  between  the  parties,  and 
was  Considered  as  paid  into  Court)  and  that  there  hsA 
been  a  total  loss  tipon  the  freight,  and  gave  their  verdict 
for  the  plaintiffs  ^4500  damages  for  such  total  loss,  tab- 
ject  to  the  opinion  of  the  Court  as  to  such  loss  upon  the 
following  case : 

The  plaintiffs,  together  witli  the  other  persons  averred 
to  be  interested  in  the  freight,  were  the  owners  of  the 
AAp  Ajaxy  and  at  the  time  of  die  loss  hereinafter  men- 
tioned, were  interested  in  the  freight  to  the  amoillit  rf 
the  sum  insured  thereon,  and  together  with  the  other 
persons  averred  to  be  interested  in  the  cargo,  were  l&e- 
wise  fiilly  interested  in  the  cargo  laden  on  board  die 
said  ship,  cohsi^tiiig  of  tithber  for  liis  Majesty^  Dock- 
yards. 

On  the  16th  of  November,  1810,  being  widiin  fbt 
time  limited  by  the  extended  warran^,  the  ship  set  sail 
from  Quebec  to  London^  being  her  port  of  disdiai^  ift 
the  United  Kingdom,  and  on  her  voyage  ddwn  the  river 
St.  Lawrence,  having  by  an  unavoidable  aoddent  stnutk 
the  ground,  she  hnmediately^sprung  a  leak;  and  meeting 
with  tempestuous  weather,  after  every  endeavour  bad  been 
used  to  gift  her  inio  «  place  of  safeQr,  «id  trfien  ttll^fte 
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wreWf  wjih  a  nmnbtf  of  men  who  had  been  procured  firoip 
^  akcN«  toaanst  them,  werecxbauatcd  1^  working  at  tha 
pumps;  when  there  were  lix  ftet  of  water  in  the  hold,  and 
it  way  itill  gaining  fiuit  upon  them,  it  became  absolutely 
naceasary  for  the  preservation  of  Ae  lives  of  the  master 
and  crew  to  run  the  vessel  on  shore,  and  on  the  9l6t  of 
Nootwiber  she  was  accordingly  run  ashore  in  Komouraskm 
Bey,  about  90  miles  below  Quebec;  she  took  the  ground 
apon  the  outside  of  a  reef  of  rocks  at  the  entrance  of  the 
bay,  and  being  situated  in  the  tide  way  and  imraovealde^' 
wras  there  exposed  to  the  iiill  force  of  the  stream  of  the 
viver  SL  Ijrmrence,  and  in  the  w^  of  the  drift  ice  floating 
dcram  die  same,  which  ice  was  then  beginning  to  form 
in  great  masses. 

On  the  S9d  6i  November  the  master  went  to  Quebec^ 
and  acqpminted  Messrs.  Mure  and  JiMiffe,  two  of  the 
ewn^rs  who  were  resident  there,  with  bis  misfortune,  and 
after  his  return  caused  two  surveys  to  be  made  upon  the 
ahip  by  persons  of  competeDt  experience  and  skill,  one 
en  the  Sd^  and  the  other  on  the  11th  December:  and  it 
bring  the  opinion  of  the  surveyors  upon  both  those  oc- 
casions that  the  ship  lay  in  a  situation  of  imminent  peril 
of  being  carried  away  and  destroyed  by  the  ice,  and  the 
surveyors  upcNa  the  second  survey  having  stated,  that  ao- 
ccurding  to  their  judgment  it  would  be  prudent,  and  for 
the  benefit  of  the  insurers,  merchants,  and  all  concerned, 
to  sell  the  ship  and  cargo  as  soon  as  possible,  she  being 
di^  liable  to  be  carried  away  by  the  ice  or  upset,  he  did 
accordingly,,  under  the  direction  of  Mr.  Mure,  a  part 
owner  of  the  ship  and  cargo,  and  agent  at  Quebec  for 
the  odier  owners  tibereef,  proceed  to  a  sale  of  the  ship  and 
cargo  by  public  auction  at  Qu^>e€  on  the  17th  of  Decern^ 
ber^  1810,  at  whidi  sale  Afiir^  attended.  The  cargo  con« 
ttsled  of  timber,  which  could  not  be  got  out  of  the  diip 
in  die  situation  in  which  she  then  lay.  The  sliip  and 
cargo  were  sold  together  in  one  lot  as  they  were  then 


IS19. 


Idle 

r. 

Thb  Royal 

EXCHAMOX 

ASSURANCK. 


118 


CASES  IN  UILABY  TEllM, 


1619- 
Idle 

V, 

The  Royal 

Exchange 

a:»sukancb. 


lying,  for  ofl500  currency,  and  the  sails,  rigging,  boate» 
provisions,  and  stores,  which  had  been  brought  on  shore, 
were  sold  in  two  distinct  lots  for^f  560  currency. 

The  jury  found  that  the  master  had  acted  throughout 
this  whole  transaction  fairly,  and  bona  Jlde  for  the  be- 
nefit of  all  concerned,  and  that  the  sale  was  honestly, 
fairly,  and  properly  conducted,  and  directed  with  a  view 
to  the  interest  of  all  parties  concerned. 
.   The  first  intimation  which   the  plaintiffs  had   that 
the  sale  of  the  ship  and  cargo  was  necessary,  was  con- 
tained in  a  letter  from  Mttre  and  Joliffe  at  Quebec^  dated 
tlie  20th  of  December  J  1810,  written  after  the  ..sale  had 
actually  taken  place,  and  inclosing  the  account  of  sales. 
This  letter  was  not  received  by  the  plaintifi  until  the 
7th  of  Ajmlf  1811,  and  on  the  9th  their  clerk  called  at 
the  office  of  the  Royal  Exchange  Assurance^  arid  left  with 
the  proper  person  a  statement  of  loss,  amounting  to 
j6706S  :  105. :  lOdL,  and  containing  a  calculation  of  the 
loss  upon  the  cargo,  being  £256S  :  105. :  lO^^,    and 
giving  them  credit  for  the  salvage,  and  demanding  the 
difference  of  such  loss,  and  also  a  total  loss  upon  the 
freight,  amounting  to  j64500,  without  leaving  my  other 
notice  of  abandonment. 

.  The  ship,  contrary  to  all  reasonable  expectation,  sur- 
vived the  winter  of  1810,  and  in  the  spring  of  1811,  was, 
at  a  great  expense,  floated  and  carried  up  to  Quebec  by 
the  purchasers  thereof,  and  after  being  repaired  at  an 
expense  oi  £5\6 :  6s. :  2d.  currency,  performed  a  voyage 
to  England  in  the  summer  of  1811,  and  brought  a  fiill 
cargo. 

The  partial  loss  upon  the  cargo  having  been  agreed  to 
be  referred,  and  to  be  considered  as  paid  into  Court ;  the 
ojily  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  were  entitled  to  recover  for  a  total  loss  upon 
the  freight?  If  they  should  be  of  opinion  that  tliey  were 
so  entitled,  the  verdict  was  to  be  entered  for  the  plaintiffi 
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for  .£4500  as  for  a  total  loss  on  freight,  but  if  otherwiw^ 
*  for  the  defisndants. 

It  having  been  previously  agreed  between  the  parties 
that  this  case  should  be  turned  into,  and  taken  at  first 
as  a  qpedal  verdict,  it  came  on  for  argument  last  term, 
when  Mr.  Serjt  Marshall  having  argued  for  the  plaintifis, 
and  Mr.Serjt*  Bosanquet  for  the  defendants,  the  Court  di- 
rected a  second  argument,  and  in  this  term  it  was  accord- 
ingly redargued  by  Mr.  Serjt.  Lens  for  the  plainti£fs,  and 
Mr.  Serjt  Copley  for  the  defendants. 

For  die  plaintifi,  two  questions  were  raised :  First,  whe- 
ther under  die  circumstances,  the  captain  hada  right  to  sell 
the  ship  and  cargo?  And,  Secondly,  whether  there  ought 
not  to  have  been  an  abandonm^it  of  the  freight?  First,  the 
extent  ef  die  captain's  authority  is  a  question  of  consider- 
aUe  importance,  both  as  it  afiects  the  law  of  insurance  and 
the  marine  law.     Here  he  had  an  authority  to  sell,  as  he 
was  jttstffied  by  the  necessity  of  the  situation  in  which  he 
was  placed  by  the  perils  of  the  sea,  and  that  being  one  of 
the  perHs  insured  against,  the  underwriters  are  liable.  The 
sale  was  induced  by  uigent  and  unavoidable  necessity, 
because  the  immediate  destruction  of  the  ship  and  cargo 
appeared  inevitable.     He  supposed,  that  by  the  sale,  the 
chance  of  saving  the  ship  and  cargo  might  be  of  some 
value  to  persons  on  the  spot,  but  that  they  could  be  of  no 
benefit  either  to  him  or  his  owners ;  the  necessity  was 
so  urgent  that  it  created  an  obligation  on  him  and  all 
concerned,  to  sell  without  delay ;  for  the  salvation  of  the 
ship  was  contrary  to  all  human  expectation.     It  was  the 
opinion  of  several  persons  that  she  might  not  survive  an 
hour,  as  the  ice  was  accumulating  round  her,  and  that 
if  it  once  took  her,  she  would  have  been  carried  down 
the  river.  If  the  captain  could  not  sell,  what  was  he  to  do  ? 
was  he  to  suffer  the  ship  to  perish,  or  attempt  to  repaii* 
her  at  an  incalculable  expense  ?    If  he  had  delayed,  and 
she  had  been  carried  away,  the  underwriters  on  the  ship 
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TiiE  Royal     underwriters  on  freight,  inasmuch  as  it  occasioned  a  total 

AS6UHANCE.    '^^  ^^  freiglit;  and  that  however  beneficial  the  sale 

might  be  to  the  general  oHicern,  it  must  be^injurious  to 
them,  as  they  must  pay  a  total  loes^  if  the  voy^  ware 
put  an  end  to.     It  Was  urged  at  the  trial  that  this  was 
not  for  the  benefit  of  all  concerned^  as  it  could  not  be  fin: 
the  benefit  of  the  underwiters  on  freight,  but  the  latereBt 
of  all  concerned  must  mean  the  interest  of  those  con- 
cerned in  the  ship  and  cargo,  and  the  interests  of  the 
underwriters  are  not  to  outweigh  those  of  the  owners* 
In  the  case  of  Milles  v.  Fletcher  {a).  Lord  Mans/leld^  in 
delivering  the  judgment  of  the  Court,  said,  ^^  The  captain 
had  an  implied  authority  from  both  sides  to  do  what  was 
right  to  be  done,  as  neither  the  insurers  nor  inmired  had 
agents  at  New  York ;  and  whatever  was  right  Sot  him 
to  have  done,  if  it  had  been  liis  own  ship  and  car|^  the 
underwriter  must  answer  for  the  consequences  o^  be- 
cause this  is  within  his  contract  of  indemnity  ;*  and  his 
Lordship  left  it  to  the  jury  to  determine,  whether  what  the 
captain  had  done  was  for  the  benefit  of  the  concerned,  and 
asked '  *  if  tliey  had  found  that  it  was  in  words,  where  would 
have  been  die  question  of  law  ?''  In  this  case,  it  haa  been 
found  expressly  as  Lord  Mzn^^e^  wished  ithad  been  found 
there.    In  Plantamcur  v.  Staples  {b%  it  was  held  that  the 
owners  of  goods  insured,  by  the  act  of  shifting  the  goods 
from  one  ship  to  another,  did  not  preclude  themselv^a 
from  recovering  an  average  loss  arising  firom  the  cifpture 
of  the  second  ship,  if  thqr  acted  from  necessity,  and  £3r 
the  benefit  of  all  concerned.     In  Underwood  v.  Robert 
son  {c\  the  captaia  of  a  recaptured  ship,  be<:au8e  he 
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could  not  Immedistdiy  proceed,  told  her  and  the  cai^ 
under  tn  order  of  the  Fice^Admiralfy  Courts  and  Loid 
JEOenbertrngi  there  held,  that  he  was  not  warranted  in 
selling  the  cargo;  and  that  be  was  bound  to  haye  waited 
a  reaaoaable  time,  for  the  purpoae  of  procuring  a  conb> 
petant  crew  to  navigate  his  veaseL  I^  therefore^  he  had 
waited  a  reasonable  time^  die  drcumstanoes  of  the  n»- 
ceBsi^  which  had  occasioned  the  sale  of  the  ship  would 
then  ham  been  JuatifiaUew  In  the  case  of  the  Beii^ 
CBtAogn(a),  Sir  fVm.  Scott  said,  <«  Cases  of  unavoidable 
awxident,  invincible  necessity,  or  the  like^  where  the 
partjr  could  not  act  otbarwise  than  he  did,  or  has  acted  at 
least  fixr  the  best,  must  be  considered  in  the  system  of  the 
reveone  and  navigation  laws,  just  as  in  other  systems: 
Laws  that  would  not  admit  an  equitable  constructian  to 
be  appMed  to  the  unavoidable  misfortunes  or  necessities 
x)f  mcBy  or  to  the  exercise  of  a  fair  discretion  under  diffi* 
eouldnot  (he  said)  be  laws  framed  fiir  human  ao» 
'  In  the  case  of  the  GraHtadine  {Jk\  that  learned 
Judge  delivered  his  c^iimoa  nearly  conlbrmably  to  the 
case  of  dK  Betty  Cathcarty  and  said,  ^  That  though,  in 
the  ordinary  course  of  diings,  the  master  was  a  stranger 
to  the  cargo,  beyond  the  purposes  of  safe  custody  and 
conveyance;  yet,  that  in  cases  of  instant  and  unforeseen 
and  unprovided  necessity,  the  character  of  agent  and  sn* 
percargo  k  &rced  upon  him,  not  by  the  immediate  act 
and  appointment  of  the  owner,  but  by  the  general  |Kdi^ 
of  the  law;  unless  the  law  can  be  supposed  to  mean  that 
valuable  property  in  his  hands  is  to  be  left  without  proteo- 
tion  and  caM.  In  cases  where  the  party  does  not  Ic^alfy 
possess  die  oai|^  the  diander  of  agent  respectbg  k  is 
thrown  upon  the  master  by  the  pcdicy  of  the  law,  acting 
Wider  die  necessity  of  the  circvmstances  in  which  he  is 
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placed.    The  law  of  cases  of  necessity  is  not  likely  to  be 
iiiniished  with  precise  rules :  necessity  creates  the  law ; 
it  suporsedes  rules;  and  whatever  is  reasonable  and  jost 
in  such  cases  is  likewise  legal."    These  dictoj  therefore^ 
shew  what  has  heea  considered  to  be  the  po«rer  and 
authority  of  the  captain,  not  only  according  to  the  com- 
mon law,  but  in  the  Admiralty  Court;  the  captain  here^ 
therefcnre,  being  situate  in  such  an  extreme  neoessilyy  was 
authorised  to  act  as  he  did,  both  as  to  the  ship  and  caiga 
The  case  of  Green  v.  the  Royal  Exchange  Aumwace 
Company  {a)  is  precisely  in  point  on  both  grounds,  and 
decisive  of  the  present  questions;  for  the  jury  found  in 
this  case  all  diat  was  wanting  in  that:  and  this  Court 
there  held,  that  if  the  captain  did  the  best  for  all  the 
parties  concerned,  the  underwriters  were  liable.     Now 
the  jury  have  here  found  that  the  master  acted  Sot  d^ 
benefit  of  all  concerned ;  and  that  the  sale  was  honestlj 
and  fairly  conducted  and  directed  with  a  view  to  their 
interest.     Besides,  one  of  the  owners'was  present  at  the 
time,  and  acquiesced  with  the  master  in  the  sale^  wifli  a 
view  to  such  interest.     It  is  therefore  not  sufficient  for 
the  defendants  to  say,  that  the  master  alone  had  not  the 
power  to  make  a  sale  of  the  ship  and  cargo;  but  it  will  be 
necessary  for  them  to  assert,  that  he  would  not  be  autho- 
rised to  do  so  under  any  circumstances,  and  even  with 
the  concurrence  of  one  of  the  owners.     It  is  true^  the 
power  of  the  captain  to  sell,  has,  by  recent  decinons^ 
been  narrowed  to  cases  of  extreme  necessity,   Reid  v. 
Darby  (b),    and  in  the  subsequent  case  of  Wilson  y. 
Millar  (c).  Lord  EUenborough  said  that  nothing  but  ex- 
treme necessity  would  warrant  the  master  in  nriAki^g  a 
sale  of  any  part  of  the  cargo.     The  facts  in  all  the  pre- 
vious  cases  are  different  from  the  present ;  for  the  master 
had  there  done  acts  which  the  owners  disavowed,  or  at 
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least  to  which  they  had  given  no  such  assent  or  sane** 
tion  as  was  given  in  the  present  case;  and  the  questions 
which  afterwards  arose  in  those  cases  were,  whether  the 
owners  disavowed  the  acts  done  by  the  master.     Her^ 
it  was  not  the  unqualified  act  of  the  master,  but  one 
of  the  owners  assented  to  and  sanctioned  the  sale;  that 
own^,  too,  was  the  authorised  agent  of  the  other  owners, 
andactedon  bdialf  both  of  himsdf  and  them;  but  still 
the  captain  alone  had,  under  the  circumstances,  an  im^ 
plied  authori^,  as  this  was  a  case  of  urgent  and  extreme 
necesn^,  which  required  an  instantaneous  interposition ; 
for  the  peril  was  imminent  and  immediate:  no  one  but 
the  penons  to  whom  the  ship  was  sold  could  save  her 
from  being  a  wreck:  the  cargo  was  inseparable  from 
her,  and  thqr  were  so  united,  that  they  must  either  both 
have  perished  or.  been  preserved. — Secandfyj  as  to  the 
questimi,  whether  the  frei^t  should  have  been  aban- 
doned. Lord  Chief  Justice  GfiM^,  in  the  case  of  Green 
V.  the  Scjfol  Exchange^  said,  that  the  Court  were  of 
opinidn,  that  there  was  no  ground  for  saying  an  aban- 
d<mment  was  necessary;  so  here,  there  is  nothing  to 
abandon ;  finr,  if  the  sale  were  right,  the  ship  and  cargo 
bad  gone  into  differeiit  hands,  and  she  could  never  earn 
freight.    Where  the  freight  is  abandoned  to  the  under- 
writers it  bebngs  to  them,  and  they  become  her  owners 
from  the  commencement  of  the  risk.    The  sailors  have  a 
specific  claim  upon  the  ship  for  wages,  and  for  which 
the  owners  are  liable;  for  although  the  sailors  cannot 
sue  at  common  law  for  wages,  yet  they  can  libel  the 
ship  in  the  Court  of  Admiralty,  which  Court  will  give  a 
remedy  against  her ;  anii  If  the  ship  be  hypothecated, 
that  hypothecation  follows  her,  and  the  imderwriters 
take  her,  subject  to  all  these  burdens  and  outgomgs. 
Those  charges  are  not  imposed  on  the  owners,  but  are  left 
to  the  underwriters,  who  are  liable  for  them,  after  aban- 
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doDmant,    In  Thamjmoti  v.  Bowcrqfi  (a).  Lord  Bttmko^ 
roHgk  mdf  ^<  That  the  right  of  piopertjr  in  th#  mabjmi 
iQAttef  might  be  in  the  underwriters  on  the  thip;  mmI 
yot  the  defendant  might  be  liable  to  the  underwriten  on 
the  freigbt  in  that  action,  for  the  defendant  had  reoeiTed 
the  entire  freight,  and  therefore  must  p^r  it  oirer*    The 
underwriters  on  the  ship,  from  the  time  of  the  abandon^ 
ment  to  tb^Dt  stand  in  the  same  situation  as  the  oiwnerf 
and  as  the  owner  was  liable  to  all|the  expenses  of  thoToyagt 
before,  so^  after  the  abandonment,  they  mqpt  be  borne  bj 
the  underwriters  on  the  ship :  thait  fxpeoan  <^  this  sett 
were  not,  properly  speaking,  salvage  on  the  itmf^bHj  but 
charges  paid  by  the  owner  of  the  ship  ibr  the  beneftt  ef 
those  to  whom  he  abandons,  and  therefoee  )m  witt  be 
entitled  to  retain  a  proportionable  part  on  his  seCtlemMt 
with  them."    The  case  of  Leafham  r.  7Vrry(i),  wlileli 
was  substantially  the  same  as  liompsan  v.  Aotean^  19 
to  facts,  was  decided  in  the  same  manner.    Hm  ^ase  of 
M^Carthjf  v.  Abel  (c),  where  the  ship  was  liberated  Aom 
a  hostile  embargo,  and  performed  her  voyage  and  eamcid 
freight,  the  owner  having  previjously  separately  iaasrad 
the  ship  and  freight,  abandoned  them  to  the  reapeodw 
underwriters,  which  was  accepted  by  them :  It  wne  held 
that  the  assured  could  not  recover  as  for  a  total  lom  of 
freigbty  the  freight  having  been,  in  fact,  earned  1  or,  anp« 
posiog  it  to  have  been  in  any  other  sense  lost  to  die  an* 
suredf  by  the  abandcmment  of  the  ship  to  the  underwntMQS 
tber^iW}  it  wm  so  lost,  not  by  any  peril  insuted  againet,  birt 
by  the  voluntary  act  of  the  assured  in  making  rtinhahaar 
donmealL    The  case  ef  ShesrjLy.  CSadslime{d)  was  met^ 
similar  to  that  of  iUPCerr^Ziy  v.  Abeli  and  Lor4  EOenio* 


{ay 4  Eatt,  34. {b)  3  Bos.  Sf  Put.  479. (c)  5  Bast. 
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rM«il  there  oiMnrtfted^ «« Tint  aiW  the  ab^^ 
al^»  by  Ae  v«rtt8T  to  the  miderirrhcrt  M  «^  lit  fdt  great 
diflfenltjr  k  mjing  that  fae  cxmid  i^Mmdon  the  frei^t, 
Htmk  fletmed  to  follow  the  prap«rty  tn  the  ship;  being 
(he  eerningt  Made  by  the  flabseqaent  uit  of  thai  whidi 
IMS  then  beoome  the  property  of  othorsy  to  afiother  set 
of  aadeiwiUwft;  but » to  the  general  qoefldon,  whether 
an  ahamkiniMiit  coeld  be  made  to  the  underwriters  on 
fii^ghly  after  naabarfonment to  the anderwritenion  flhip» 
he  hfggid  te  be  understood  that  he  gave  no  ■ophwin. 
Sa  JPatmeterr.  IbdkmU^{u\  wMdi  wtas  an  action  fer  a 
total  lots  on  Afielicyvniveigfat,  die  dHphamng  been  eap^ 
t«Md  ^ted  fecaptared^  ^and  aold  with  lier  cargo^  LopI 
MUf^Hbmm^  hMf  that  theM  was  no  hnplied  abanden^ 
mint  j^ordeauaad  of  a  total  km^  and  that  there  miet  haiw 
beaa  an  ahandenment  df  freight  where  the  goods  spe- 
Gifiealljr  eoaa^  althoogh  the  ship  was  incapaUe  of  proae- 
cMling  the  voyage^  and  because  the  goods  mi^t  have  been 
broogl^hoine  in  miotfier  ditp,  and  so  the  fipcaght  might 
have  besn  earned;  but  Lord  Ohief  Justice  Gibbs  over- 
mlad  that  ^decision  in  ihe  case  of  Ch-een  v.  the  Mqyal  JSv- 
cJMge  Amtrimce*    But  the  want  cf  the  notice  of  aban- 
donment Js 'not  applicable  to  this  case^  as  the  law  doss 
ndt  )req[uire  such  notice  as  a  mere  abstract  question ;  for 
if  ^  diip  be  eilak  <ir  aqptured,  and  not  retaken,  there^can 
be  nolbi]^  40  abandon.     It  is  doobtfiod  whether  these 
shonld  be^a^y  abandonment  whatever  in  casesof  freight; 
fiSid  even  if  it  ehoold  be  Jieoesiary  in  some<cases,  keannot 
a|ip)y  to  this.    TUs  case,  therefixiey  cannot  ibe  distin- 
gidshed  >froB!i  tifran  v.  fiat  Hoyal  Sixchunge  jUswwme 
Qmpam^;  and  on  both  gnmads  the  idaintift  me  en^ 
titled  to  recover. 

Loril  Chief  Justice  Dallas. — In  the  case  of  Hayman 
v«  JibUonr{i^  4t  was  hetd,  that  a  captain  might  sell  -n 
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18]9«         sbip  for  the  benefit  of  the  owners;  but  that  it  coold  only 

^TT^         be  done  in  cases  of  extreme  neoeiBity :  and  that  racfa  safe 

tF.  must  be  made  after  survey ;  which  survey  must  be  made 

Thi  Royal    q^  ^^  ^gg^  information,  and  with  the  most  pure  good 

AssuiIncx.    ^^'    ^^  Jjord  EUenbarough  there  dted  the  case  of 

TVemenhere  v.  Tresilian  {a\  where  it  was  decided,  thata 
captain  of  a  ship  had,  by  law,  a  right  to  hypothecate  her 
in  a  foreign  country,  for  the  purpose  of  raising  money 
(or  her  necessary  repairs;  but  that  he  had  no  sodi  ge- 
neral authority  by  law  as  to  sell.  In  this  case  it  is  stated, 
that  the  surveyors  reported  thatit  wasprudentto  sell,  and 
not  that  it  was  absolutely  necessary  to  do  so;  unless, 
therefore,  it  could  be  shewn  that  there  was  an  absolnte 
necessity  to  dispose  of  the  vessel,  no  case  has  been  dted 
which  deddes  that  the  captain  had  a  right  so  to  do.  In 
the  case  of  Bdd  v.  Darby y  that  distinction  was  taken; 
but  that  walB  not  altogether  a  case  of  necessity,  but 
merely  of  supposed  expediency.  In  this,  the  expediency 
was  admitted,  but  it  stopt  short  of  necessity;  here^  the 
ship  was  actually  existing  in  q)ede,  and,  as  the  cargo 
consisted  of  timber,  it  was  not  of  a  perishable  nature.  She 
survived  the  peril  under  which  she  laboured :  and  m%fat 
not  this  sale,  therefore,  be  considered  as  a  mere  specu- 
lation, during  the  impending  peril  of  the  sea?  And  in 
a  note  to  Reid  v.  Darly  {b\  a  case  was  dted  by  Lord 
EOenborough  from  Jenkin^  Reports  (c\  where  it  was  ob- 
served, that  the  master,  in  case  of  danger  and  extremity, 
might  cast  the  goods  into  the  sea,  and  in  some  cases  sdl 
the  ship,  although  it  did  not  belong  to  him,  as  in  case  of 
fiunine,  &c.  The  word  ^^  famine,"  th^nefore^  scans  to 
me  to  imply  a  moral  necessity. 

For  the  defendants  it  was  argued,  first,  that,  there  has 


{a)  1  Sid.  453.— -*(6)  10  East^  148.; (c)  165. 
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never  been  any  loss  of  thefrdgbt  to  the  aMorecT;  sedomfy^. 
It  there  have  been^  it  has  arisen  from  the  act  of  die  assnred 
themsdves;  andyMn-i^y^thattfae  plaintiffi  cannot  recover 
without  having  idMmdoiied.  Firsts  there  has  been  no  lorn 
of  freig^  on  two  grounds;  for  in  Andenony.  WaUis{a\ 
it  was  hdd  that  a  mere  retardation  of  a  voyage^  to  an- 
other country,  where  the  insurance  was  on  a  cargo,  not 
of  a  perishable  nature,  although  the  ship  sustained  consi- 
derdble  injury,  and  some  part  of  the  goods  were  much 
damaged,  did  not  amount  to  a  total  loss  of  the  goods ; 
and  Lord  EUenborough  diere  said  (6),  that  ^<  Disappoint- 
ment of  arrival  was  a  new  head  of  abandonment  in  in- 
surance law^  and  his  Lordship  there  laid  down  the 
principle^  that  the  retardation  of  a  voyage^  to  whatever 
acoomt  it  might  be  laid,  could  never  amount  to  a  total 
loss !  and  said,  ^^  There  was  not  any  case  which  autho- 
rised an  abandonment,  unless  where  the  loss  had  been 
actually  a  total  loss,  or  in  the  highest  degree  probable  at 
the  time  of  abandonment"    However  long,  therefore,  a 
sbip  may  be  retarded,  if  she  finally  arrive  at  her  destina- 
tion, there  is  no  loss  under  the  policy;  but  it  may  be 
said,  in  this  case^  that  though  the  ship  arrived,  she  had 
brou^t  anodier  cargo :  and  that,  therefore,  the  freight 
was  not  earned.    In  Everth  v.  Smith  {c),  which  was  an 
insurance  on  freight  from  A.  to  j8.,  and  the  ship  was 
chartered  to  sail  with  a  cargo  from  London  to  some  port 
in  the  Baltic  not  beyond  A.j  there  to  take  in  a  home-' 
ward  cargo;  and  she  was  detained  at  A.  for  five  weeks, 
and  prevented  from  loading,  by  order  of  the  government; 
and  in  a  few  days  after  the  detention  ceased,  the  frost  set 
in,  which  detained  her  there  till  the  spring,  when  she 
procured  a  freight  from  other  persons,  and  returned 
with  it  to  Londony  but  the  expenses  of  detention  ex- 
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ceeded  tuck  frogbt:  It  wap  fadd  thst  the  poiky  hid 
flttaelied  from  the  iDonent  of  dctentioii,  but  tliatiWigkt 
Iwviiig  beea  afterwards  earned,  die  underwriters  were 
not  liable;  it  is,  therefore,  immaterial  whether  the  cargo 
be  the  same  or  not^-^Tke  ship  here  earned  freighi^  and 
brought  home  a  complete  cargo;  and  this  freight  was 
earned  on  the  same  royage.  If,  therefore,  freight  has 
been  lost,  it  was  by  the  act  of  the  assured ;  beoauee  the 
ship  not  only  MirviTed  the  winter,  but  arrived,  browgiil 
honie  A  fidl  cargo,  and  therefore  earned  fi'eiglit  flSfr 
the  same  voyage;  bow,  then,  can  the  underwritess  ^la 
freight  be  liable  when  the  ship  has  performed  all  they 
undertook  she  should  do?  It  is  answered,  that  coe  of 
the  assured  being  an  owner  of  the  ship  and  caiffOg  and 
nepcesenting  all  the  other  absent  owners,  bMM  JUe 
thought  dftat  it  would  be  for  the  benefit  of  all  {MuliflS 
ooncemed  to  put  an  end  to  the  adventure^  and  aoake  a 
tians&r  of  the  ship  by  sale,  for  such  price  as  any  one 
might  think  fit  to  give  &>r  her.  Beiag  so  tnuDafiarrod, 
the  owners  cannot  avail  themselves  of  the  freight  in- 
sured by  having  recourse  to  the  underwriters,  list 
ship  was  quite  reparable^  foor  she  was  ultimately  repaioed 
at  an  f^cpense  of  only  £546 :  nothing  prevented  Jmt 
from  performing  the  voyage,  but  the  peril  in  which  she 
WAS  then  placed,  and  there  is  no  case. where  die  captain, 
much  less  the  owner  of  a  vessel,  has  been  held  jntdjfj^ 
in  .-parting  vnth  her,  because  she  was  in  peril,  or  in 
danger  of  not  performing  the  voyage,  :the  risk  >pf  irfbiok 
was  insured  againit  The  underwriter  limes  by  linnwpinfl 
Hides,  ;^gainst  which  -be  alone  provides.  The  ship  waa 
Mt  prevented  Ikom  amival  by  the  perils  of  the  sea,  /but 
by  rihe  transfer  made  by  the  assured  lumself;  tbe 
therefore,  has  been  sold,  and  not  the  diip.  The 
was  not  of  a  perishable  nature,  and  was  all  on  board  the 
ship :  besides,  the  master  was  in  possession,  and  at  the 
time  of  jthe  sale  abe  -was  a^ood  veiwl;  URd  in  that 
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estate  he  sold  her,  subject  to  the  risk.     The  assured  can  18 19. 

never  be  authorised  during  the  existence  of  a  voyage  to  t"*^^ 

put  an  end  to  the  risk,  because  the  thing  insurecl  is  in  v. 

peril  and  danger.  In  Milles  v.  Fletcher  {a)  the  ship  was  '^"k  Royal 
so  much  damaged,  that  she  was  rendered  irreparable  for  as^^ancb 
the  voyage  insured  on ;  and  the  expenses  of  repairing 
her  would  have  far  more  than  counterbalanced  any  be- 
nefit to  be  derived  from  them :  her  remains,  therefore, 
under  those  circumstances,  might  be  disposed  of.  On 
that  principle,  the  case  of  deen  v.  the  Royal  Exchange 
Assurance (jb)  proceeded;  namely,  that  the  ship  had  been  so 
much  damaged  by  the  perils  of  die  sea,  as  to  be  incapable 
of  bringing  home  the  cargo  insured;  an/  **etumed 
to  this  country  with  one  hulf  less  tlian  her  origina.  ^rgo, 
and  she  was  also  unable  to  earn  the  freight  in  contem- 
plation: the  captain  was,  therefore,  justified  in  selling 
the  wreck,  and  no  blame  could  be  imputed  to  him.  The 
dear  distinction  is,  that  a  captain  cannot  sell  a  vessel  on 
account  of  any  peril  she  may  then  be  in ;  but  can  only  do 
so,  if  she  be  so  much  damaged  that  she  cannot  perform 
the  voyage,  or  if  she  be  in  an  irreparable  state,  by  which 
such  voyage  would  be  wholly  lost  The  case  of  McCarthy 
V.  Abel  (c)  is  much  stronger  than  the  present;  for  there 
the  plainti£fs  had  assigned  their  interest  to  two  persons  in 
trust  for  all  the  underwriters  on  the  ship ;  and  it  was  not 
a  saie^  but  an  abandonment  to  tliem  of  the  ship,  which 
was  considered  substantially  as  a  sale :  and  Lord  Ellenbo^ 
rough  there  said  (J),  ^^  That  the  question  resolved  itself  into 
this  single  point,  viz.  Whether  the  freight  had  been  lost 
or  not?  That  if  the  fact  were  merely  looked  at,  freight, 
in  the  events  which  had  happened,  had  not  been  lost,  but 
had  been  fully  and  entirely  earned,  and  received  by  or 
on  the  behalf  of  the  plaintiffs,  the  assured:  and  if  so,  no 
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161 9.  loss  could  be  properly  demandable  against  the  under- 

^p"*'  writers  on  freight,  who  merely  insure  against  the  loss  of 

V.  that  particular  subject  by  the  assured :  but  if  it  had,  or 

iHE  lloYAL     could  be  considcrcd  as  having  been  in  any  other  manner 
Exchange  °  .      .  <_ 

Assurance.    ^1^  sense  lost  to  the  owners  of  the  ship,  it  had  become  so 

lost  to  them,  not  by  means  of  the  perils  insured  against, 

but  by  means  of  an  abandonment  of  the  diip;  which 

abandonment  was  the  act  of  the  assured  themselves,  with 

which,  therefore,  and  the  consequences  thereof,  the  un* 

derwriters  on  freight  had  no  concern."     How  la  that 

case  to  be  distinguished  from  this  in  principle  ?  Although 

there,  it  was  not  a  sale  by  auction,  but  a  transfer  by  the 

assured  in  trust  for  the  underwriters  on  the  ship,  it  makea 

no  difference ;  and  no  distinction  can  be  drawn  between 

the  underwriters  on  ship  and  those  on  freight    It  ia  alflo 

immaterial  whether  a  ship  be  transferred  to  third  persona 

in  trust  for  the  underwriters  on  the  ship,  who,  as  |o  the 

underwriters  on  freight  are  total  strangers,  or  putting 

her  up  to  auction,  and  transferring  her  to  a  purchaser; 

it  is  enough  for  the  underwriter  on  freight  that  such 

transfer  lias  taken  place.     The  assured  here,  togeth^* 

with  the  captain,  having  sold  the  ship,  alone  prerented 

freight  being  earned;   the  defendants  were  not  at  all 

concerned  in  the  sale,  and  the  then  impending  peril  of 

the  sea  was  a  mere  retardation  of  the  voyage:   neither 

has  there  been  any  total  loss  of  ship  or  cargo,  and  yet 

the  plaintiffs  insist  there  has  been  a  total  loss  of  fireight ; 

neither  has  there  been  an  abandonment  of  ship  or  cargo—- 

indeed  there  could  be  no  abandonment,  because  the  ship 

was  never  placed  in  a  situation  in  which  an  abandon-* 

ment  could  have  taken  place ;  for  all  the  cases  upon  this 

question  have  been  those,  where  a  ship  has  been  ijpie- 

parably  injured  by  the  perils  of  the  sea,  and  the  voyage 

thereby  lost.     In  Fumeaux  v.  Bradley  (a),  and  the  sub- 
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sequent  cases  there  collected,  it  is  laid  down,  that  where  a 
ship  recdves  an  injury  by  perils  of  the  sea,  so  as  to  render 
her  irreparable  (or  the  purposes  of  the  voyage,  an  libaii- 
donin^t  may  be  allowed ;  but  whether  there  be  a  total  loss 
ot  not,  is  immaterial,  as  in  McCarthy  r.  Abel  (a)  the  aban- 
donment transferred  it  to  a  third  person,  so  that  there 
oould  be  Ho  demand  on  the  underwriters  on  freight. — 
With  respect  to  the  master's  authority  to  sell,  it  is  not  ne- 
dessai^  here  to  consider  whether  he  may  or  may  not  have 
an  implied  aumority,  as  in  some  particular  cases,  to  act  fiir 
all  oomiemed;  for  one  of  the  assured  was  himself  on  the 
apotj  and  therefore  divested  the  master  of  his  authority.   It 
is  Mie  Aat,  if  he  had  not  been  present,  the  captain  might 
have  taken  the  responsibility  on  himself;  but  it  has  been 
ekprcBAy  laid  down  by  Lord  EUenborough,  whose  de- 
cision has  been  confirmed  by  the  Court  of  King's  Bencbi 
ihat  a  captain  has  no  right  whatever  to  dispose  of  a  ship 
i^l^hen  she  is  to  be  considered  at  all  capable  of  perform- 
ing the  voyage  insured :  it  is  true,  he  itiay  dispose  of  a 
wred^  or  that,  irader  certain  circumstances,  he  niay 
hypothecate  and  dispose  of  a  part,  or  the  whole  of  a 
cargo;  but  under  no  circumstances  has  he  the  power 
to  dispose  of  the  ship,  when  she  is  existing  in  spede, 
and  encountering  peril.     In  Reid  v.  Darin/  (6),  the  ship 
had  undergone  great  peril  and  danger,  and  had  stts^ 
tained  considerable  damage,  and  proceedings  were  taken 
in  the  Admiralty  Court,   and  every  thing,  band  Jlde 
done  to  authorise  the  sale  of  the  vessd,  and  yet  the 
Cotnl  expressly  held  that  there  was  an  ahemative,  and 
decided  that  the  captain  could  not  sell  the  ship.    The 
ca^  of  Wilson  v.  Millar  (c)  is  still  stronger,  and  decisive 
aft  to  this  peont;  but  this  was  not  a  sale  by  the  master, 
bet  by  the  assured  himself,  for  the  fiirmer  is  found  by 
the  special  verdict  to  be  acting  under  the  direction  of  the 
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latter.    Supposing  this  were  a  case  of  capture  and  re-cap- 
ture, the  master  could  not  sell  the  chance  of  re-capture, 
of  which   the   underwriter   would  be  entitled  to    the 
benefit ;  he  therefore  could  not  put  an  end  to  the  risk, 
and  say,  the  underwriters  should  not  have  the  benefit  of 
such  re-capture :  so,  if  a  ship  be  in  peril  from  a  storm, 
the. master  could  not  interpose  and  sell  the  property  at  a 
reduction,  so  as  to  deprive  the  underwriters  of  the  chance 
of  her  escaping  from  such  peril;  and  where  a  vessel  is  in 
extreme  danger,  the  captain  alone  cannot  intervene  and 
dispose  of  the  risk,  for  the  underwiiters  have  a  right  by 
their  contract  to  take  the  risk  throughout.     But  if  he 
have  any  right,  it  can  only  accrue  when  the  peril  is  over, 
and  when  the  vessel  has  sustained  considerable  damage; 
he  has  then  an  authority  to  exercise  a  discretion,  and 
determine  whether  it  be  or  be  not  advisable  to  repair, 
her  in  order  to  complete  the  voyage.     The  defendants 
here  do  not  stand  in  the  situation  of  underwriters  on 
the  ship,  nor  underwriters  upon  the  cargo,  for  there 
they  would  be  entitled  to  the  produce  of  the  sale  of  the. 
ship  and  cargo ;  but  if  the  plaintiffs  are  entided  to  recover 
in  this  action,  the  underwritei's  on  freight  will  be  called 
upon  to  pay  an  entire  loss,  at  all  events,  although  they 
can  receive  no  correlative  benefit  or  advantage  whatever. 
Although,  therefore,  it  is  stated  that  this  sale  was  with  a 
view  to  the  benefit  of  all  concerned,  the  whole  of  the  facts 
must  be  taken  together,  and  it  cannot  by  possibility  be 
inferred,  that  such  sale  could  be  for  the  benefit  of  the 
present  defendants.     The  master  could  not  sell  the  diip 
and  cargo  to  deprive  them  of  their  risk;  and  if  it  be  so. 
with  regard  to  him,  how  could  it  apply  to  the  assured  ? 
Although  he  was  upon  the  spot,  he  had  no  authority  to 
decide  and  interfere  for  the  underwriters  on  freight,  nor 
could  he  be  considered  as  acting  for  the  benefit  of  all 
parties.     Whatever  was  done,  therefore,  was  done  en- 
tirely by  the  owner  on  die  spot,  for  the  master  acted 
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Under  his  direction.     As  to  whether  an  abandonment  be  1 S 1 9. 

necessary  or  not,  the  case  of  Great  v.  the  Royal  Ex^  ^"^ 

change  Assurance  {a)  appeal's  decisive,  and  the  judgment  p. 

of  Lord  Ellenborough  in  the  ciise  of  Pai-meter  v.  Tod-  The  Royal 
hunter  {b)  was  there  referred  to  by  the  counsel,  and  con-  Assurance. 
sidered  by  the  late  Lord  Chief  Justice  of  this  Court;  and 
in  the  former  case  it  was  decided,  that  where  a  ship  has 
been  sold,  an  abandonment  was  not  necessary :  but  here  it 
seems  to  be  supposed  that  an  abandonment  of  freight  is 
to  be  deemed  unnecessary,  as  no  advantage  is  to  be  de- 
rived from  it,  and  it  does  not  appear  on  the  special  ver- 
dict that  an  abandonment  is  necessary :  if  not,  then  there 
is  no  total,  but  only  a  partial  loss  of  the  ship,  and  it  ap- 
pears there  was  not,  for  the  underwriters  on  ship  and 
cargo  accepted  a  salvage,  and  paid  a  total  loss.  But  the 
cases  of  Thompson  v.  Rawcrqft  (c),  and  Leatham  v.  Tetiy 
{d\  are  applicable  to  the  present,  and  an  abandonment 
would  have  therefore  been  important ;  for  in  those  cases, 
inasmuch  as  the  freight  was  not  claimed  and  received  by 
the  underwriters  on  the  ship,  the  underwriters  on  freight 
might  say,  such  freight  had  been  abandoned  to  them,' 
and  in  both  those  cases  they  recovered  all  the  freight 
subsequently  earned  by  the  ship.  If  the  assured  were 
justified  in  the  sale,  there  was  nothing  to  abandon.  In 
the  case  oi Hodgson  v.  Blackiston  (e),  Lord  Ellenborough 
held,  that  a  notice  of  abandonment  is  necessary,  although 
the  ship  and  cargo  had  been  sold  and  converted  into  ' 
money  when  the  notice  of  the  loss  was  received.  And  in 
Martin  v.  Crokatt  {f\  his  Lordship  said,  that "  Where  the 
thing  insured  subsisted  in  specie,  he  could  not  but  think 
that  an  abandonment  was  necessary,  if  it  were  necessary  in 
any  case ;  and  that  if  upon  the  happening  of  such  a  peril, 
which  suspended  the  voyage  and  induced  the  necessity 

(£/)  1  Marsh. 447. {b)  1  Camp,  541. (c)  AEa^t,  34. 

[i)  3  Bjs.  Sf  Fui.  479.-- ^(0  Park  on  Insurance,  7th 


edit.  381.  if. {/)  14  East,  466. 
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1 1B9.  of  repair,  the  owners  chose  to  make  it  a  total  losB  upoa 

l^„         the  loss  of  the  voyage,  or  the  probable  estimate  of  the 

V.  expenses  of  repair,  absorbing  the  value  of  the  thing  in- 

The  HoiTAL    gm-gd  they  ouirht  to  have  sny&i  notice  of  the  abandon* 
Exchange  ,11  ,         .  1         11 

Assurance    ment,  to  enable  the  underwnters  to  elect  whether  or  not 

they  would  incur  such  expenses.''  bo  here^  the  plaintifEi 
ought  to  have  given  the  defendants  the  opportunity  of 
judging  for  themselves.  If  the  vessel  had  been  abandoned^ 
this  case  would  have  come  within  the  distinction  whidi 
was  drawn  in  the  case  of  McCarthy  v.  Abel  (a)  /  but  the 
only  question  here  is,  whether  in  the  instance  of  freight^ 
an  abandonment  be  necessary  or  not.  It  is  necessary  in  a 
case  of  capture  and  re-capture.  Here,  whore  the  event 
was  fully  known,  it  was  equally  so,  to  entitle  the  plaintift 
to  recover  as  for  a  total  loss.  The  case  of  Green  v.  Tie 
Royal  Ea:change  {b)  does  not  lay  down  as  a  general  prin* 
ciple,  that  abandonment  on  freight  is  not  necessary. 
In  this  case  the  vessel  returned  to  port,  and  if  the  assured 
had  not  interfered,  she  mi^t,  after  being  repaired,  have 
brought  the  same  cargo  to  this  country,  when  there  would 
have  been  no  loss  of  freight  whatever.  The  risk  wa% 
therefore,  put  an  end  to  by  the  sale,  and  the  defendants 
were  deprived  of  it  by  the  change  of  cargo»  because  such 
change  was  rendered  necessary  by  the  act  of  the  aasuied* 
It  does  not  appear  that  at  the  time  the  ship  was  in 
peiilf  that  without  abandonment  thei*e  was  any  tidng  to 
convert  it  into  a  total  loss.-^It  was  the  sale  that  put  an 
end  to  the  adventure.  If  the  plaintiffi  were  entitted  to 
convert  the  peril  into  a  total  loss,  and  claim  on  the  ua* 
derwriters  on  freight,  then  an  abandonment  of  fi«ight 
was  necessary.  If  there  had  been  an  abandonment  whm 
it  was  a  risk  in  continuance,  it  might  have  been  aban- 
doned, as  in  the  case  of  a  loss  by  capture  and  lecaptnie* 
On  these  grounds,  therefore,  neither  the  master  nor 


(a)  5  East,  388. (b)  1  Marsh.  447. 
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owner  had  any  right  tx)  dispose  of  the  vessel  and  cargOi     ^    18 19. 
so  as  to  deprive  the  underwriters  on  freight  the  benefit  ^^^j^^ 

of  the  contingency  to  which  they  were  entitled  according  v. 

to  their  undertaking  on  the  policy,  and  as  the  adventure  {^^  Koyal 
was  put  an  end  to  by  the  act  of  the  assured,  the  plaintiffs  Assurance. 
are  not  entided  to  recover. 

In  reply. — It  was  observed,  that  as  to  the  diree  points 
made  for  the  defendants,  they  might  very  properly  be 
reduced  to  those  which  were  raised  for  the  plaintiffs; 
namely,  that  the  captain  had,  under  the  circumstances, 
a  right  to  sell  the  ship  and  cargo ;  and  that  an  abandon-* 
xnent  was  unnecessary,  as  there  was  nothing  to  abandon. 
The  case  of  Green  v.  The  Royal  Exchange  {a)  goes  further 
than  this,  for  there  the  ship  was  repaired  in  a  certain  de^ 
gree^  so  as  to  be  enabled  to  bring  home  half  a  cargo ; 
unless,  therefore,  that  case  be  overruled,  the  defendants 
camiot  be  entided  to  judgment.  The  case  of  Anderson  v. 
WaJUis  {b)  has  been  cited  to  shew,  that  a  mere  retardation 
of  a  vc^age  by  the  owners  is  no  ground  for  abandon- 
ment; bat  this  is  not  a  case  of  retardation,  but  the  ne- 
cessitoos  situation  in  which  the  vessel  was  placed,  called 
fox  an  immediate  act,  which  was  done  after  the  advice 
of  the  agent  of  the  owners,  and  the  captain,  after  two 
surveys,  and  with  great  deliberation,  and  the  jury  have 
found  that  it  was  the  best  thing  to  be  done  with  a  view  to 
the  benefit  of  all  concerned.  It  has  been  said,  that  the 
underwriters  on  freight,  although  they  were  parties  con- 
cerned, were  not  benefited  by  the  sale ;  but  they  are  not 
to  be  considered  as  the  parties  concerned)  because,  when 
a  captain  is  contemplating  how  he  shall  dispose  of  a 
ship  and  cargo  in  extreme  distress,  he  looks  only  to  the 
owners  of  such  ship  and  cargo,  and  does  that  which 
he  considers  to  be  most  beneficial  for  them.  It  has 
been  also  said,  that  the  underwriters,  for  the  premium. 


(a)  1  Marsha  447. (/>)  2^Maule  and  Sd.  240. 
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18 19.     ^    agreed  to  take  the  risk,  and  that  they  had  a  right. ta 
run  the  risk  of  the  whole  voyage,  and  therefore  the 
underwriters  on  freight  could  not  be  subjected  to  suffer 
loss.     If  that  be  so,  the  opinions  of  Lord  Mansfieldj  Mr. 
Justice  Biille7j  and  Lord  Ellenborough^  as  well  as  the 
whole  of  the  judges  of  this  Court  at  the  time  the  case  of 
Green  v.  The  Royal  Exchange  Assurance  was  determined, 
amount  to  nothing,  and  the  consequence  would  be,  that 
no  man  would  ever  be  safely  insured.     The  arguments 
for  the  defendants  have  been  founded  on  the  event  that 
has  happened,  namely,  that  the  ship  had  survived ;  but 
the  question  is,  whether  the  conduct  of  the  parties  at  the 
time  of  the  sale  was  improper,  and  whether,  under  the 
circumstances,  any  blame  could  be  imputed  to  them.    It 
has  been  said,   that  in  Green  v.  The  Royal  Exchange 
Assurance  {a)  the  ship  was  a  mere  wreck,  incapable  of 
complete  repair;  but  she  was  repaired  so  as  to  bring 
home  half  a  cargo,  and  she  still  existed  in  specie.    If  the 
owners  and  underwriters  of  the  ship  and  cargo  had  been 
at  Quebec  when  the  event  took  place,  the  latter  would 
instandy  have  abandoned  to  the  underwriters,  and  they 
would  have  proceeded  to  sale  as  speedily  as  possible,  in 
order  to  prevent  the  destrucdon  of  the  ship.     The  mi- 
derwriters  on  the  ship  have  a  right  to  dispose  of  her 
without  the  permission  of  the  underwriters  on  the  freight: 
tliey  had  a  right  to  sell  her,  or  let  her  take  her  chance. 
Tlie  case  of  Reidx.  Daiby  {h)  has  been  much  relied  on  for 
the  defendants ;  but,  on  a  full  consideration  of  that  case^ 
it  is  an  authority  against  them.    The  question  tliere  was, 
whether  the  ship  could  be  sold  under  the  authority  of  the 
Vice  Admiralty  Court,  and  there  was  no  urgent  or  imme- 
diate necessity  to  do  so;  and  in  attending  to  the  argument, 
and  opinions  of  the  learned  Judges  there,  it  will  be  ob- 
served, that  Mr.  Justice  Lawrence  and  Mr.  Justice  Le 


{a)  1  Marsh.  A4J. {h)  10  East,  143. 
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Blanc  difiered  from  Lord  EUenbaroughj  for  Mr.  Justice 
jLawrence  there  said  (a),  ^*  It  was  lield  in  Milles  v.  Fletcher^ 
that  where  the  ship  was  captured  and  re-captured,  but  the 
voyage  was  lost,  and  the  captain,  acting  for  the  best,  had 
sold  the  ship  and  cargo,  the  owner  might  recover  against 
the  underwriters  for  a  total  loss ;"  and  that  learned  Judge 
further  said  (6),  that  ^<  A  ship  might  be  worth  repairing 
to  a  person  on  the  spot,  though  not  so  to  the  owner  in 
England,"     That,  therefore,  is  a  material  consideration 
as  applicable  to  this  case,  and  Lord  Ellenborough  then  re- 
marked, that  it  was  not  found  that  the  ship  was  not  navi- 
gable, but  only  that  she  was  not  capable  of  being  navigated 
home  widi  her  then  cargo.     Mr.  Justice  Le  Blanc  there 
agreed  with  Mr  Justice  Laurence  in  that  opinion,  and 
asked  that  ^^  While  the  subject  matter  is  in  the  form  of  a 
ship,  though  wanting  repairs,  which  perhaps  it  might  not 
be  worth  the  owner's  while  to  make,  would  not  the  pro- 
visions of  the  register  acts  continue  to  apply  to  it,  if  it  were 
in  a  British  port?"  and  in  the  judgment  of  the  Court, 
Lord  Ellenborough  confined  himself  to  the  defendant's  not 
having  complied  with  the  register  acts.     The  judgment, 
therefore,  in  that  case,  was  founded  on  the  fact  of  the  title 
of  the  defendant,  and  not  on  the  ground  that  there  was 
no  authority  to  sell.     The  case  of  Martin  v.  Crokatt  {c) 
is  inapplicable  to  the  present,  as  it  merely  decided  that 
the  assured,  when  they  had  not  abandoned  in  the  first 
instance,  could  not  afterwards  do  so,  when  they  find  in  the 
result  that  the  salvage  and  expenses  exceed  the  value  of 
the  ship.   The  case  of  Wilson  v  Millar  (d)  has  been  much 
relied  on;  and  Lord  Ellenborough  there  said  {e\  "  That 
nothing  but  extreme  necessity  would  warrant  the  master 
in  making  a  sale  of  any  part  of  the  cargo ;"  so  that  he 
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-(5)  Id.  153. (c)   14  East,  465, 
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1810.  there  intimated,  that  in  a  case  of  extreme  necessity,  the 

t^"""^  maj»ter  might  sell ;  but  his  Lordship,  in  that  case  in  con- 

t,.  tinuation,  said,  that "  The  master  there  took  upon  himsdf 

The  Royal     ^q  break  up  the  destination  of  the  adventure,  and   to 

Assurance,     exercise  a  full  dohiinion  by  the  sale  of  the  whole  of  tli« 

goods;  and  the  Court,  on  a  motion  for  a  new  trials  were 
of  opinion  that  an  option  ought  to  have  been  given  to 
the  party  in  England  to  choose  another  market  for  the 
sale  of  his  goods :  that,  therefore,  is  wholly  inapplicable 
to  the  present  case.  Here  the  cargo  consisted  of  timbefp 
and  could  not  be  taken  out  of  the  ship,  and  Mr.  Jualioe 
Abbott  J  in  the  case  of  Wilson  v.  Millar  (a),  added,  ^'  That 
the  proprietor  of  goods  would  seldom  complain,  where  the 
master  bad  exercised  an  honest  discretion  on  the  subject" 
The  main  point  relied  on  for  the  defendants  in  this  cane  is, 
that  the  part  owner  and  master  had  no  right  to  interfinv; 
that  the  mischirf  was  occasioned  by  the  act  of  the  assured, 
under  whose  control  he  acted,  and  that  he  could  not 
change  the  disposition  of  the  property.  But  there  was  no 
improper  or  unnecessary  interference  on  the  part  of  the 
master;  but,  on  the  contrary,  what  was  done  was  with  a 
view  to  the  benefit  of  all  concerned.  The  underwiitets 
on  freight  had  in  fact  no  interest ;  the  subject  matter 
gone;  the  freight  to  be  derived  irom  that  voyage 
entirely  lost.  The  event  is  not  to  be  consid«^,  bat 
the  situation  of  the  ship  at  the  time ;  if  not,  no  man 
b  safe  in  taking  any  step  for  her  preservation.  It 
has  been  contended,  that  if  a  captain  do  what  he  con* 
siders  best  for  the  b^iefit  of  the  owners  of  the  ship  and 
cargo,  that  it  cannot  be  done  while  the  mk  is.  p^id* 
ing;  if  this  be  so,  when  is  he  to  interfere?  It  is  im- 
possible to  say  that  he  can  exercise  his  discretion  after 
the  determination  of  such  risk,  for  he  can  only  efl^tually 


{a)  2  Stark.  5. 
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interfere  while  it  is  in  existence.  He  has  a  right  to  inter* 
pose  when  the  effect  of  his  interposition  may  be  beneficial 
to  the  parties  interested :  is  he  therefore  to  wait  till  the 
consequences  of  the  peril  are  ascertained?  If  he  wer^ 
the  ship  might  have  gone  to  the  bottom.  He  is  not  bound 
to  wait  any  precise  period  for  interposition :  be  is  to  re^ 
gulate  his  conduct  by  the  circumstances  under  which  the 
vessel  is  placed.  It  has  been  further  said,  that  a  captain 
cannot  sell  in  case  of  storm :  it  is  quite  clear  that  he  could 
not  do  so,  because  he  could  not  quit  his  ship  while  the 
storm  subsisted:  so  in  cases  of  capture,  re-capture^  or  em* 
bargo,  it  has  been  said,  that  the  captain  cannot  act ;  but 
if  the  prop^ty  in  those  cases  remain  in  such  a  state  that 
something  may  be  done,  and  the  re-captor  restore  tl^e 
vessel  as  before,  then  every  thing  is  safe;  but  if  upon  the 
capture  and  re-capture  the  capture  be  entire,  the  lo|s 
must  be  total,  and  in  such  a  case  either  a  sale  or  an 
abandonment  may  take  place,  or  any  other  mode  may 
be  adopted  which  circumstances  render  necessary.  The 
only  thing  for  the  captain  to  do,  is  to  ascertain  what  is 
beat  to  be  done,  and  to  do  that  which  he  considers  most 
beneficial  for  all  parties.  The  case  of  McCarthy  v.  Abet  (a) 
is  wboUy  distinct  firom  the  present,  for  this  cannot  be 
as^idtiiated  to  a  hostile  embargo;  for  an  embargo  is 
merely  a  suspension  of  power,  and  may  not  terminate  in 
the  seisure  or  ultimate  destruction  of  the  ship.  In  that 
case  there  was  merely  a  suspension  of  the  risk  for  a  time^ 
but  afterwards  the  fireight  was  earned:  here^  the  ice  might 
have  come  down  upon  the  ship  and  destroyed  her  im* 
mediately,  and  the  master  would  then  have  lost  the 
power  of  doing  any  thing  for  the  benefit  of  the  concerned. 
If  there  had  been  any  person  representing  the  imder- 
wiiters,  an  abandonment  might  have  been  made  as  for  a 
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18 19.  total  loss;  but  this  case  is  stronger  than  any  cited,  for 

the  master  acted  with  the  sanction  of  one  of  the  owners 
who  was  on  board.    This  was  in  fact  not  a  sale  of  a  risk, 
The  Royal    but  a  sale  of  the  ship  and  cargo  under  circumstances  of 
iUsuRANCE.    '^^essity,  at  a  time  when  such  risk  had  been  wholly  lost: 

the  sale  took  place  when  there  was  no  freight  earned, 
and  there  was  in  fact  no  risk  of  freight  to  be  sold.     If 
there  be  any  distinction  in  this  case,  "  with  a  victx>  to 
the  benefit^'  or  "  actually  fm-  the  benejlf'  of  all  concerned, 
it  is  at  most  a  mere  distinction  of  words,  and  not  appli- 
cable to  the  facts  as  proved,  they  are  in  substance  the 
same.     If  the  ship  had  not  been  sold,  she  would,  in 
all  probability,  have  been  destroyed.    The  underwriters 
on  freight  cannot  say  that  any  thing  more  beneficial  to 
their  interests  could  have  been  done ;  neither  can  thqr 
suggest  any  amelioration  or  improvement  of  what  has 
taken  place.  If  the  ship  had  not  been  insured,  the  course 
which  the  captain  has  taken  would  have  been  perfectly 
right  and  consistent     The  defendants  were  not  inte^ 
rested  as  independent  parties,  and  no  third  interest  of 
theirs  should  control  that  of  those  who  were  interested 
in  the  ship  and  cargo ;  but  the  jury  found  there  was  an 
urgent  necessity  to  compel  the  step  which  was  taken,  for 
the  ship  could  never  have  been  preserved  but  by  the 
persons  to  whom  it  was  sold.     If  masters  of  vessels  have 
in  future  no  right  to  exercise  a  discretion,  the  necessary 
consequence  will  be,  that  in  cases  of  distress  they  will 
leave  vessels  to  their  fate,  if  they  cannot  be  certain  that 
what  they  do  will  be  deemed  for  the  best  by  those  who 
are  interested,  and  they  will  be  prevented  from  interfer- 
ing until  the  mischief  has  actually  happened  and  heea 
concluded.     What  has  been  done,  was  intended  for  the 
benefit  of  the  defendants,  as  well  as  all  the  other  parties 
interested.     Although  they  have  received  no  equivalent, 
they  are  still  in  the  situation  in  which  they  were,  as,  under 
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the  cii'cumstances,  every  thing  has  been,  which  could  pos-  18 19. 

sibly  be  preserved,  and  every  benefit  has  been  derived  by  j^"^^ 

those  interested,  agreeably  to  their  capacity  of  receiving  v. 

such  benefit.     The  case  of  Parmeterv.  Tadhunteria)  did  The  Royal 

not  establish  that  an  abandonment  of  freight  was  at  all  Asisukamcb. 
times  necessary ;  but  here,  no  abandonment  took  placei 
because  the  ship  was  in  such  a  peculiar  situation  that  the 
freight  could  not  be  earned,  and  therefore  abandonment 
was  unnecessary.  If  a  communication  had  been  made 
to  the  underwriters  on  freight  at  the  moment,  they  could 
neither  have  interposed,  nor  put  themselves  in  a  better 
situation  than  they  now  are ;  and  the  captain  and  owner 
have  done  every  thing  that  could  possibly  be  done  for 
their  benefit,  and  they  acted  not  only  prudently  but  pro- 
perly in  the  sale  of  the  ship  and  cargo.  There  is  no  case 
in  which  it  has  been  held  that  an  abandonment  of  freight 
is  absolutely  necessary.  If  the  same  cargo  be  stipulated 
to  arrive  in  the  same  vessel,  and  on  the  same  voyage,  it 
cannot  happen;  as  it  is  not  requisite  to  lay  down  abanp 
donment  as  a  distinct  matter  of  law :  it  is  rather  a  con- 
duct to  be  pursued  where  something  has  happened, 
which,  in  substance,  is  a  total  loss,  but  still  th^e  must  be 
something  recoverable .  Here,  no  abandonment  of  freight 
could  be  required,  as  in  all  probability  there  would  have 
been  a  total  loss.  The  cases  of  Hayman  v.  Molton  (A), 
and  Wilson  v.  Millar  (c\  decided  that  the  captain  might 
sell  in  cases  of  exti*eme  necessity,  and  that  of  Andersofi 
V.  Wallis(d)  is  a  stronger  authority  in  favour  of  the 
plaintiffs  than  either  of  these.  They,  therefore,  from  the 
authorities  cited,  but  more  particularly  under  the  precise 
circumstances,  found  by  the  special  verdict,  are  entitled 

to  recover. 

Cur.  adv.  vulL 
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The  case  stood  over  antil  this  day,  when  Lord  Qiief 
Justice  Dallas  delivered  the  following  judgment : 

This  case  has  been  twice  argued,  and  most  ably  oti 
both  occasions.  It  comes  before  the  Court  on  a  special 
verdict,  which,  in  substance,  is  this.  [Here  his  Lord^ 
ship  read  the  special  verdict.]  The  objections  made  to 
the  plaintiff's  right  to  recover  are  these :  Jirsty  it  is  said 
that  the  captain  had  no  right  to  sell  the  vessel  and  so 
determine  the  voyage,  or,  in  other  words,  that  the 
voyage  was  not  put  an  end  to  by  the  perils  of  the 
sea,  but  by  the  act  of  the  assured ;  and,  secondly^  that 
if  the  sale  was  proper,  still  there  ought  to  have  been 
an  abandonment  of  the  freight;  and,  with  respect  to 
the  second  objection,  it  resolves  itself  into  matter  of 
form,  for  under  the  facts  found  in  the  special  verdict, 
inasmuch  as  there  could  be  no  freight  to  abandon,,  nd 
actual  benefit  could  be  derived  from  abandonment  in 
terms,  and  therefore  the  chief  objection  as  against  the 
assured's  right  to  recover  is,  that  something  has  not 
been  done,  which,  if  it  had  been  done,  would  havd 
placed  th%insurer  in  no  better  situation.  The  first  ob- 
jection then  is,  that  the  captain  had  no  right  to  sdl; 
and  as  to  this,  the  argument  has  gone  upon  very  wide 
grounds,  and  a  great  number  of  cases  have  been  re- 
ferred to.  But  before  going  into  the  general  doctrine, 
or  the  particular  authorities,  I  think  it  right  to  premise^ 
that  our  opinions  must  be  considered  as  formed  on  the 
facts  of  this  case ;  for  although  general  principles  aM 
highly  valuable  when  they  can  be  of  general  or  eac€e»- 
sive  application,  yet,  from  the  very  nature  of  solgects 
of  this  description,  the  application  of  the  principle  must 
so  depend  upon  circumstances,  as  to  leave  the  question 
more  upon  the  application  than  upon  the  existence; 
but  as  far  as  decided  cases  furnish  any  rule^  it  must  be 
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applied.     To  proceed  then  to  the  first  objection :  Had 
the  captain  a  right  to  sell,  so  as  to  bind  the  insurer  on 
the  facts  of  the  case  before  us  ?    This  hivolves,  first,  the 
general  right  of  the  captain  to  sell,  and  secondly,  the 
peculiar  facts  as  affecting  the  exercise  of  such  right    The 
first  view  taken  of  the  subject,  has  been  as  to  the  right, 
and  the  extent  of  such  right,  as  it  may  become  a  question 
between  the  captain  and  his  owner,  or  between  the  ori- 
ginal owners  and  a  purchaser,  who  may  derive  title  under 
a  sale  by  the  captain.     Many  cases  have  been  cited  upon 
this  part  of  the  subject :  the  first  I  shall  allude  to  of  this 
descripdoti,  were  those  of  the  Betty  Cathcart  (a),  of  the 
Gratitudine  {b\  and  Reidy,  Darby  {c\  and  of  others  that 
will  be  mentioned  hereafter.    It  may  be  necessary,  there- 
fore, first  to  consider  the  doctrine  as  affecting  such  a  case, 
and  next  to  examine  how  far  it  is  i^plicable  to  the  pre- 
sent.   With  respect  to  the  general  policy  of  the  rule  as 
to  the  right  of  the  captain  to  sell,  in  my  brother  Mar- 
skair»  treatise  on  the  Law  of  Insurance  (d),  this  ques- 
tion will  be  found  to  be  treated  at  large,  and  also,  in  the 
Treatise  of  the  Lena  relative  to  Merchant  Ships  and  Sea- 
men,  by  the  present  Lord  Chief  Justice  Abbott^  and  to 
the  cases  cited  in  both  I  shall  generally  refer.     Several 
foreign  ordinances  expressly  declare  that  the   master 
shall  not  sell  without  a  special  authority  from  the  owners ; 
and  Sir  Matthew  Hale,  in  conformity  to  such  regula- 
tions, is  reported  to  have  decided  that  the  sale  of  a  ship 
by  the  master  did  not  convey  the  property  to  the  buyer, 
althon^h  the  sale  was  made  in  a  foreign  country,  in  a 
case  d[  inevitable  danger,  the  ship  and  tackle  being 
beaten  and  broken,  and  no  hope  of  saving  any  part  of 
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16 19.  '^  them,  partly  on  account  of  the  tempest,  and  partly  on 
account  of  the  barbarity  of  the  inhabitants  of  that  coun- 
try, who  carried  off  every  thing  that  was  cast  on  shore. 
This  case  is  certainly  very  strong,  and  so  much  so, 
that  it  has  suggested  a  doubt  of  the  accuracy  of  the 
report ;  for,  in  observing  upon  it.  Lord  Chief  Justice 
Abbott  says,  ^^  Perhaps  there  might  be  in  this  case  some 
circumstances  not  noticed  by  the  repoi*ter,  that  might 
lead  the  learned  Judge  to  doubt  the  absolute  necessity  of 
a  sale,  or  to  think  the  buyer  a  party  to  the  misconduct 
mentioned  in  the  book."  This  doctrine  seems,  however, 
to  have  obtained  in  the  subsequent  case  of  Johnson  v. 
Shippen  (a),  in  which  Lord  HoU  is  reported  to  have 
said,  ^^  The  master  has  no  authority  to  sell  any.  part,  of 
the  ship,  and  his  sale  transfers  no  property." — Thougih, 
as  to  this,  it  is  to  be  remarked,  that  on  looking  to  ,tbe 
facts  of  that  case,  it  did  not  turn  on  the  point  of  ne- 
cessity, but  on  a  distinction  between  hypothecating  and 
selling,  for  hypothecation  would  have  been  sufficient, 
and  for  necessary  repairs  it  was  admitted  that  this  might 
be  done.  In  a  subsequent  case,  however,  though  Lcmi 
Ellenborough  seemed  disposed  to  admit  the  right  of  the 
master  to  sell  in  a  case  of  extreme  necessity  (and  the 
instance  which  he  puts,  is  of  a  wreck  which  cannot  be 
got  off),  yet  his  Lordship  offered  to  reserve  the  question 
of  the  master's  power  to  sell  under  any  circumstances, 
if  the  verdict  should  render  it  necessary.  In  the  case 
of  Reid  V.  Darby  (6),  his  Lordship  also  quoted  the  au- 
thority of  Lord  Holt  as  to  the  master's  having  no  such 
right  In  the  case  of  Hayman  v.  Molton  {c)  he  again  ex- 
pressed himself  in  these  terms :  "  Where  a  case  of  urgent 
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necessity  and  extraordinary  difficulty  occurs— where  a 
ship  has  received  irremediable  injury,  I  am  disposed  to  go 
as  far  as  I  can  to  support  what  has  been  contended  for; 
namely,  that  the  captain,  acting  honajide  and  for  the  be- 
nefit of  the  owners,  might  sell  the  ship.  This  is  the  dis- 
position of  my  mind,  but  I  cannot  lay  it  down  as  positive 
law/'  In  Wilson  v.  Miliar  (a),  his  Lordship  expressed 
himself  to  the  same  efiect.  It  is  therefore  certainly  true, 
that  even  the  right  to  sell,  as  between  the  captain  and  the 
owners,  has  been  deemed  of  a  very  questionable  nature ; 
although,  upon  the  whole,  extracting  from  the  books  what 
seems  to  be  the  weight  of  authority,  I  conceive  that  the 
right  to  sell  must  be  considered  to  exist  in  cases  of  ex- 
treme necessity ;  a  right,  however,  which  in  all  cases  must 
be  strictly  watched.  Supposing,  therefore,  this  to  be  a 
sale  made  for  the  benefit  of  the  absent  owners,  the  ques^ 
tion  is,  was  it  made  under  circumstances  of  justifiable  ne- 
ceasi^.  I  shall  now  advert,  in  addition  to  the  authori- 
ties to  which  I  have  already  referred,  to  the  cases  cited  to 
prove  thecontrary,  and  of  these,  the  first  is  that  of  Reid 
▼•  Darijf  (A),  where  the  question  was,  whether  upon  the 
facts  of  that  case,  the  master  had  a  right  to  sell,  and  the 
circumstances  were  these.  The  master,  on  an  affidavit 
that  the  ship  had  received  considerable  damage,  procured 
a  survey  to  be  made  under  the  authority  of  the  Vice 
Admiralty  Court,  and  by  a  decree  of  that  Court,  the 
ship  was  finally  sold :  The  Court  of  King's  Bench  held, 
that  such  sale  did  not  divest  the  right  of  the  original 
owner:  first,  because  the  captain  had  no  right  to  seU, 
under  the  circumstances  of  the  particular  case;  and, 
secondly,  that  the  Court  of  Vice- Admiralty  had  no  juris- 
diction or  authority  to  order  a  sale.     The  judgment,  in 
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that  c&se,  could  not,  therefore,  be  different;  Tor  there 
was  no  sufficient  evidence  of  a  necessity  to  sell,  exo^t 
from  the  proceedings  in  the  Vice- Admiralty  Court,  which 
Court  was  held  to  have  no  jurisdiction  to  inquire  into 
the  necessity :  it  stood  upon  the  fact  of  a  mere  sale  by 
the  master,  and  there  was  no  proof  of  a  necessity  for 
such  sale,  escept  what  the  master  himself  had  sworn. 
But  in  this  case,  there  is  supplied  all  that  was  wanting  in 
^keid  V.  Darby :  first,  the  precise  d^ec  of  peril  in 
which  the  ship  was  placed;  and  next,  the  finding  of 
a  special  jury : — ^not  like  the  Court  of  Vice- Admiralty, 
having  no  jurisdiction,  but  having  jurisdiction,  and  in  the 
exercise  of  that  jurisdiction,  having  found  the  degree  of 
peril  to  have  been  such,  as  to  have  induced  and  justified 
the  sale.  Another  case  has  been  cited  {a)  to  prove  the 
right  to  sell  to  be  at  least  doubtfiil,  be  the  circumstances 
what  they  may.  I  have  already  adverted  to  it,  in  this 
respect,  but  subject  to  this  question  (to  be  reserved,  if 
necessary).  Lord  Eltenborougk  thus  lays  down  the  true 
line,  as  to  the  degree  and  measure  of  necessi^ :  <<  A 
sale  can  only  be  justified  by  extreme  necessity,  and  the 
most  pure  good  faith ;  that  is,  if  the  vessel  is  in  such 
a  state,  as  it  would  be  probable  that  the  owners  them- 
selves, if  on  the  spot,  would  have  acted  in  the  same 
way  as  the  captain  has  done,  and  have  sold  the  ship.  1 
shall,  therefore,  leave  it  to  the  jury  to  say,  whether  there 
existed  such  a  necessity  as  called  upon  the  capt^, 
acting  for  the  benefit  of  his  owners,  to  sell  the  ship;  and 
if  there  did,  whether  this  was  a  fair  sale,  ^nd  unmixed 
with  any  fraud  ?'*  And  after  specifying  the  course  iMA 
he  thinks  ought  to  have  been  pursued,  but  which  wto 
not,  his  Lordship  adds,  "  If  this  had  been  done^  aiid 
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fiiileil,  the  neoessi^  of  selling  would  have  bcoa  more 
ppttBing;  and  I  think  the  captain  should  hare  sold.'* 
But  before  I  quit  this  case,  I  will  only  further  observe^ 
that  if  the  jury  had  found  upon  the  question  so  put  to 
them,  in  the  affirmative,  or,  rather,  that  the  peril  in^- 
duced  and  justified  the  necessity,  they  would  have  found 
not  only  in  substance^  but  in  terms,  what  is  found  in 
this  special  verdict :  bujt  finding  the  sale  to  be  fi:uudu» 
lent,  di^Mwed  of  the  doubt ;  for  the  selling  finudulently, 
exduded  the  necessi^  to  sell,  or  rendered  the  sale  void. 
1  have  observed  thus  &r  on  the  case  before  us,  as  if  it 
vrere  a  question  between  the  former  owners  on  a  sale  by 
the  obtain  and  the  vendee,  only  for  the  sake  of  the 
genend  doctrine,  as  I  shall  have  to  apply  it;  and  fur- 
ther, that  in  a  case  which  is  stated  to  be  of  great  ccm- 
sequence  to  the  maritime  and  insurance  law,  I  may  tiot 
be  thought  to  have  overiooked  the  decisions  r^ibrred  to 
at  the  bar:  but,  in  truths  this  is  not  a  case  of  implied 
aothoritj  fixuu  the  owner ;  for  the  owner  liimself  was 
perscmally  present,  and  is  found  to  have  concurred  in 
the  sale.     And  this  leads  me  to  consider  a  difibrent 
pointy  Bflinely,  that  this  was  not  a  sale  by  the  captain, 
biii  by  the  owner ;  and  it  is  asked,  can  thd  insured  have 
a  right  to  sdl  for  the  insurer  ?    To  this  I  answer,  first, 
thai  it  was  not  the  less  a  sale  by  the  captain,  because 
one  of  the  owners  being  present  on  the  spot,  concurred ; 
and,  if  it  were  necessary,  it  might,  as  to  this,  be  ob- 
served, that  onmership  in  a  ship  is  not  like  the  coses 
ot  joiot  concern  or  partnership;  for  one  owner  cannot 
bind  the  rest,  so  that,  substantially,  this  was  a  sale  by 
tke  captaiii,  and  so  the  special  verdict  finds ;  but  it  also 
fiirther  finds,  that  the  owner  on  the  spot  was  the  agent 
of  the  absent  owners.     No  question  can  arise,  therefore, 
upon  implied  authority,  nor  upon  the  effect  of  the  sale 
as  between  the  former  and  the  actual  proprietor;  but 
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I  should  further  say,  that  on  the  broad  ground  of  a 
power  to  act  on  a  sudden  emergency,  in  order  to  save 
as  much  as  could  be  saved  from  impending  ruin,  whe- 
ther it  be  the  owner  or  the  captain,  will  make  no  dif- 
ference, if  the  circumstances  justified  the  selling;  and 
the  sale  was  honestly  and  fairly  conducted.  And  now 
passing  from  this  line  of  cases,  I  come  to  that  which 
constitutes  the  precise  point  on  the  present  occasion; 
viz.  a  question  between  the  insurer  and  the  assured, 
which  I  conceive  to  stand  on  principles  essentially  dif- 
ferent In  die  case  of  Hamilton  v.  Mendes  (a),  the 
distinction  is  broadly  marked,  "  Arbitrary  notions  con- 
cerning the  change  of  property  by  a  capture,  a^  be- 
tween the  former  owner  and  a  recaptor  or  vendee,  ought 
never  (said  Lord  Mansfield)  to  be  the  rule  of  decisi<Mi, 
as  lietween  the  insurer  and  the  assured,  upon  a  con- 
tract of  indemni^,  contrary  to  the  real  facts  of  the 
case."  Let  us  advert,  therefore,  now  to  cases  of  this 
description.  In  Mtlles  v.  Fletcher  {b\  Lord  MansfiM 
told  the  jury,  <^  That  if  they  were  satisfied  the  cap- 
tain had  done  what  was  best  for  the  benefit  of  all  con- 
cerned, they  must  find  as  for  a  total  loss;"  which  they 
accordingly  did.  And  in  another  part  of  his  Lordahip*s 
judgment  he  says,  <^  Tlie  obtain,  when  he  came  to  New 
Yorky  had  no  express  order,  but  he  had  an  implied 
authority  from  both  sides  to  do  that  which  was  fit  and 
right  to  be  done,  as  none  of  them  had  agents  in  the 
place ;  and  whatever  was  right  for  him  to  have  done,  if 
it  had  been  his  own  ship  and  cargo,  the  underwriter 
must  answer  for  the  consequences  of  it,  because  it  is 
within  his  contract  of  indemnity;"  and,  finally  (his 
Lordship  added),  "  I  lefl  it  to  the  jury  to  determine, 
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Whether  what  the  captam  had  done,  was  for  the  be- 
nefit of  the  concerned ;  and  if  they  had  found  that  it 
was,  in  words,  where  would  have  been  the  question  of 
law?^     A  distinction  in  this  case  has  been  attempted  to 
be  drawn  between  the  meaning  of  the  words,   *<  for 
the  benefit  of  all  concerned,"  and  the  words,  ^<  with 
a  view  to  the  benefit  of  all  concerned :"  but  this  seems 
to  be  a  distinction  without  a  di£[ei*ence.     The  expres- 
sion, •*  acting  for  the  benefit  of  all  concerned^**  means 
with  a  view  to  that  benefit,  and  not  what  the  conse- 
quence of  the  act  may  prove.     As  little  reason  does  it 
appear  to  me,  that  there  is  for  another  distinction  made 
between  insurance  on  ship  and  goods,  and  insurance  on 
frdght.    It  is  said,  what  has  been  done  could  not  be  fi>r 
the  benefit  of  the  insurer  on  freight,  which  must  Be  lost 
by  this  proceedbig;  whereas,  if  nothing  had  been  done, 
the  ship  might  have  earned  her  freight,  and  the  insurers 
have  been  discharged.     And  in  the  events  which  have 
happened,  so  it  would  have  been :  but  the  master  is  to 
look  to  the  chief  general  interest,  that  is,  the  ship  and 
cargp ;  and  it  would  be  strange  to  say  that  he  must  sufier 
these  to  prove  a  total  loss  to  the  assured,  or  the  insurer, 
because^  by  abandonment  or  sale,   the  insurer  upon 
fr^ht  may  have  the  loss  as  depending  upon  freight  cast 
upon  him.    If  this  be  a  necessary  consequence  of  a  sale 
justified  in  all  other  respects,  it  justifies  it  in  this  also. 
The  freight  is,  firom  its  very  nature,  incident  to,  and 
dependant  upon  the  fate  of  the  ship,  and  in  this  case,  as 
in  every  other,  parties  must  be  taken  to  have  contracted, 
according  to  the  nature  and  necessity  of  the  thing.   The 
authority  of  Milks  v.  Fletcher  (a)  has  been  recognised  in 
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a  great  number  of  subsequent  cases,  and  has  never,  that 
I  am  aware  of,  been  in  the  slightest  degree  impeached. 
In  PlafUatnour  v.  Staples  (a),  this  doctrine  is  adopted 
by  Mr.  Justice  BuUery  who  states,  ^^  The  insurers  are 
bound  by  the  act  of  the  captain,  when  he  does  what  be 
deems  best  for  the  benefit  of  all  concerned  ;*'  and  it  need 
not  be  eventually  for  such  benefit,  it  is  sufficient,  that 
exercising  an  honest  judgment,  he  deems  it  so  at  the 
time*  I  will  now  again  refer  to  the  terms  in  which,  in 
Hayman  v.  MoUon  (i).  Lord  EUenborough  expressed  his 
opinion ;  and  I  shall  only  further  mention  Crreen  v.  the 
jRo^l  Exchange  Assurance  (c\  in  which  it  was  held,  that 
the  underwriter  would  be  bound  upon  a  sale  fiiirly  con- 
ducted,  and  it  only  went  to  the  jury  on  the  second 
trial,  on  the  question  of  fraud ;  and  Lord  Chief  Justioe 
Gibbs^  in  granting  the  rule,  stated  the  opinion  of  the 
Court  to  be,  that  if  the  captain  acted  &irly,  and  with 
a  view  to  their  benefit,  the  insurers  were  bound  by  the 
sale;  and  it  is  to  be  noted,  that  case^  like  the  present, 
was  an  insurance  on  freight  This  weight  of  authority 
is  decisive  beyond  all  doubt,  unless  the  present  case  can 
be  distinguished.  It  will  be  necessary,  therefore^  to  ad» 
vert  to  the  fiicts  of  the  several  cases,  and  to  see  whether 
they  are,  in  this  respect,  distinguishable  in  principle 
from  the  present ;  and  the  distinction  is  sajd  to  be,  that 
in  all  the  former  cases  the  peril  had  not  only  attadbed, 
but  had  induced,  as  its  consequence,  actual  injury :  bat 
that  here  no  actual  or  adequate  damage  had  happened 
to  justify  the  sale;  that  it  all  rested  in  chance  and  con^ 
tingency,  which  form  the  very  nature  of  )he  cocxtract 
the  insurer  takes  upon  himself.     Risk,  it  has  been  said. 


{a)  1  Term  Rep.  6I  I.- 
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is  the  underwritei^s  daily  bread>  and  thai  no  petsoa  ha* 
a  d^bt  to  detennine  that  risk. for  the  underwriter,  aac} 
place  bunself  in  his  situatioB.  But  to  tliis  reasoning  I 
camot  suhacril^:  the  underwriter,  before  the  voyage 
comneaoea,.  and  whilst  the  ship  is  in  perfect  safety, 
takes  his  chance  o(  all  possible  peril;  but  wh^i  the 
actual  peril  has  taken  place,  and  is  ijnpending,  and  the 
sobglsct  loaUer  of  insurance  is  in  the  jaws  of  destruction; 
the  qpeculi^on  is  ^ntiire^  changed;  and  when  the  as> 
sUr^d  can  no  long^  act  for  himself  in  estimating  the 
degree  of  dinger,  nor  give  U^rectioos  what  shaU  be  dooe^ 
the  qpiestio^  is,,  whether  it  be  not  a  benefit  to  him  to  vest 
in  sone  person  a  power  to  save  firom  probabW  destruc- 
tion all  that  can  possibly  or  probably  be  saved.  App]^ 
this  principle  to  the  furesent  case ;  but  first  let  the  £ic|i 
of  the  SonofiT  cases  be  examined,  and  without  going 
throng  the  precise  detail  it  m^y  at  once  be  admitted^ 
that  m  every  former  ciMse  the  peril  of  the  sea  had  lo  a 
cerlaia  degree  attached,  and  brought  tlie  ship  into  that 
states  in  which  abandonment  or  sale  took  place  by  the 
assured;  but  here  it  is  said  that  the  loss  arose  out  of 
the  act  of  the  owner  in  selling,  and  that  the  sale  was  not 
ii^diicfd  by  any  peril  of  the  sea.  But  this  distinction 
seems  to  me  also  to  be  a  fallacy ;  the  state  of  the  ship, 
wUch  led  to  the  sale,  was  induced  by  the  perils  of  the 
sea ;  she  had  incurred  damage,  in  the  course  of  heir 
voyagei  which  made  it  necessary  to  run  her  on  shor^ 
and  she  was  stranded  at  the  time ;  there  was  no  reason 
for  supposing  she  would  have  been  got  ofif  the  rocks, 
but,  on  the  contrary,  every  probability  of  her  going  to 
destruction ;  which  of  itself  authorised  the  assured  to 
treat  the  voyage  as  at  an  end :  so,  that  though  the  sale 
arose  immediately  out  of  the  act  of  the  captain,  yet,  that 
act  was  induced  by  a  peril  which  had  taken  place,  and 


I819» 


Idlb 

V, 

Thji  Royai* 
ExcHANoa 

AssuaAHGc 


ia2 


CASKS  IK  HILARY  TERM, 


I8I9. 


Idle 

V. 

The  Royal 
Exchange 
Assurance. 


put  tlie  ship  into  a  state  in  which  the  verdict  finds  that, 
in  point  of  fact,  it  was  proper  to  sell.     The  remote  and 
proximate  causes  are  not  to  be  distinguished^  in  point  of 
effect ;  in  this  situation,  the  interest  of  the  assurer  was 
consulted,  and,  acting  for  the  best,  the  ship  was  sold. 
The  case  of  McCarthy  v.  ribel  (a),  has  been  referred  to^ 
and  much  relied  on,  for  these  general  words  made  use 
of  by  Lord  ElUiiborough.  "  If  the  fact  be  merely  looked 
at,  freight,  in  the  events  which  have  happened,  has  not 
been  lost,  but  has  been  ftilly  and  entirely  earned  and 
received  by  or  on  the  behalf  of  the  plaintiffs  (the  as- 
sured) ;"  (but  in  tliis  case  it  is  the  reverse ;  the  freight, 
in  the  events  which  have  happened,  has  been  lost  to  the 
assured).— His  Lordship  then  proceeded,  ^<  But  if  it  can 
be  considered  as  having  been  in  any  other  manner  lost  to 
the  owners  of  the  ship,  it  has  become  so  lost  to  them, 
not  by  means  of  the  perils  insured  against,  but  by  means 
of  an  abandonment  of  the  ship;  which  abandonment 
was  the  act  of  the  assured  themselves,  witli  which,  there^ 
fore,  and  the  consequences  thereof,  the  underwriters  on 
freight  have  no  concern."  And  so  taken,  without  reference 
to  tlic  facts  of  the  case,  these  words  ipay  seem  to  have 
application ;  but  in  truth  they  have  none ;  for  they  apply 
to  a  case  in  which  the  decision  goes  upon  the  very  ground 
that  the  assured  had  no  right  to  abandon,  the  ship  itself 
being  in  safety  at  the  time:  and,  further,  on  the  fact, 
that  the  same  cargo  in  the  same  ship,  belonging  to  the 
same  owners,  did  ultimately  perform  tlie  voyage,  so  as 
to  have  gained  freight  for  the  owners ;  and  tliereforc  that 
they  had  not  a  right  to  abandon,  and  change  a  partial 
into  a  total  loss.     In  the  present  case,  I  may  again  ob- 
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serve,  the  ship  and  cargo  were  not  in  safety,  but  in  the 
greate:)t  peril,  and  the  sale  was  with  a  view  to  the  pre* 
servation  of  a  part,  and  therefore  for  the  b^iefit  of  the 
assurer  and  not  the  assured,  and  in  result  no  freigfat 
whatever  was  earned  by  the  former  owners  of  the  ship 
and  cargo.  Had  the  ship  and  cargo  here  not  been  in 
the  state  of  peril  found  by  the  special  venlict,  but  con- 
tinued the  property  of  the  same  owners,  and  the  same 
voyage^  with  delay  only,  been  ultimately  performed,  the 
case  oi  McCarthy  v.  Abel  {a)  would  have  applied  to  the 
present;  but,  according  to  the  facts  to  which  that  deci« 
sion  was  confined,  it  seems  to  me  to  have  no  application 
whatever. 

The  next  case  which  has  been  cited,  is  that  of  Anderson 
V.  Wallis  (6). — The  ship  there  met  with  very  bad  weather 
in  the  course  of  her  voyage,  sustained  much  damage,  and 
was  obliged  to  bear  up  for  Corky  and  run  into  Kinsale 
harbour ;  when,  upon  a  survey,  she  was  found  to  be  in  so 
bad  a  state  as  to  render  it  necessary  to  undergo  a  thorough 
repair,  and  that  the  whole  of  the  cargo  should  be  un- 
loaded. The  repairs  could  not  be  finished  so  as  to  en- 
able the  ship  to  leave  Kinsale  in  time  to  reach  Q^bec  that 
season ;  nor  could  any  other  ship  be  procured  to  forward 
the  cargo  in  time,  so  that  the  voyage  was  abandoned,  and 
the  captain  sailed  on  another  voyage.  It  was  further 
proved,  that  if  another  ship  could  have  been  procured, 
it  would  not  have  been  possible  to  prosecute  the  voyage 
that  season ;  for,  that  after  the  middle  of  November^  it  is 
impossible  for  any  ship  to  enter  the  river  St,  Lawrences 
it  bdng  about  that  time  so  full  of  ice,  that  it  is  almost 
certain  destruction  for  a  ship  to  make   the  attempt 
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1910;         The8e:were  the  CkIb  c£  that  case,  and  the  argumpnt  at 

I^.  th.  bar  west  Hponihegrotnid,  that « the  dup»ubri.tod> 

V,  aadl  was  m  safety^  and  Mrithini  the  management  audi  €Oiir- 

'^R  HoYAh    ^j^  of  the  agent  of  the  aaBured  at  the  tune,  she  ot^A 

AsaoaiiNCB*    ^  ha,Ye  been  repaired;  and  therefore  the  assured  bud 

DO  righi  to  abandon.  It  was  said  to  be  a  retardntinw* 
nadj^  and  not  a  total  frustration  c^  the  Tograge-;.  aad 
waa  disdfiguiahed  in  this  respect  from  the  case  <^  Mam 
rung  V.  Newnham  (a),  wkere  the  ship  had  recdnredi  isce^ 
paraUe  damage^  and  the  cargo  could  not  be  othevwifie 
GOKveyed  to  its  place  oS  dsstinatioA;  aad  iifion  tWg 
grounds  the  Court  finaUy  hek^  thai  this  waa  »  m^re 
retardation  of  the  voyage,  and  that  therefore  the  framed 
had  no  ri^t  to  abandon.  I  am  at  a  loss  to»  aasimihEite . 
such  a  case  with  the  present  When  the  caplain  put  aa 
end  to  the  voyage^  as  by  Ins  act  he  endeavoured  te^  doi 
dbe  ship  was  lying  in  harbour,  and  in  perfect  aitfety; 
here  the  sh^  and  cargo  were  out  of  all  eoatrol  «jt  the 
moment^  beating  on  the  rocks  in  the  open  sea,  and  in 
danger  of  going  to  pieces  every  movient.  The  ^udff^ 
ment  of  the  Court  in  the  case  of  Anderson  v.  fVaUis  (6) 
went  upon  the  ground,  that  the  obtain  did  not  act  fix 
the  best  But  in  this  case^  the  jury  have  ibund»  that  hf^ 
did  act  for  the  best;  and  in  circumstanceSf  the  twa  mspi 
stand  in  direct  of^position.  In  one  respect,  however, 
as  to  what  is  said  by  Lord  EUenbormtgk^  it  ia  a  cas«i  in 
point  in  favour  of  the  present  plainti&;  for  at  tbe  con- 
clusion of  his  judgment,  his  Lordship  expresses  hjy^B^^ 
in  these  terms;  <^There  is  not  any  case  which  authcK 
risEes  an  abandonment,  unless  where  the  loss  has  been 
actually  a  total  loss,  or  in  the  highest  degree  prcd^ablf  at 


(«)  2  Marsh,  on  Insurance,  585.  2d  Edit.  S.  C.    2  Cajm?. 
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the  tune  of  the  abandonmeiiL"  And  that  this  ahip  was 
in  the  highest  degree  of  probable  danger,  at  the  time 
when  the  Toyage  was  put  an  end  to  by  the  sale,  is  not 
only  found  by  the  special  verdict,  but  has  in  terms  been 
distinctly  admitted  at  the  har :  the  opinion,  therefore^  of 
Lord  EUenboraugh  in  the  case  o{  Anderson  v.  WaUis^  is 
with  the  plaintiffi  in  this  case,  where  it  does  apply; 
but  where  it  has  been  endeavoured  to  be  applied,  it  fails 
in  application*  On  the  case  of  Reid  v.  Darby  {a\  I 
have  already  observed,  and  considering  the  fiicts  of  that 
case^  it  does  not  bear  on  the  presenL  I  have  now  ad- 
verted to  most  of  the  cases  cited  at  the  bar.  It  is  ad- 
mitted, that  none  are,  in  circumstances,  precisely  similar 
to  the  present;  but,  for  the  reasons  given,  I  think  those 
cited  for  the  defendants  fail  in  application,  and  some  of 
them  become  authorities  the  other  way :  so  that,  in  the 
result,  this  case  must  come  round  to  the  plain  and 
simple  principle  to  be  found  in  the  case  of  MiUes  v. 
Fletcher  {b\  impeached  by  none,  confirmed  by  all  the 
subsequent  cases,  and  not  in  reason  to  be  distinguished 
from  the  present  And  there  is  no  danger  to  the  assurer 
from  abiding  by  such  a  rule.  He  may  refuse  to  pay ; 
and  what  is  the  consequence  ?  His  case  will  be  referred 
to  the  consideration  of  a  jury,  most  competent  to  de- 
cide, composed  of  men  both  of  commercial  and  nautical 
knowledge^  some  of  them  ship-owners,  others  insurers; 
bringing  to  the  investigation,  knowledge  and  experience ; 
forming,  therefore,  on  the  whole,  a  tribunal  to  which  the 
investigation  may  be  safely  committed.  Beyond  this,  I 
need  scarcely  add,  their  judgment  will  at  all  times  be 
liable  to  review,  and  even  to  the  examination,  if  ncces- 
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sary,  which  this  case  has  undergone.  Our  opinion, 
theref(M'c,  is,  that  the  assured  are  entitled  to  recover, 
unless,  in  point  of  form,  an  abandonment  of  freight  was 
necessary.  As  to  this,  I  shall  only  say,  without  mean- 
ing to  lay  down  any  general  rule,  we  think  it  was  not, 
in  this  particular  case.  Green  v*  the  Royal  Exchange 
Assurance  {a)  is  admitted  to  be  in  point;  and  having 
concurred  in  that  decision,  I  sec  no  reason  to  alter  my 
opinion.  Confining,  however,  the  judgment  of  the  Court 
to  the  facts  before  us,  we  do  not  think  it  was  necessary  to 
abandon.  The  consequence  is,  that  judgment  must  be 
entered  for  the  plaintiffs. 


Judgment  for  the  plaintiffi  accordingly. 


(a)  I  Marsh.  447. 
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Brooks,  assignee  of  CARBUTTt  a  bankrupt,  v.  Sowxrby        Friday, 

and  another  (a).  Feb.  13. 

This  case  now  came  before  the  Court  on  a  special  ver-  The  issuing  a 

diet,  which  stated,  that  Carlmtt,  on  the  1st  of  Januanu  commission 

-    .  "^    of  bankruptcy 

1816,  bdng  a  trader,  dealer,  and  chapman,  and  a  per8<m  is  of  itself 

within  the  description  of  the  several  statutes  made  and  sufficient  no- 

in  force  concerning  bankrupts,  on  the  1st  otjune,  1816,  ^q^i^  of  ^ 

became  indebted  to  Henry  Buttenxxjrthj  John  Brooks^  prior  act  of 

J^omoi  Smithy  and   Thomas  SharpleSj  in  the  sum  of  bankruptcy 

bavmg  been 
«£lOO,  and  upwards;  and  that  being  such  trader,  and  so  committed : 

indebted,  he,  on  the  27th  o£  August  following,  committed  ^^  ^^  ^&nt 
an  act  of  bankruptcy ;  an4  that  on  the  7th  of  October,  in  ^^  personal 
the  same  year,  a  commission  of  bankrupt  against  him  on  knowledge  of 
the  petition  of  Buttenoorth,  Brooks,  Smith,  and  Sharpies,  JJch  cSmii^ 
directed  to  five  commissioners  therein  named,  giving  fall  sion  will  not 
power  and  authority  to  them,  four  or  three  of  them,  of  P^o^^t  a 
whom  one  or  two  certain  of  the  persons  mentioned  as  com-  Within  the  stat. 
missioners  was  to  be  one  to  execute  the  commission ;  that  l  J^c.  i.  c.  15. 
by  virtue  of  the  conunission,  three  of  the  coimnissioners,  '* 
of  whom  one  of  the  said  two  persons  in  that  behalf  was 
one,  having  taken  on  themselves  the  burthen  and  execu- 
tion of  the  commission,  afterwards  found  that  Carbutt 
became  a  bankrupt  before  the  suing  forth  of  the  com- 
mission ;  and  that  they  did  thereupon  declare  and  adjudge 
him  bankrupt  accordingly.     And  that,  on  the  26th  of 
Naoember,  at  a  meeting  of  his  creditors,  in  that  behalf, 
duly  held,  the  plaintiff  was  by  such  creditors  duly  chosen 
sole  assignee  of  Carbutf%  estate  and  effects;  and  that,  on 
the  same  day,  by  an  indenture  made  between  three  of 


(a)  For  the  previous  judgment  of  tlic  Court  in  this  case, 
see  anie^  vol.  2,  page  58. 
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the  commissioners,  of  whom  one  of  the  two  persons  in 
that  behalf  was  one,  of  the  one  part,  and  the  plaintiff  of 
(he  otfaor  part,  the  said  three  commiswoncrs  did  ordov 
bargain,  sell,  assign,  transfer,  and  set  over  unto  the 
plaintiff  all  the  goods,   chattels,  personal  estate,    and 
e8ects  dT  Carbutf :  To  liare  and  to  hold  the  tame  to  the 
plaintiff  in  trust  for  the  benefit  df  the  creditors.     Tliat 
the  defendants,  b^re  and  at  the  sereral  times  herdli* 
after  mentioned,  were  co-partners  in  trade;  and  that 
whilst  CarbuH  was  such  trader,  and  before  faia  bank- 
ruptcy, they  were  indebted  to  him  in  the  sum  of  £98 :  45. 
for  goods  sold  and  delivered  by  him  to  them  befcnre  he 
became  bankrupt    That  on  the  10th  of  October^  being 
after  the  issuing  the  commission,  CarbuH,  in  order  to 
obtain  payment  of  the  same  debt,  in  manner  hereinafter 
stated,  sent  from  Stockton,  in  the  county  of  Durhamf 
where  he  then  was,   a  lettar  directed  to  one  Memy 
Thomas^  bis  agent,  at  Manchester^  in  which  letter  be 
inclosed  a  paper,  stamped  with  a  stamp,  for  a  bill  of 
exchange,  in  blank,  excepting  that  the  name  of  dnimtt 
was  by  him  written  thereunder  as  the  maker,  and  was 
also  indorsed  by  him  thereon  as  the  indorser;  and  by 
that  letter  he  requested  the  said  Hemy  Thomas  to  de- 
liver the  stamp  so  signed  to  his  {Carbutf  s)  fether,  and  to 
idQ  him  to  date  it  back,  and  place  it  to  his  own  acoowl; 
that  the  stamped  paper,  with  Carbutf  s  name  tkereoB, 
was  accordmgly,  on  the  ISth  of  October,  delivered  to 
his  father,  Francis  Carbutt,  at  Manchester,  and  diatr  the 
same  was,  on  that  day,  filled  up  by  some  person  in  the 
form  of  a  bill  of  exchange;  and  that  it  was  dated  badt  to 
the  4th  of  October,  in  the  same  year,  and  t^nt  wliea  k 
was  so  filled  vp,  purported  to  be  the  bill  of  Cartel  the 
bankrupt,  directed  to  the  defendants,  whereby  he  re- 
quested  them,  at  four  months  after  the  date  thereof,  to 
pay  to  the  order  of  himself  £95 :  4*.  value^received,  and 
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to^be  duljr  ^indoiiea  fay  liim«    That  die  ^MamhntB  did         tBf9 
not  see  the  bill  of  exchange,  nor  had  they  sny  know- 
ledge thereof  until  the  SOth  of  October ^  on  which  day  it 
waspresBnted  to  them  finr  acceptance,  in  the oivdinary 
Qounie^xf  bufliness,  by  a  third  perscm,  <who  was  then  ithe 
'hamajide  holder  thereof,  and  was  by  them  duly  accepted, 
in  order  to  diachai^  the  said  debt.    That  the  defisnd«ait8 
had  not,  atai^  time  before  their  jicoeptance  of  the^biU, 
^my  notice  tlmt  CarbtUt  had  become  a  bankrupt,  icn*  that 
be  was  infiolvent,  or  had  stopped  pajrment,  miless  the 
iiiuing  of  the  .comminion  be  by  law  deemed  sufficient 
notice  lheiso£     That  the  notice  of  the  comminion  and 
bonkn^ilcy  appeared  in  theljondon^Gaxette^  for  tbe'imt 
dma,  4m  the  5di  of  Novembers  and  that  after  the  ap- 
-pearance  of  that  notice,  and  after  the  aBugnment  'by  the 
^commiMionersto  the  plaintiff  before  the  billof  exchaiige 
lwoame«payable,  namely,  on  the  14th  of  January ^  1617, 
the.plainti£^  as  assignee  of  Carbutty  demanded  from  the 
deftndants  payment  of  the  said  sum  of  «£'95  :  4s.  but 
•wbich^tiieydid^iiot  then,  nor  have  since,  paid  to  him. 
tEbat  wkendie  bill  of  exchange  became  payable,  tiz.  on 
*the  7th  of  iF^iruary,  1817,  the  defisndants  paid  the  said 
«am  of  £95 :  45.  therein  specified,  to  a  diird  persoiit 
who  *was'tfien  the  bcnajide  holder  fliereof;  and  that 
'tkat8um,^iodue  from  the  defendants  to  Cardn^/,  at  the 
'  time  oPhi^baidamptcy,  was  not  paid  by  them,  or  satisfied 
in  any  odter  manner  dian  as  above-mentioned. 

^Theqaestion  for  the  opinion  of  the  Court,  was,  wfae* 
dwnr  die  defendants  were  discharged,  by  the  payment  bf 
the  bUl^'firom'th^r  liability  to  the  plaintiff,  as  assignee. 

This  case^was  twice  argued;  first,  in  the  hstterm  !y 

•Jr.  Seijt.  \Lens,  for  the  plamtiff,  and  Mr.  Seijt  BUmet, 

*fer^e  defendants;  and  again,  in  this  term,  by  Mr. 
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Serjt  Faughan,  for  the  plaintiff,  and  Mr.  Seijt.  Copley^ 
for  the  defendants. 

Arguments  for  the  plaintiff. — The  questions  to  be 
considered  are,  whetlier  the  issuing  of  the  commission 
can  be  deemed  notice  to  all  the  world  of  a  prior  act  of 
bankruptcy  having  been  committed?   or  whether  an 
actual  or  personal  knowledge  of  the  issuing  of  such 
commission  is  required,  to  bring  this  case  within  the 
statute  1  Jac.  I.  c.  15.  s.  14.     The  first  pomt  to  be 
ascertained,  is,  the  effect  of  the  act  of  bankruptcy,  wbeo 
.  followed  up  by  a  commission  and  assignment.    The  mo- 
ment a  person  becomes  bankrupt  he  ceases  to  have  any 
autliority  to  draw  a  bill,  or  to  control  the  disposition  of 
any  of  his  iunds.     The  13  Eliz.  c.  7.  s.  2.  gives  an  au- 
thority to  the  commissioners  to  dispose  of  the  bankrupts 
money,  goods,  chattels,  merchandise,  and  debts^  where- 
soever they  may  be  found  or  known,  and  to  cause  the 
same  to  be  scid  for  the  best  value  they  may;  or,  otbe^ 
wise,  to  order  the  same  for  true  satisfaction  and  pay- 
ment of  the  creditors :  and  that  every  direction,  order^ 
bargain,  sale,  and  other  tilings  done  by  the  oommis- 
sioners  shall  be  good  and  effectual  in  the  law,  to  aU 
intents,  constructions,  and  purposes,  against  the  oflfender, 
debtor,  his  wife,  heir,  or  child,  and  against  all  other 
person,  or  persons,  claiming  by,  from,  or  under,  such 
offender  or  debtor,  by  any  act  or  acts,  made  or  done 
afler  any  such  person  shall  become  bankrupt.     Tlie 
effect  of  this  clause  therefore,  is,  to  make  a  bankrupt 
civiliter  mortuus ;  for  he  has  no  power  over  his  efifects, 
and  by  the  operation  of  law  is  divested  of  all  his  pro- 
perty from  the  moment  the  act  of  bankruptcy  is  com- 
mitted, when  such  act  has  been  followed  up  by  a  com- 
mission and  assignment,  and  when  the  one  has  issued 
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mnd  the  other  is  made,  from  that  time  all  th6  intetrne- 
diate  acts  of  the  bankrupt  are  void.  This,  therefore,  by 
rdation,  vests  the  rights  of  the  bankrupt  in  the  asrignees ; 
whatever  rights,  therefore,  the  bankrupt  may  afterwards 
be  entitled  to,  must  be  acquired  by  subsequent  statutes. 
It  is  contended  for  the  defendants,  that  if  a  payment  be 
miide  to  a  bankrupt,  bandjlde^  that  such  payment  shall 
not  be  midangered,  provided  the  person  who  pays  has  no 
knowledge  or  understanding  that  an  act  of  bankruptcy 
has  been  committed ;  that  will  depend  on  the  construction 
of  the  14th  sect  of  the  stat  1  Jac.  1.  c.  15*  It  has  been 
determined  that  a  bankrupt  cannot  draw  bills  of  exchange 
after  an  act  of  bankruptcy ;  and  in  the  case  of  J^amason 
F.  Fi-ere  (a),  where  there  were  three  partners,  and  two 
of  them  affected,  without  authority,  to  bind  the  firm  by 
deed,  and  assigned  a  debt  due  to  them  from  a  corre- 
^Kindent  abroad,  without  his  privity,  to  a  creditor  at 
home^  and  afterwards  by  direction  of  such  correspond^fity 
drew  a  bill  of  exchange  in  the  name  of  the  firm  upon  his 
agent  here^  which  was  accepted,  payable  to  their  own 
order  fiir  the,  amount  of  the  debt;  and  the  two  partners, 
in  the  mean  time,  having  committed  acts  of  bankruptcy, 
indorsed  such  bill  to  the  creditor  of  the  firm,  in  part 
satis&ction  of  his  debt,  and  afterwards  separate  commis- 
sions were  sued  out  against  the  two  partners,  who  were 
declared  bankrupts,  and  their  effects  assigned,  and  the 
mther  partner  was  all  this  time  abroad ;  in  a  joint  action 
commenced  by  the  solvent  partner  and  the  assignees 
of  the  bankrupts  against  the  creditor  receiving  the  bill, 
it  was  held  that  the  bankruptcy  of  the  two  operated  as 
a  dissolution  of  the  partnership,  and  destroyed  every 
act  of  trading;  and  Mr.  Justice  Le  Blanc  there  said  (&), 
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**  After  the  acts  of  bankruptcy  committed  by  two  of 
the  partners,  followed  up  as  they  were  by  commis- 
sions and  assignments,  they  ceased  to  have  any  con- 
trol or  di4>osition  over  the  joint  property ;  and  therefore 
their  indorsement  of  the  bill  to  the  defendants,  after 
such  acts  of  bankruptcy,  was  made  by  persons  having 
no  authority  to  dispose^  in  that  manner,  of  the  partner* 
ship  fund  or  property;  and  the  present  plainfift,  in 
whom  by  operation  of  law  the  whole  property  was 
vested,  from  that  time  are  entitled  to  recover  back  the 
money  received  on  the  bill  as  money  received  to  the  use 
of  the  other  partner,  and  of  the  respective  aaaignees.'' 
Although  the  bill  there  was  paid,  bondjidej  to  satisfy 
the  debt,  yet  as  it  was  drawn  by  a  perscm  having  no 
control  over  the  property,  it  was,  therefore,  held  to  be 
paid  under  an  authority  which  failed.  It  is  quite  dear 
that  an  acceptance  of  a  bill  of  exchange  is  equivalent  to 
a  payment[(a);  but  the  acceptance  here  pre-supposes 
the  right  in  the  bankrupt  to  indorse ;  had  he  then  any 
right  to  give  an  authority  to  call  on  the  defendants  to 
pay  the  bill  by  virtue  of  this  indorsement?  If  the  bill 
had  been  drawn  in  the  ordinary  course  of  trade,  it  might 
have  been  protected  by  the  statute  oi  James,  but  it  was 
drawn  and  indorsed  by  a  person  who,  at  the  time^  had 
lost  the  capacity  of  doing  either;  and  it  was,  therefore^ 
fan  authority  to  pay  money  by  a  person  who,  under  the 
statute  of  Eliz.  had  lost  all  power  to  do  so,  which  power 
was  not  revived  by  the  subsequent  statute  of  James,  As 
to  the  general  effects  of  the  'operation  of  bankruptcr^,  it 
has  been  determined  in  the  case  of  Hague  ▼•  Roller 
Stan  (&),  that  a  separate  commission  against  one  partner 
followed  by  an  adjudication  that  he  is  a  bankrupt,  puts 
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an  end  to  the  partnership ;  that  the  effect  of  the  bank, 
ruptcy  is  to  dissolve  the  partnership,  and  to  avoid  all 
the  acts  of  the  bankrupt  from  the  day  of  the  bank- 
ruptcy :  and  in  Marsh  v.  Chambers  {a\  it  was  held,  that 
if  a  bUl  of  exchange  be  indorsed  to  the  debtor^  of  a 
bankrupt  after  the  bankruptcy,  it  cannot  be  set  off 
^•gainst  a  demand  by  the  assignees;  so,  in  Dickson  v. 
Boons  (ft),  it  was  held,  that  in  an  action  brought  by  the 
assignees  of  a  bankrupt  upon  a  pix)missory  note,  payable 
to  the  bankrupt,  the  defendant  cannot  set  off  cash  notes 
Issned  by  the  bankrupt,  payable  to  the  bearer,  bearing 
date  before  his  bankruptcy,  unless  the  defendant  shew 
diat  such  notes  came  to  his  hands  before  the  bankruptcy 
took  place;  for,  if  the  notes  were  indorsed  by  the  bank-* 
rupt  after  the  bankruptcy,  they  could  pass  no  interest, 
for  his  power  was  gone.  With  respect  to  the  question, 
whether  the  commission  is  to  be  taken  as  notice  or  not, 
it  will  depend  not  only  on  the  construction  of  a  series  of 
statutes  passed  on  that  subject,  but  on  the  authority  of 
dedskms  previous  as  well  as  subsequent  to  their  enact- 
ment; and  those  statutes  affirm  the  law  as  it  was  be^ 
fore.  The  issuing  a  commission  has  ever  been  consi- 
dered to  be  taken  as  a  notice  to  all  the  world  of  an 
act  of  bankruptcy  having  taken  place.  The  46th  and 
49th  Geo.  8.  go  further,  and  make  a  superseded  com- 
mission notice.  No  distinction  has  been  drawn  between 
an  express  and  implied  notice  of  an  act  of  bankruptcy 
having  taken  place;  for  the  defendants,  it  is  contended 
that  this  case  comes  witliin  the  meaning  of  the  statute 
1  Jac.  1.  c.  15.  s.  l*.  which  protects  the  payment  made 
by  them.  It  is  material  to  observe  how  the  law  stood 
previous  to  the  time  that  statute  was  passed;  for  the 
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very  intention  of  that  statute  was  to  give  a  benefit :  t^ 
was  found  that  great  inconvenience  had  been  sustained 
by  secret  acts  of  bankruptcy ;  and,  therefore,  that  when 
money  was  paid  to  a  bankrupt,  bond  fide^  and  in  the 
regular  course  of  payment,  it  was  thought  unjust  that  a 
party  should  be  called  on  to  pay  it  over  again,  iip<Hi  the. 
doctrine  of  its  being  the  property  of  t}ie  assignees,  by 
relation  of  the  act  of  bankruptcy.  In  SmilA  v.  Mitts  (a), 
there  is  a  distinct  authority,  to  shew  that  a  commission, 
of  bankruptcy  is  notice,  for  it  was  there  resolved  by  all 
the  Judges,  as  follows :  ^^  Also  this  case  is  stronger,  he-^ 
cause  the  gift  is  an  assignment  of  the  bankrupt  after  the. 
commission  awarded  under  the  great  seal ;  which  com- 
mission is  matter  of  record,  whereof  every  one  may  take 
conusance."  The  only  distinction  between  a  record  and 
a  commission  of  bankrupt,  is,  that  the  former  was  not 
actually  published,  but,  by  being  on  record,  every  per- 
son was  bound  to  take  notice  of  them.  This  resolution 
was  made  18  years  after  the  passing  of  the  stat.  IS  iSIts. 
c.  ?•  and  the  word  **  majf^  is  to  be  construed  impera- 
tively, and  taken  to  mean  ^<  must ;"  and  after  that  resolu- 
tion it  is  stated  that  ^^  vigilantibus  et  turn  darmientibuM 
jura  subveniunt ;  for  otherwise  a  debt  might  be  concealed, 
or  a  creditor  might  absent  himself  and  so  avoid  all  the 
proceedings  of  the  commissioners  by  force  of  the  said 
act;  and  every  creditor  may  take  notice  of  the  commis- 
sion being  matter  of  record,  as  is  aforesaid,  and  so  no 
inconvenience  can  happen  to  any  creditor  who  will  be 
vigilant;  but  great  inconvenience  will  follow,  and  the 
whole  efiect  of  the  act  be  overthrown,  if  other  construe^ 
tion  should  be  made."  There  is  no  difference  as  to  whe- 
ther this  be  a  constructive  or  implied  notice.     Since  the 


(a)  2  Rep.  26. 
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•tatote  of  James  has  passed,  it  has  been  held  (a),  that'the 
issuing  a  commission  is  a  public  act,  of  which,  when  it 
is  sued  out,  all  are  bound  to  take  notice;  and  the  Court 
there  said,  that  all  the  property  was  divested  by  the  act 
of  parliament,  to  which  aA  persons  were  presumed  to  be 
parties,  and  bound  by  it;  so  in  Collett  v.  De  Gols  {b\  it 
was  hdd,  that  a  commission  of  bankrupt  was  a  public 
act,  but  that  an  act  of  bankruptcy  might  be  so  secret  as 
to  be  impossible  to  be  known ;  and  the  distinction  was 
then  taken  between  the  actual  issuing  of  the  commis-^ 
sion  and  the  act  of  bankruptcy  itself.  When  a  statute 
directs  notice  to  be  given,  it  means,  that  all  the  world 
are  conclusively  bound  to  know  the  fact.  In  Watkins 
V.  Mound  {c\  Lord  EUenborougA  said,  ^<  I  must  consider 
that  a  commission  of  bankrupt  has  issued,  when  it  is  de^ 
livered  out  under  the  great  seal,  and  that  that  would  be 
sufficient  to  bring  it  within  the  meaning  of  the  40  Geo.  3. 
c«  12L  although  such  a  commission  had  never  been 
opened  or  acted  upon.  Notice,  then,  is  equivalent  to 
knowledge^  and  no  distinction  can  be  drawn  between 
express  and  implied  knowledge.  Personal  ignorance  of 
a  commission  having  issued  is,  therefore,  no  excuse. 
The  statute  1  Joe.  1.  was  a  boon  given  in  ease  of  the 
rigor  of  the  law  as  it  then  stood ;  it  therefore  remains  to 
be  conndered  how  far  the  advantage  of  that  statute  is 
taken  away  by  the  effect  of  subsequent  statutes,  with 
respect  to  payments  made  by,  as  well  as  those  to,  a  bank- 
rupt. Payments  made  by  a  bankrupt  were  not  protected 
undl  the  5  Geo*  2.  c.  SO ;  and  the  statute  of  James  relates 
only  to  payments  made  to  a  bankrupt.     The  19  Geo.  2. 
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c  32.  8.  1.  (a),  is  conclusive,  to  shew,  that  if  tbe  con- 
struction contended  for  ought  to  prevail,  it  should  do  so 
as  well  in  payments  made  to,  as  by,  a  bankrupt  On 
the  construction  of  this  clause,  the  instant  the  commis- 
sion issued,  although  it  was  impossible  for  the  party  to 
have  any  knowledge  of  its  having  so  issued  by  any  indi- 
vidual information,  yet  if  a  payment  were  made  without 
such  notice,  it  would  not  avail.  If  a  commissicm  had 
issued  it  is  not  to  be  considered  as  a  secret  act  of  bank- 
ruptcy, if  incomes  to  the  knowledge  of  a  creditor,  and  a 
commission  is  sued  out.  The  5  Geo.  2.  and  the  19  Geo.  2. 
therefore,  taken  with  reference  to  each  other,  are  af^pli- 
cable  to  the  present  question;  but  by  the  46  Geo.  3. 
c  135.  and  the  49  Geo.  3.  c.  121.  the  parliamoit  has 
recognised  as  the  existing  law,  that  a  commission,  though 
superseded,  shall  be  notice.  The  former  established  two 
things:  first,  it  rendered  good  all  paym^its,  hcnSJide 
made  two  months  before  the  commission,  provided  the 
persons  dealing  with  the  bankrupt  had  not,  at  the  time 
of  such  payment,  any  notice  of  any  prior  act  of  bank- 
ruptcy, or  that  the  bankrupt  was  insolvent,  or  had 
stopped  payment;  it  therefore  did  not  contemplate  a 


(a)  By  which  it  is  enacted,  «  That  no  person  who  is,  or 
shall  be  bon&Jide  a  creditor  of  any  bankrupt,  for  or  in  re* 
spect  of  goods  really  and  hon&Jide  sold  to  such  bankrupt,  or 
for  or  in  respect  of  any  bills  of  exchange,  honAfide  drawn 
negotiated,  or  accepted  by  such  bankrupt,  in  the  usual  and 
ordinary  course  ot  trade  and  dealing,  shall  be  liable  to 
refund  or  repav  to  the  assignees  of  Buch  bankrupt's  estate 
any  money,  which,  before  the  suing  forth  of  such  commis^ 
sion,  was  really  and  hon&Jide,  and  in  the  usual  and  ordinary 
course  of  trade  and  dealing,  received  by  such  person  of 
any  such  bankrupt,  before  such  time  as  the  person  receiv- 
ing  the  same  shall  know,  understand,  or  have  notice  that 
he  is  become  a  bankrupt^  or  that  he  is  in  insolvent  circum 
stances."  ^**' 
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commissicm  acted  upon,  but  a  former  commission  which 
no  longer  existed;  and  yet  it  directed  that  a  commission, 
though  supeneded,  should  be  deemed  notice  of  a  prior 
act  of  bankruptcy  having  been  committed.     The  effect 
of  a  sii^persedeasj  is  as  if  there  had  been  no  commission 
issued,  and  by  it  all  intermediate  acts  are  avoided ;  and 
.therefbre.it  was  necessary  for  the  legislature  to  express 
that  even  this  superseded  commission  should  operate  as  a 
ix)tice.    By  this  statute  it  was  declared,  tiiat  the  striking 
a  docket  should  be  notice  of  a  prior  act  of  bankruptcy 
.having  been  committed.     The  striking  of  a  docket  is 
merdy  a  private  act,  and  the  commission  does  not  issue 
until  after  such  docket  is  struck ;  the  49  Geo.  3.  c  21. 
«•  1.  therefore  repeals  so  much  of  the  provision  of  the 
46th  as  declared  the  striking  of  a  docket  to  be  notice; 
but  it  still  left  a  supersedcil  commission  as  sufficient 
evidence  of  the  species  of  insolvency  which  was  to  take 
the  case  out  of  the  statute,  and  directed  that  such  com- 
mission should  be  deemed  as   notice  to  'the  party ;  as 
&r  as  the  statutes  are  to  be  considered,  therefore,  in 
this  case,  from  the  19  Geo.  2.  to  the  49  Geo.  3.  it  must 
be  taken  as  law,  that  the  commission  is  matter  of  noto- 
riety, of  whidi  all  the  world  are  bound  to  take  notice. 
It  may  be  contended,  that  a  commission  cannot  be  notice 
till  published  in  the  Gazette ;  but  the  Gazette  forms  no 
port  of  the  commission,  and  it  would  be  equally  valid 
without.    Hie  publication  in  die  Gazette  was  first  intro- 
duced by  the  5  Geo.  2.  c.  30.  s.  26.  and  was  merely 
intended  as  a  notice  of  meeting  to  be  givai  to  the  cre- 
ditors, that  they  might  come  in  and  prove  their  debts 
under  the  commission,  and  for  the  choice  of  assignees 
and  surrender  of  the  bankrupt.    General  rules  must 
have  their  operation :  it  is  better  that  private  individuals 
shouki  sustain  mischief  than  that  the  public  should  en- 
dure inconvenience ;  it  is,  theiefore,  no  answer  for  the 
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defendants  here  to  say,  that  it  was  impossible  for  them 
to  ascertain  whether  the  commission  had  issued  or  not. 
If  the  payment  be  made  before  the  commission  issues,  it 
will  be  protected ;  and,  if  after,  it  will  not  If  the  pay- 
ment be  made  by  a  bankrupt,  and  the  creditor  has  no 
knowledge  of  his  insolvency,  such  payment  cannot  be  pro- 
tected, if  the  commission  has  previously  issued.  The  de- 
fendants, therefore,  have  made  this  payment  in  thor  own 
wrong,  and  as  by  the  true  construction  of  all  the  »t»- 
tutes  which  have  passed  on  this  subject,  and  of  all  the 
previous  and  subsequent  decisions,  commissions  of  bank- 
rupt have  always  been  treated  as  matter  of  notoriety; 
and  though  this  case  may  not  come  within  the  statutes  of 
4G  and  49  Geo.  S.  yet  this  payment  is  not  protected  by 
that  of  James  1.  and  the  plainti£^  therefore,  is  entitled  lo 
recover. 


For  the  defendants,  it  was  submitted,  that  this  pay- 
ment was  protected  by  I  Jac,  1.  c.  15.  s.  14.  under  which 
no  constructive  notice  was  contemplated,  but  that  ex- 
press notice  was  absolutely  necessary  to  bring  a  debtor 
within  that  clause.     In  no  case  where  knowledge  and 
understanding  of  a  fact  is  required  to  be  brought  home 
to  the  party,  is  a  constructive  notice  in  contemplation  of 
law  sufficient.    This  case  is  not  varied  by  the  46  and 
49  of  Geo.  3.  as  those  statutes  were  merely  calculated  to 
protect  the  fair  trader :  if^  therefore^  this  would  have  been 
a  good  payment  before  these  statutes  had  passed^  it  must 
remain  so  now.     If  the  propositions  contended  fer  be 
established,  it  will  be  impossible  for  any  person,  however 
distant  his  residence  may  be  from  London,  to  accept  a  bill 
of  exchange  without  doing  so  at  the  hazard  of  a  commis- 
sion of  bankruptcy  having  been  previously  taken  out;  and, 
in  such  a  case,  at  the  risk  of  being  obliged  to  pay  a  second 
time.    This  is  a  payment  which  stands  in  a  different  situa- 
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tion  to  payments  to  bankrupts  generally,  as  it  was  not 
yoluntary,  for  the  defendants  were  bound  to  pay  the 
amount  of  the  bill  in  question  to  a  bondjide  holder.  The 
legislature  intended  to  protect  payments  made  to  bank- 
rupts bond^dcj  if  the  party  paying  did  not  know  of  an 
act  of  bankruptcy ;  for  this  purpose  an  actual,  and  not 
an  implied,  knowledge,  was  necessary :  can,  therefore^ 
an  implied  or  imaginary  notice  of  a  commission  over- 
throw a  bondjide  dealing  between  the  parties  ?  The  case 
of  Thonui^son  v.  Frere  {a)  is  inapplicable  to  the  present 
question,  as  that  case  did  not  turn  on  the  drawing  of  a 
bill  of  exchange^  but  on  the  circumstance  of  a  partner- 
ship having  been  dissolved,  and  two  co-partners  taking 
on  themselves  to  diqK)se  of  the  joint  property,  and  upon 
that  ground  only  was  the  judgment  of  Mr*  Justice  Le 
Blanc  founded.     It  has  been  said,  that  the  statute  of 
James  was  introduced  to  mitigate  the  rigor  of  the  law; 
but  it  is  there  enacted  by  the  13th  section,  that  after  the 
debts  due  to  the  bankrupt  have  been  assigned  to  the 
commissioners,  they  shall  not  be  recoverable  by  him; 
and  in  the  subsequent  section  it  is  provided,  that  no 
debtor  of  the  bankrupt  should  be  thereby  endangered, 
from  the  payment  of  a  debt  bondjide  maide  to  such 
bankrupt : — the  ^ole  statute  must  be  taken  together,  as 
rendering  effectual  the  assignment  of  debts  by  the  bank- 
rupt to  the  commissioners,  and,  at  the  same  time,  pro- 
viding that  the  assignees  shall  have  authority  to  sue  for 
them,  taking  care  that  a  bondjide  payment  to  the  bank- 
rupt shall  not  injure  the  creditor,  where  he  does  not  un- 
derstand and  know  that  he  has  become  a  banlumpt,  or 
committed. an  act  of  bankruptcy;  the  words  of  the 
proviso  in  the  14th  section,  therefore,  must  be  taken  in 
their  ordinary  acceptation.     The  previous  section  in- 
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I8I9.         tended  to  provide  for  all  the  debts  dae  to  the  bankrupt, 
-^  ^"^  but  by  the  latter  a  bonajide  debtor  was  to  be  protected : 

V.  that  clause  would  be  rendered  nugatory  if  any  thing 

SowBRBY.      short  of  actual  knowledge  were  held  sufficient  to  de- 
prive the  party  of  the  benefit  to  be  derived  fixun  it;  the 
words  <<  understand,"  or  <'  know,"  therefore,  cannot  be 
referred  to  what  may  be  deemed  a  l^gal  notice.     Com*- 
missions  of  bankruptcy  are  sealed  without  the  piiYa<7  ^ 
any  one  but  the  immediate  parties  who  ^ply  for  them, 
and  a  considerable  time  may  elapse  before  any  dditcov 
or  creditors  of  the  bankrupt  have  the  least  knowledge  of 
their  being  issued.     A  payment  may  be  made,  which  is 
contemporaneous  with,  or  immediately  after,  the  «<Htliwg 
of  the  commission.    It  would  be  the  greatest  injustice  to 
say,  that  the  party  making  such  payment  should  be  omi* 
sidered  as  understanding  and  knowing  that  ids  creditor 
had  become  bankrupt.     Hie  statute  of  James  is  a  reme- 
dial law,  and  must  receive  a  liberal  constnictiini ;  for 
liord  Kenyan  so  eiqpressed  himself  in  the  strongest  tenoM 
in  the  case  of  Wilkins  v.  Casey^  where  a  payment  was 
made  after  an  act  of  bankruptcy :  and  his  Lordship  there 
soys  (a),  that  <<  The  object  of  the  statute  was  to  protect 
certain  payments  made  to  a  bankrupt,  which  conunoa 
sense  and  justice  required  should  be  deemed  valid  pay- 
ments, and  in  this  instance  to  correct  the  rigor  dP  the 
bankrupt  laws;"  can  it,  thafdTore^  be  a  remedial  oonstnio- 
tioii  of  the  statute  to  say,  that  the  mere  issuing  a  com* 
minion  shall  be  equivalent  to  notice^  ox  that  any  thing 
dxnt  of  actual  knowledge  will  suffice?   It  has  beea  con* 
tended^  that  a  commission  of  bankruptcy  is  a  nlatter  nf 
reboxd,  of  which  every  one  is  bouini  to  take  notice;  but 
no  distinction  has  been  drawn  whether  it  be  a  record  of 
a  commianon  of  bankrupt,  which  is  of  the  most  private 
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Ue9crq>tion,  or  a  record  of  the  moA  public  nature.    It  is 
cJear  that  the  parties  who  have  not  nc^tice  q{  a  recovd 
are  not  bound  by  it;  therefore  to  say  that  all  parties  im^ 
bound  to  take  notice  of  a  record  is  an  untenable  propo? 
sition.    The  case  oi  Smith  v.  Mills  {a)  has  been  cited  from 
Cote  in  its  support,  which  was  decided  before  the  statute 
of  <7aiB^«  passed ;  and  therefore  the  bankrupt  laws  afforded 
no  relief  to  the  debtor  or  creditor  in  their  transactions 
with  the  bankrupt.  It  stood  on  the  naked  principle  which 
at  present  governs,  that  every  thing  that  was  done  after 
Uie  bankruptcy  was  void :  it  was  not  a  payment  made  to 
a  bankrupt,  but  a  gift  of  goods  by  him  to  a  creditor^ 
lifter  a  commission  had  been  sued  out.    There  was  no 
question  in  that  case  of  the  commission  being  issued; 
whether  it  had  been  issued  or  no^  still  the.conv^ance 
having  been  made  after  the  bankruptcy,  the  gift  was  void» 
and,  therefore,  what  was  there  said  of  the  effect  of  the 
commisaiop  was  extrarjudicial ;  for  the  Court  relfed  on  the 
13  JStee.  c  ?»  and  rested  its  judgment  solely  on  the  gift 
beii^  after  the  commission.  The  bankrupt  had  nothing  to 
assign;  all  his  property  having  passed  from  him  by  <^nif 
tion  of  the  act  of  bankjruptcy,  and  the  issuing  the  com- 
mission made  no  difference;  therefore  the  resolution  of 
the  Judges,  as  to  the  present  question,  may  be  considered 
QSCcmtaiiuiigmereoM/erf^fcs^  or,  at  all  events,  the  terms 
of  that  case  are  carried  beyond  what  it  will  warrant.    It 
is  impossible  to  contend,  that  because  every  one  is  bound 
to  take  notice  (rf*  ^  statute^  that  therefcHre  every  thing 
done  in  pursuance  of  that  statute  must  be  binding,  and 
that  aU  the  w:prld  are  obliged  to  t%ke  notice  of  what  is 
so  done:  eve^,  if  this.wer^  so,  it  does  not  follow  that  all 
ar^  bound  to  take  no^ce  cf  a  ocmunissioQ  of  bankrupt 
springing  from  the  common  law,  although  they  are 
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bound  to  take  notice  of  the  common  law  itself.  Hitch^ 
cox  V.  Sedgwick  (a)  was  precisely  similar  in  temn  to 
that  in  Cokcy  and  was  decided  after  the  statute  1  Jac.  1. 
had  passed,  and  was  not  a  payment  to  the  bankrupt,  but 
an  assignment  of  his  estate  by  him,  and  did  not  tttrn  on 
the  issuing  the  commission.  All  those  two  cases  ^de- 
cided, was,  that  by  the  commission  and  assignment  the 
property  vested  in  the  assignees,  and  in  the  latter,  it 
means  nothing  more  than  that  the  property  is  trans- 
ferred by  the  commission,  which  is  matter  of  reccH^  and 
the  question  there  was,  whether  the  proper^  vested  in 
die  purchaser  or  the  assignees?  The  conveyance  was 
there  made  after  the  commission  apd  assignmttti  and 
the  C!ourt  held  that  all  the  estate  had  gcme  out  of  the 
bankrupt,  by  the  act  of  bankruptcy,  and  that  when  the 
commission  was  sued  out,  the  par^  was  bound  to  take 
notice  of  it :  nothing  more  was  decided  by  that  ease, 
than  that  the  property  being  bound  by  the  record,  was 
to  be  governed  by  the  transfer  to  the  axnmissioners; 
that  case,  therefore,  is  not  applicable  to  the  present,  as 
the  property  cannot  be  governed  by  a  commission,  iinless 
the  party  actually  understands  and  knows  diat  the  person 
to  whom  he  pays  his  debt  has  become  a  banbrupt,  or  is 
insolvent.  The  same  observaticm  applies  to  CoOett  v. 
De  Gols  (J)  ,•  that  was  a  conveyance  by  the  bankrupt 
which  was  set  aside^  on  the  ground  that  it  was  vend, 
having  been  made  after  the  statute  of  Eliz.  had  passed, 
and  was,  therefore,  not  protected  by  that  act  In  all  those 
cases  the  assignment  todc  place  after  the  act  of  bank- 
ruptcy;  whether  the  ccnnmission  were  issued  or  not 
made  no  difference ;  neither  did  it  matter  whether  the 
party  knew  of  the  commission,  or  not    In  Watikim  v. 
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Mound  {a%  two  months  had  elapsed  between  the  tune  the 
payment  was  made  and  the  date  of  the  commission,  so 
as  to  be  protected  by  the  46  Geo.  3.  c.  1S5.  s«  1.;  that, 
therefore,  is  not  applicable  to  the  present  question. 
[Mr.  Justice  ^urroffgA.  In  the  case  of  Paine  v.  Teapifi)^ 
a  parson  became  bankrupt,  and  was  afterwards  out- 
lawed ;  the  King  made  a  lease  of  the  profits  of  his  lands, 
and  also  a  grant  of  his  chattels;  afterwards  a  commission 
of  bankruptcy  was  taken  out,  and  the  question  was,  whe- 
ther, and  how  far,  this  outlawry,  lease,  and  grant,  should 
pr^udice  the  creditors  of  the  bankrupt  ?  And  it  was  there 
resolved,  that  the  creditors  were  not  hurt  by  the  out-, 
lawry,  for  that  was  his  own  act;  and  the  assignee  of 
the  King^s  lease  having  paid  for  it,  was  a  purchaser 
within  the  statute  21  Joe.  1.  c«  19.  and  not  to  be  im« 
peached  by  the  OMnmission  sued  out  five  years  after  the 
bankruptcy.]  That  case  was  determined  on  the  21  Jac.  1 . 
and  is,  therefore,  irrelevant  to  the  present;  but  the  de- 
fendants here,  claim  to  be  protected  in  the  payment  they 
have  made,  by  1  Jac.  1.  c  15.  s.  14.  The  general 
proposition  as  to  outlawry,  in  that  case,  was,  that  it 
being  a  voluntary  act,  was  void.  The  1st  of  James  I. 
protected  payments  to  a  bankrupt;  and  the  21st  pur- 
chases, and  protection  was  afforded  to  these  by  the  latter 
statute  only.  Many  cases  have  been  decided  with  re- 
spect U}  the  registry  of  deeds,  which  is  a  record  in  many 
instances ;  and  by  the  r^[istry  it  is  notified  to  all  the  world, 
that  such  a  deed  has  been  roistered,  but  it  has  been, 
held  that  the  r^[istry  is  not  sufficient,  on  the  ground 
that  the  law  is  not  satisfied  with  presumptive,  where  ex- 
press notice  is  required.  In  Bushell  v.  BusheU  (c),  it  was 
held,  that  the  registry  of  deeds  under  the  6  Anne^  c.  2. 
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was  not  notice;  and  Lord  Redcsdale  there  said,  that  **  It 
is  true  the  registry  is  considered  as  notice  to  a  certain 
extent :  no  person  tliinks  of  purchasing  an  estate  with-' 
out  searching  it,  and  if  he  searches  he  has  notice;"  but 
his  Lordship  thought  that  it  could  not  be  considered  as 
notice  to  all  intents  and  purposes,  on  account  of  the 
mischief  that  might  arise  firom  such  decision:  so,  in 
Under*tDOod  v.  Courtaam  (a),  it  was  held,  that  the  r^i^ 
tering  of  the  deed  under  that  statute,  was  not  notice 
widiin  the  meaning  of  the  word,  as  applied  by  Courts  of 
Equity,  so  as  to  make  every  subsequent  purchaser  a  pur-* 
chaser  with  notice.  A  constructive  nodee,  therefore^  is 
extremely  mischievous  in  principle;  and  more  paiticu*- 
larly  so,  that  a  commission  of  bankrupt,  which  asserts  no 
fact,  shaD,  by  its  issuing,  operate  as  a  constructive  notice 
on  a  bondjlde  transaction  between  man  and  man* 

The  statute  1 9  Geo,  2.  rather  tends  to  operate  in  fiiToiir 
of  the  defendants,  with  respect  to  the  construction  of  the 
previous  acts;  for  the  great  distinction  is  as  to  payments 
made  by  and  to  a  bankrupt  Where  a  payment  is  made 
by  a  bankrupt  it  shall  not  be  protected,  unless  it  be 
made  before  the  suing  out  the  commission,  or  the  party- 
has  notice  that  he  is  a  bankrupt,  or  is  in  insolvent  cir* 
cumstances ;  whether,  therefore,  there  was  actual  notice 
or  not,  the  legislature  have  expressly  stated  that  the 
commission  should  be  operative.  Where  a  payment  is 
Aiade  by  a  bankrupt  after  a  commission  has  issued^  it  is 
void,  and  the  creditor  is  obliged  to  repay  it ;  he  is  only 
placed  in  his  original  situation,  and  comes  in,  as  he 
would  have  done,  under  the  commission;  but  where  a 
payment  is  made  to  a  bankrupt  by  a  debtor,  is  he^  after 
having  hondjlde  paid  it,  again  liable  to  be  called  upon 
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by,  and  repay  it  to,  the  assignees?  With  ix^spect  to  the 
46  and  49  Geo.  3.  they  are  not  applicable  to  this  case; 
it  is  clear  that  the  notice  does  not  extend  further  than 
the  cases  named  in  those  statutes;  for  they  arc  expressly 
stated  to  apply  only  to  tlie  purposes  for  which  those 
acts  were  passed.  It  cannot  be  inferred  that  the  words 
^  understand  and  know,"  in  the  stat  1  Jac.  1.  can  mean 
any  thing  less  than  actual  knowledge  to  be  necessary. 
The  argument  to  be  deduced  from  the  language  of  those 
latter  statutes,  as  applicable  to  the  present  case^  is  this ; 
that  with  respect  to  making  a  commission  noUce,  though 
superseded,  it  follows,  that  the  commission,  without  the 
appendage  of  those  latter  words,  was  notice^  before  those 
statutes  were  passed :  at  all  events,  these  words  are  equi- 
vocal, and  may  be  liable  to  another  construction;  but 
the  notices  introduced  there  were  only  for  the  purposes 
of  the  acts ;  they  therefore  give  particular  benefits  to  per- 
sons who  deal  with  bankrupts,  and  direct  that  they  shall 
have  them  where  they  have  no  notice  of  the  situation 
of  the  bankrupt,  appointing  that  a  commission,  though 
superseded,  shall  be  notice  within  those  acts,  thereby 
qualifying  and  mitigating  the  rigour  of  the  law.  Before 
those  acts  passed  payments  were  only  protected,  where 
they  were  in  discharge  of  debts ;  should  the  construction 
contended  tor  by  the  plainti£&  be  put  upon  those  sta- 
tutes, so  &r  from  mitigating,  it  would  be  a  repeal,  of  the 
law.  Can  it  be  supposed,  that  before  those  statutes  were 
passed,  that  a  commission,  sued  out  at  any  distance  of 
time  behind  the  back  of  a  party,  should  be  deemed  notice 
of  a  prior  act  of  bankruptcy  ?  But  those  latter  statutes  go 
further,  and  make  a  superseded  commission  notice^  which 
was  never  considered  to  be  so  before.  As,  therefore,  the 
payment  was  made  by  the*  defendants  bond  Jlde^  and 
without  their  knowledge'of  the  act  of  bankruptcy,  such 
payment  is  protected  by  the  14th  section  of  the  1  Jac.  I. 
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in  which  octufll  knowledge  is  considered  necessary ;  and 
therefore  a  constructive  or  legal  knowledge  cannot  de- 
prive the  defendants  of  those  benefits  to  which  they  are 
entitled  by  that  clause. 

In  reply. — It  was  admitted,  that  this  case  depended 
entirely  on  the  construction  of  the  14th  sect  of  1  Jac.  1. 
c  15 ;  but  that  that  statute  must  be  considered  with  re- 
fer^ice  to  all  the  other  statutes  relative  to  bankrupt^ 
which  have  passed  previously  and  subsequently  to  it 
llie  power  of  assigning  the  debts  of  the  bankrupt  was 
^venby  the  statute  of  the  IS  Eliz,;  and  by  the  13th 
section  of  1  Jac,  1.  c.  15.  a  further  power  is  given  to  . 
the  commissioners,  as  to  the  debts  due  to  the  bank- 
rupt; but  as  to  its  general  provisions,  the  law  stands  in 
the  same  situation  in  which  it  was  by  the  statute  of  £It- 
zabetJu     The  commission  is  directed  to  persons  who  axe 
to  take  notice  of  the  change  of  proper^,  and  who  are  ^ 
deal  with  it ;  but  it  makes  no  change  in  the  property  itse^^^ 
nor  is  it  bound  thereby.     So  a  superseded  comi 
means,  that  persons  are  to  take  notice  of  it  as  a  pi 
ing  to  adjudicate:  it  is  a  public  promulgation  that 
bankrupt  is  subject  to  the  bankrupt  laws.     Eveiy  go: 
mission  is  founded  on  a  supposed  act  of  bankmpt^^^^ 
The  principle  laid  down  in  Thomason  v.  Frere  (a)  appl^^ 
directly  to  this  case,  namely,  that  a  person  having  l^^^ 
come  a  bankrupt,  cannot  draw  a  bill  of  exchange;  ac^^ 
that  the  party  in  whose  favour  it  is  drawn  cannot  derii^^^ 
any  fruits  from  it;  for  it  is  an  act  done  by  a  person  wh^ 
has  lost  all  his  authority  and  power  to  draw  IhUs,  anJ 
is  therefore  nugatory.     The  19th  Geo.  2.  relates  only 
to  bond  fide  creditors,  in  cases  where  a  bill  has  been 
drawn  and  indorsed  previously  to  an  act  of  bankruptcy, 


(a)  I0£ai/,  418. 
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and  paid  afterwards,  when  it  enacts  that  the  proceeds  of 
such  bill  sliall  not  be  refunded,  provided  the  party  had 
DO  knowledge  of  the  insolvency.    By  the  5  Geo.  2.  c.  30. 
88.  1.  and  26,  the  Gazette  was  made  notice  for  the  several 
express  purposes  therein  contained.     The  1st  section  of 
4bat  statute  is  in  the  nature  of  a  proclamation,  requiring 
the  bankrupt  to  surrender.     It  has  been  said  that  pay- 
ments by,   are  distinguishable  from  those  made  to  a 
bankrupt,  as  the  party  who  receives  a  payment  from,  is 
not  plaood  in  so  bad  a  situation  as  he  who  makes  one  to, 
a  bankrupt :  it  is  true,  the  latter  has  the  option  of  coming 
in  under  the  commission  rmd  taking  a  dividend ;  but^ic 
legifllature  intended  to  put  all  persons  on  the  same  foot- 
ing with  respect  to  secret  acts  of  bankruptcy.  The  statute 
46  Geo.  S.  was  passed  to  extend  payments  made  by  or 
to  a  bankrupt,  to  all  dealings  and  transactions  with  him, 
^tad  enacted  that  if  they  were  made  without  knowledge 
of  the  bankruptcy,  diat  they  should  be  considered  as 
binding  and  conclusive,  provided  two  months  had  elapsed 
iV^Chout  a  commission  having  issued.     By  that  and  the 
subsequent  statute  of  the  49  Geo.  3.  a  commission,  though 
'^^perseded,  is  to  be  d^med  notice;   can,  therefore,  a 
^^c^mmission,  not  superseded,  be  said  not  to  be  so?   It 
^^^s  further  been  laid  down  as  a  position,  that  no  pre- 
'^^nipdve  notice  is  sufficient  to  bring  this  cose  within  the 
^'^tli  section  of  1  Jac.  1.  c.  15.;  but  it  does  not  appear 
«^  by  that  section,  neither  has  any  case  been  cited,  where 
1^  has  been  determined  that  the  issuing  a  commission  is 
W^  in  itsdf  a  gAierol  notice,  but  only  notice  to  those 
m\^  have  express  knowledge  of  its  having  issued.     The 
^ords  of  that  statute  are,  ^^  Unless  he  shall  understand 
psA  know  that  the  party  has  become  a  bankrupt ;"  it  is, 
therefore,  silent,  as  to  whether  a  notice  given  by  law  be, 
cr  be  not,  equivalent  to  an  actual  notice,  and  there  is 
not  a  dictum  to  be  found  to  warrant  such  a  supposition 
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18 19*  as  is  here  contended  for.    It  has  been  said  that  the  cases 

Brooks        ^^^  ^^^  ^^  plaintiff  must  be  considered  as  mere  obiter 
V,  dicta:   but  they  have  been  determined  solemnly  and 

judicially,  and  no  case  has  been  found  to  contradict 
them.    But,  from  all  the  authorities  it  appears,  that  the 
commission  under  the  Great  Seal  has  ever  been  con* 
sidered  as  notice  of  an  act  of  bankruptcy  having  been 
committed;  although  it  is  further  contended,  that  no- 
thing but  proving  that  the  party  had  actual  notice  of 
an  act  of  bankruptcy  under  the  statute  oi  James  should 
protect  him  from  it.     But  the  words,  *^  Understand  or 
kncfm^  cannot  mean  that  die  act  of  bankruptcy  must 
be  ipso  facto  communicated  in  terms;  for  that  statute 
makes  no  such  distinctbn.    Although  the  cases  c£SmiA 
V.  Mills  (a),  and  CoUett  v.  De  Gols  (b),  may  not  be  af^ 
plicable  as  solemn  judgments  to  the  present  case^  they  still 
contain  the  acknowledged  principles,  that  a  commission 
must  be  considered  as  notice  to  all  the  world ;  it  is  not, 
therefore^  to  be  inferred  that  individual  or  personal  no* 
tice  must  be  served  on  the  debtor  or  creditor  of  the  bank- 
rupt    The  case  of  WiUdns  v.  Casey  {c)  merely  dedded, 
that  an  acceptance  of  a  bill  of  exdiange  was  eqnal  to 
a  payment,  and  in  its  general  principle  decides  nothing 
further.     The  statutes  of  the  46  and  49  Geo.  9.  pro- 
ceeded on  a  correct  knowledge  of  the  law  of  a  com- 
missi(»i  being  considered  notice  of  an  act  of  bankruptcy 
having  before  been  committed,  and  directed,   that  in 
future,  though  it  might  be  superseded,  it  should  still  be 
deemed  so ;  but,  by  those  enactm^its,  it  is  quite deaer  that 
the  commission,  if  not  superseded,  must  be,  as  it  ever 
has  been,  deemed  notice.    If  the  doctrine  contended  fiyr 
by  the  defendants  be  allowed,  it  will  be  necessaiy  Aat 


(a)  2  Rep.  26. (A)  Can.  Temp.  Talh.  by  Forrester,  (55* 
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an  act  of  bankrnptcy  must  not  only  bare  been  actually 
oominitted,  but  that  such  act  must  have  been  personally 
known  to  the  parties  who  were  interested  in  the  effects 
of  the  bankrupt;  but  all  that  is  requisite  is  the  issuing 
of  the  conunission,  which  deprives  the  bankrupt  of  all 
the  power  he  might  have,  as  to  any  future  property. 
Notice  in  the  Gazette  has  ever  been  considered  soffi- 
<nent,  and  proclamations  of  war  made  therein  are  deeHied 
notice  to  all  the  world.  The  distinction  between  an  act 
of  bankruptcy  and  the  issuing  a  commission  is  well 
drawn  in  the  case  of  CoUett  v.  De  Gols  (a).  In  fVatkins 
V.  Mound  {b)  it  was  determined  that  a  commission  was 
«itire  and  perfect  the  moment  it  passed  under  the  Great 
Seal. — Widi  req)ect  to  the  registry  of  deeds,  the  re- 
gistry is  notice;  but  even  there  it  has  never  been  required 
that  individual  or  personal  notice  should  be  given.  The 
statutes,  from  the  IS  Eliz.  to  the  49  Geo.  B.  are  in  pari 
materidj  as  to  a  conmiission  being  of  itself  a  sufiicient 
notice ;  and  all  the  decisions,  from  the  case  of  Smitk  v. 
MiUs{c)  to  that  of  Watkins  v.  Maundy  have  so  consi- 
dered it  No  determination  has  been  found  to  the  co^ 
trary ;  and  the  plaintiff,  therefore,  is  entitled  to  recover. 
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On  this  day  Lord  Chief  Justice  Dallas  delivered  the 
judgment  of  the  Court  as  follows : 

This  case  comes  before  the  Court  on  a  special  verdict 
It  was  an  action  by  the  plaintiff,  as  assignee  of  the  estate 
and  effects  of  John  Carbutt^  a  bankrupt,  to  recover  a 
sum  of  money,  claimed  to  be  due  to  the  bankrapt's  estate. 


(fl)  Cat.  Temp.  Talb.  by  Forrester,  65. (b)  3  Camp.30&. 
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under  the  following  circumstances. — The  defendant  had 
become  indebted  to  the  bankrupt  to  the  amount  of  the 
sum  sought  to  be  recovered  by  this  action,  and  conti- 
nued so  at  the  time  when  he  committed  an  act  of  bank- 
ruptcy, namely,  on  die  27th  August,  1816,  and  on  the 
7  th  October  following,  founded  on  such  act  of  bankruptcy, 
a  commission  issued.  After  the  issuing  of  the  commis- 
sion, that  is,  on  the  10th  October j  the  bankrupt  drew  a 
bill  on  the  defendants,  which  they  accepted  and  paid 
when  due,  and  the  special  verdict  finds,  that  they  had 
not,  at  the  time  of  acceptance  and  payment  of  the  bill, 
any  notice  of  the  bankruptcy,  unless  the  issuing  of  the 
conmiission  is,  in  point  of  law,  to  be  deemed  notice. — On 
the  part  of  the  defendants  it  is  insisted,  Uiat  a  payment 
bond  fide  made,  and  without  actual  knowledge  of  a  com- 
miission  having  issued,  is  protected  by  the  14<tli  section 
of  1  Jac.  1.  c  15.  in  which  there  is  this  proviso :  **  Pro- 
vided always,  that  no  debtor  of  the  bankrupt  be  hereby 
endangered  ibr  the  payment  of  his  or  her  debt,  truly 
and  bondjidei  to  any  such  bankrupt,  before  such  time  as 
he  shall  understand  or  know  that  he  is  become  a  bank- 
rupt" And  the  question  is,  whether  these  words,  <*  un- 
derstand or  know,"  mean  actual  knowledge  and  under- 
standing, as  distinguished  from  legal  and  constructive 
notice.  The  clause  which  precedes  this  proviso  relates 
to  conveyances  or  payments  made  by  bankrupts ;  as  to 
which,  it  enacts,  that  the  commissioners  shall  have 
power  to  grant  and  assign  the  debts  due  to  the  bank- 
rupt, to  the  use  of  the  creditors  of  the  bankrupt ;  and 
that  after  such  grant,  assignment,  or  disposition,  neither 
the  bankrupt,  nor  any  person,  shall  have  power  to 
recover  the  same,  nor  make  any  release  or  discharge 
thereof;  «  Provided  always,  that  no  debtor  of  the  bank- 
rupt be  endangered  for  the  payment  of  his  or  her  debt, 
truly  and  bond  fide,  to  any  such  bankrupt,  before  such 
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time  as  he  shall  understand  or  know  that  he  is  become  a 
bankrupt." — First,  then,  what  is  meant  by  the  words, 
^*  become  a  bankrupt?'  A  party  becomes  a  bankrupt 
by  the  act  of  bankruptcy,  and  not  by  the  commission, 
by  which,  founded  on  the  act  of  bankruptcy,  he  is  only 
found  or  declared  to  be  a  bankrupt.  Now,  as  this  act, 
from  its  very  nature,  will  most  frequently  be  secret,  it 
seemed  reasonable  not  to  compel  a  party  to  pay  a  se- 
cond time,  who  had  paid  without  knowledge,  or  means 
of  knowledge  of  such  act.  The  words  of  the  proviso, 
therefore,  ar^  not,  ^<  before  he  shall  understand  or  know 
that  the  party  is  become  bankrupt,"  or  "  before  he  shall 
understand  or  know  that  any  commission  shall  have 
issued ;"  but  omitting  the  words,  "  before  any  commis- 
!»ion  shall  have  issued,"  it  refers  the  want  of  understand- 
ing and  knowledge  to  the  party  becoming  bankrupt; 
that  is,  to  the  act  by  which  he  so  becomes  bankrupt.  It 
is  a  provision,  therefore,  that  specifically  refers  to  the 
act  of  bankruptcy ;  and  in  the  sense  and  reason  of  the 
thing  tlierc  is  a  manifest  distinction.  By  the  issuing  of 
the  commission,  an  act,  which  was  before  secret  in  its 
nature,  is  proclaimed  to  the  world,  and  the  debtor  at 
least  may  have  knowledge  by  inquiry;  whereas  no  in- 
quiry, probably,  would  have  led  to  knowledge,  while  the 
act  of  bankruptcy  continued  secret.  But  it  is  said,  he 
may  be  just  as  ignorant  of  a  commission  having  issued  as 
of  the  act  of  bankruptcy,  and  so  he  may ;  and  if  nothing 
will  do  but  actual  knowledge  at  the  moment  of  payment, 
ignorance  will  be  a  protection,  notwithstanding  the  words 
of  the  statute.  And  this  brings  it  to  the  question,  whe- 
ther the  commission  be  or  not,  in  point  of  law,  notice  ? 
That  it  is  not  so  to  be  considered,  rests  on  the  part  of  the 
defendants,  on  general  reasoning  only ;  and  we  have  been 
referred  to  no  one  case  in  which  any  such  doctrine  is  to  be 
found ;  while  on  the  part  of  the  plaintiff,  there  is  express 
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authority  the  other  way.     hi  the  case  of  bankrupts  (a) 
it  was  resolved  by  Lord  Chief  Justice  fVrat/j  and  the 
whole  Court,  that  a  commission  of  bankruptc}'  is  matter 
of  record,  of  which  every  one  may  take  notice ;  and  with- 
out referring  to  the  many  cases  in  which  the  word  may 
is  to  be  construed  jutisf^  which  will  depend  on  the  na- 
ture of  the  particular  case,  it  is  sufficient  to  say,  that  in 
this  case  it  appears  that  it  must  be  so  understood ;  for 
nothing  turned  upon  actual  knowledge  as  distinguished 
from  notice  by  the  commission,   and  the  commisdon 
being  taken  to  be  notice,  the  judgment  pjroceeded  on 
diis  ground,     llie  having  it  in  his  power,  to  take  no- 
tice, and  the  commission  giving  this  power,  is  treated 
as  equivalent  to  actual  notice ;  and  if  so,  ignorance  can- 
not be  averred,  of  that  which,  in  point  of  law,  a  party  is 
bound  to  know.     It  is  true  this  was  a  payment  by  the 
bankrupt  after  the  commission ;  but  the  reasoning,  a^  to 
notice,  iq)plies  in  principle,  to  one  case  as  well  as  the 
otlier.     This  was  resolved  in  31  Eliz.^  and  in  1  James  1. 
the  statute  in  question  passed^that  is,  about  fifteen  years 
afterwards.     Supposing,  therefore,  this  resolution  in  the 
case  of  bankrupts  to  be  law,  it  must  be  taken  to  have 
been  known  to  be  the  law  at  the  time  when  the  statute 
of  1  James  1.  passed,  and  it  would  be  strange  to  suppose, 
that  if  the  law  were  intended  to  have  been  altered  in  tfiis 
respect,  it  should  not  have  been  so  expressed :  taking  it, 
however,  the  otlicr  way,  that  the  statute  meant  only,  by 
becoming  bankrupt,  the  act  of  bankruptcy;  then  all  is 
clear,  and  the  statute  consistent  with  the  law  as  it  stood 
before,  except  as  to  giving  protection  to  a  debtor  paying, 
being  at  the  time  of  payment  ignorant  of  the  act  of  bank- 
ruptcy.    And  this  falls  in  with  the  general  spirit  and 
principles  of  the  bankrupt  law.     The  leading  object  is 
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an  equal  distribution  among  the  creditors. — Payments, 
dierefore,  made  by  the  bankrupt  are  set  aside  as  fraudu- 
lent, if  made  in  contemplation  of  bankruptcy,  though 
the  creditor  be  ignorant  of  such  intention ;  but  where  is 
the  guard  to  the  bankrupt's  estate,  if  the  bankrupt  may, 
notjKrithstanding  the  commission,  go  round  and  receive 
d^ts  due  to  him  before  he  became  bankrupt ;  and  the 
parties  paying  may  aver  ignorance  of  the  conunission, 
and  put  it  upon  the  assignees  to  prove  actual  knowledge  ? 
— It  is  further  to  be  considered,  that  by  tlie  commission 
all  right  and  power  is  divested  out  of  the  bankrupt :  he 
can  make  no  disposition  of  his  estate  and  effects ;  or,  in 
other  words,  he  may  be  considered  as  civilly  dead,  with 
respect  to  any  power  of  disposLig,  in  all  transactions 
relative  to  his  property  before  he  become  bankrupt. 
The  commission,  and  the  assignment  under  jt,  have  rela- 
tion to  the  act  of  bankruptcy,  and  avoid  all  intermediate 
transactions,  unless  specially  protected.  There  is  a  fur- 
ther authority,  to  which  we  have  likewise  been  referred, 
viz.  the  case  of  Hitchcock  v.  Sedgwick  (a),  in  which  it  was 
resolved  in  Chancery,  by  two  of  the  commissioners  against 
the  third,  that  when  the  conunission  issues,  all  parties  are 
bound  to  take  notice.  The  marginal  note,  as  warranted 
by  the  text,  is,  that  every  one  is  bound  to  take  notice  of 
a  commission  of  bankrupt  when  taken  out ;  and  the  case 
was  decided  on  that  ground.  On  the  words  of  the  sta- 
tute, therefore ;  on  the  sense  and  reason  of  the  thing,  and 
on  the  authorities  cited ;  we  are  of  opinion  that  the  com- 
mission, in  this  case,  was  notice ;  and  that  actual  know- 
ledge and  understanding,  as  distinguished  from  legal 
knowledge  and'  understanding,  was  not  necessary. — It 
remains  to  be  considered,  whether  the  subsequent  statutes 
referred  to  in  the  argument  (6)  make  any  difference ; 
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and  here  again,  we  have  to  consider  the  case,  first,  on 
principle.  It  has  been  expressly  said  in  the  argument 
at  the  bar,  that  it  is  monstrous  that  a  party  in  cases  of 
this  sort  is  to  be  bound  by  constructive  notice,  or,  in 
other  words,  by  a  payment  made  in  ignorance  of  a  com- 
mission ;  and  this  has  been  strongly  urged  against  assign- 
ing to  the  statute  such  a  meaning.  But  to  what  do  ail 
the  latter  statutes  go,  but  to  make  the  commission  no- 
tice ;  and  even  if  this  hud  never  been  done  before,  it  at 
least  cuts  up  by  the  root  all  argument  of  injustice,  un- 
less the  law  itself  is  to  be  considered  as  unjust.  By 
46  Geo,  3.  c.  135.  not  only  is  a  commission  of  bankrupt 
made  notice  of  a  prior  act  of  bankruptcy,  but  even  the 
striking  a  docket  is  maJe  to  be  notice ;  and  though  this 
latter  provision  is  afterwards  reiiealed,  still  the  commis- 
sion is  re-enacted  to  be  notice.  I  urge  this  at  present, 
not  only,  in  answer  to  the  imppted  injustice  of  such  a 
proceeding,  relied  on  as  an  argument  to  prove  the  legis- 
lature could  never  so  intend ;  but  beyond  this  to  shew, 
that  to  put  such  a  construction  on  the  statute  of  1  James  1 . 
is  neidier  inconvenient  nor  unjust;  but  only  to  give  it 
the  effect  which  the  legislature,  in  subsequent  times,  has 
thought  fit  to  recognise  or  introduce,  and  it  is  immaterial 
which,  as  applied  to  the  argument  of  injustice  on  which 
so  much  reliance  has  been  placed.  The  1 9  Geo*  2.  c  32. 
protects  only  receipts  from  bankiHipts;  the  46  Geo.  3. 
goes  further  and  applies  to  payments  to,  as  well  as  by, 
bankrupts;  and  provides,  that  die  issuing  a  commission,  or- 
striking  a  docket,  although  such  commission  shall  be  su- 
perseded, shall  be  deemed  notice  of  the  prior  act  of  bank- 
ruptcy :  but  as  it  is  made  so  for  the  purposes  of  the  par- 
ticular act,  it  may  be  argued,  that  it  leaves  the  statute  of 
James  as  it  stood  before.  Of  both,  however,  the  object: 
seems  to  have  been  not  to  make  a  commission  notice  of 
the  bankruptcj',  as  if  it  had  not  l>een  notice  before,  but 
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to  inake  it  notice,  even  though  superseded,  which  otlier- 
wise  it  would  not  have  been.  But  with  respect  to  this,  it 
is  hot  necessary  to  give  an  opinion ;  it  is  enough  to  say, 
that  on  the  whole,  we  think  that  on  the  true  coiistruc- 
tion  of  the  statute  of  1  Jac.  1.  the  commission  was  no- 
tice, and  that,  at  any  rate,  the  latter  statutes  make  no 
alteration  in  this  respect.  The  judgment,'  therefore,  is, 
that  the  plaintiff  do  recover. 
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My  brother  Richardson  having  been  counsel  in  this 
V  while  at  the  bar,  declines  giving  any  opinion. 


Judgment  for  the  plaintiff. 
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Friday, 
Feb.  12. 


This  was  an  action  of  assumpsit  for  money  p^id,  had  \  clause  in  a 
and  received,  and  on  an  account  stated ;  and  brought  turnpike  act 
by  the  plaintiff,  to  try  the  legality  of  a  claim  to,  and  ^^n  ^  car-"^" 
recover  back  the  sum  of  l5.  ^cL  demanded  and  taken  by  riages  em- 

the  defendant,  as  farmer  and  collector  of  the  tolls  of  a  P*®y^^  *°  ^^^ ^ 

7  n    1    1       n^  ^         conveyance  of 

tunipike-road,  at  a  toll-gate  called  the  Mtsterton  Gate^  materials  for 

in  the  parish  of  Misterton,  in  the  county  of  Leicester^  as  repairing 

the  road  or 
any  of  the  highways,  in  the  parishes  in  which  any  part  of  the  road 
lay ;  and  in  a  subsequent  part  exempted  generally  carriages  employed  in 
conveying  implements  oF  husbandry  or  manure.  In  the  following  clause  the 
trustees  were  empowered  to  compound  with  persons  who  resided  in  one 
parish,  and  occupied  lands  in  an  adjoining  parish.  The  plaintitF*s  waggon 
was  passing  on  the  road,  laden  with  lime,  from  one  parish  to  another,  for  the 
purpose  of  the  cultivation  of  his  farm,  situate  in  the  latter,  neither  of  which 
v^ere  situate  in  any  of  those  parishes  through  which  the  road  passed.  Held, 
that  this  being  an  exemption  in  the  former  clause  in  favour  of  husbandry, 
wa*  to  be  beneficially  construed,  and  that  it  was  not  restrained  by  the  sub- 
sequent one;  and  that,  consequently,  the  plaintiff  was  not  liable  to  the  pay- 
ment of  toll. 
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And  in  the  next  clause,  after  reciting;  that  it  might 
happen  that  persons  residing  in  some  of  the  parishes, 
townships,  or  places  through  which  the  road  lies,  might 
rent  or  occupy  lands  in  some  other  adjoining  paridi, 
township,  or  place,  and  for  the  necessary  occupation  of 
such  farms,  might  be  obliged  to  have  occasion  to  pass 
through  some  toll-gate,  erected,  or  to  be  erected,   by 
virtue  of  the  said  act,  between  such  place  of  residence, 
and  such  farms  respectively ;  and  that  it  might  be  unrea- 
sonable that  such  occupiers  of  lands  should  be  charged 
with  the  payment  of  the  tolls  raised,  or  to  be  raised,  by 
virtue  of  the  said  recited  acts,  or  that  act,  it  was  enacted 
by  sect  5.  (a) 

On  the  6th  of  Febntaty,  1818,  the  plaintiiFgave  notice 
to  the  defendant  and  to  the  trustees  of  the  road,  of  sudi 
his  claim  of  exemption ;  but  tlie  defendant,  on  the  9th  oi 
that  montli,  insisted  upon  and  received  the  said  tolL  ^ 
\s.  4^/.  which  the  plaintiff  wiis  compelled  to  pay,  to  pre^'^^ 
his  waggon  and  liprses  from  l>eing  distrained  for  such  t^* 

The  question  for  the  opinion  of  the  Court  was,  w^l^ 
ther,  by  virtue  of  the  act  of  the  47  Geo.  3.  c.  91.  »-  *• 
the  plaintiff  was  or  was  not  entitled,  under  the  circtM^- 
stances  above  stated,  to  exemption  from  toll,  in  respect 
of  the  said  waggon  and  horses  drawing  the  same.    If  lie 
were,  the  verdict  was  to  stand ;  but  if  not,  to  be  entered 
for  the  defendant. 


{a)  "  That  it  should  be  lawful  for  the  trustees,  or  any 
five  or  more  of  them,  at  any  public  meeting,  to  compound 
and  agree  with  all  or  any  of  such  last  mentioned  occu« 
piers  of  lands,  who  should  request  the  same,  for  all  or  any 
of  the  tolls  at  such  turnpike-gates,  as  aforesaid,  at  such 
annual  sums  or  payments  as  the  trustees,  or  any  five  or 
more  of  them,  should  think  reasonable :  Provide<l  always, 
that  no  compositions  or  agreements  for  such  tolls  should 
commence,  or  take  effect,  until  the  expiration  of  the  term  or 
terms  for  which  the  tolls  arising  at  the  several  gates,  already 
erected  on  the  said  road,  or  any  of  them,  were  then  let." 


IN  THE  FIFTY-NINTH  YEAR  OF  GEO.  III. 

The  case  came  on  for  argument  on  a  former  day  in 
this  term,  when 

Mr.  Serjeant  Copley^  for  the  plaintiff,  submitted,  that 
be  was  exempted  from  the  payment  of  toll,  under  the 
4th  section  of  the  statute,  and  that  carriages  employed 
for  the  carrying  or  conveying  of  manure,  were  altogether 
exempted  from  such  payment,  and  were  not  restricted 
by  the  previous  antecedents  of  that  clause,  as  to  the  car- 
lying  materials  for  repairing  roads,  which  referred  only 
to  such  repairs  being  carried  in  the  parishes,  townships, 
or  places  in  which  any  part  of  the  road  lay.  Tliat  by 
the  General  Turnpike  Act  (a),  carriages  conveying  ma- 
nure were  exempted  from  the  payment  of  tolls ;  and  that 
by  the  19  Geo*  25.  c.  62.  lime  for  the  improvement  of  land 
might  be  carried  coastwise,  without  the  masters  of  vessels 
giving  any  bond  for  that  purpose :  the  legislature,  there- 
fore^ have  been  anxious  to  give  every  facility  for  the  con- 
veyance of  manure,  and  the  4th  section  of  the  47  Geo.  3. 
c.  91.  is  not  confined  to  carriages  conveying  manure  to 
land  through  which  the  road  lies,  but  contains  a  general 
exemption. 

Mr.  Serjeant  Vaughan^  contra^  contended,  that  the  4th 
section  must  receive  a  limited  construction,  and  that  if 
all  carriages  employed  in  the  conveyance  of  manure  to 
any  place,  were  to  be  exempted,  it  would  tend  to  repeal 
the  preceding  part  of  that  clause  on  which  the  exemption 
was  founded.  It  was  quite  clear,  that  by  the  general  pro- 
visions of  the  act  the  plaintiff  was  liable  to  pay ;  and  the 
only  question  now  is,  whether  this  case  can  be  brought 
within  the  terms  of  the  4th  section,  containing  the  ex- 
emption from  tolls ;  and  whether  that  part  of  the  sec- 
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tion,  relative  to  the  carriage  of  manure,  over-ridea  the 
former  part  of  it,  which  is  confined  to  carriages  convey- 
ing materiak  for  repairing  the  road  or  highways,  in  any 
of  the  parishes  in  which  any  part  of  the  road  lay,  or 
where  the  materials  should  be  procured  ?    As  the  words, 
"  parishes,  or  townships,**  have  not  been  subjoined  to 
carriages  used  in  the  conveyance  of  manure,   in  the 
latter  part  of  that  section,  it  has  been  contended,  that 
all  such  carriages  are  entitled  to  a  general  exemption. 
The  First  exemption  from  toll,  in  the  fourth  clause^  is  - 
for  carriages  employed  in  the  conveyance  of  materials 
for  repairing  roads,  which  is  confined  to  the  pariAes 
where  the  road  lay:   the  Second,  for  carriages  used 
for  the  drawing  materials  for  the  purposes  of  repair- 
ing buildings  in  any  of  the  parishes  in  which  such  msr 
terials  shall  be  dug  or  procured:  the  Third  for  hays 
clover,  turnips,  straw,  or  com  in  the  straw  not  scM 
or  disposed  of,  but  passing,  to  be  laid  up  in  the  o^' 
houses  or  bams  of  the  owners ;  if,  therefore,  the  pl^fci^ 
tiflTs  waggon  contained  straw  to  be  laid  up,  it  would   '^^ 
be  exempted,  as  such  exemption  is  confined  to  owr^^w 
resident  in  the  parishes  where  the  toll-bar  was  erect:^ 
or  where  part  of  the  road  lay :  so,  Fourthly,  carria^ 
employed  in  convejdng  implements  of  husbandry,  Utoe, 
and  manure,  can  only  be  exempted  on  such  manme 
being  used  in  those  parishes  through  which  the  line  of 
road  lay ;  and  must,  consequently,  be  limited  to  those 
parishes  or  townships  which  are  mentioned  in  the  previ- 
ous part  of  the  section.     Fifthly,  persons  going  to,  or 
returning  from  church,  were  exempted  from  the  payment 
of  toll ;  but  in  the  case  of  Lewis  v.  Hammond  (a),  where 
It  was  provided  by  the  37  Geo.  3.  that  persons  going  to^ 
or  returning  from,  their  proper  place  of  religious  wor- 


(a)  2  Bam.  and  Aid.  206. 
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ship  on  Sundays^  should  be  exempt  from  the  pajmeBt  of 
uXhj  it  was  decided,  that  the  word  <<  parochial"  extended 
orer  the  whole  clause;  and  that,  theref(»'^  a  dissenter 
was  not  within  the  exemption,  in  going  to^  and  retun^ 
ing  from  his  proper  place  of  religious  wcnrship,  situate 
out  of  the  parish  in  which  he  resided.    And  Lord  Chief 
Justice  Abbott  there  said  (a),  <<  That  the  exception  did 
not  extend  generally  to  all  persons  going  to^  or  return- 
ing from  a  place  of  religious  worship,  nor  even  to  all 
persons  going  to,  or  returning  from,  their  proper  place 
of  religious  worship ;  that  the  gate-keeper  might  be  ex- 
pected to  inform  himself  as  to  the  persons  residing  in  his 
parish,  the  places  of  worship  situate  within  it,  and  the 
hours  of  usual  attendance  at  them ;  but  that  he  could  not 
be  expected  to  acquire  such  information  as  to  other  and 
more  distant  places :" — So  here,  the  gate-keeper  might 
know  whether  the  manure  was  to  be  employed  by  the 
plaintiff  on  his  fiirms,  in  the  line  in  which  the  road  lay. 
But  by  the  5th  section  of  the  act  in  question,  the  trustees 
were  empowered  to  compound  for  tolls  with  any  persons 
who  resided  in  one  parish,  and  occupied  lands  in  the 
adjoining  parish;  all  tolls,  therefore,  which  were  not  ex- 
empted by  the  4th  section,  must  be  compoimded  for.  The 
5th  section,  therefore,  by  intendment,  restrains  the  former 
one;  and  although  it  has  been  contended,  that  the  plaintiff 
is  entitled  to  such  exemption,  still,  by  the  meaning  <^  the 
5th  section,  it  was  necessary  that  he  should  have  com- 
pounded, as  that  section  applied  to  persons  residing  in 
the  parishes  through  which  the  road  lay,  and  renting  or 
occupying  lands  in  an  adjoining  parish:  at  all  events, 
carriages  employed  for  the  conveyance  of  manure,  were^ 
by  the  4th  section,  limited  to  the  parbhes  through  which 
the  road  lay,  and  the  defendant  was,  therefore,  justified 
in  demanding  the  toll  in  question  from  the  plaintiff. 
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Mr.  Serjeant  Copleyj  in  r^ly. — The  fifth  section  is 
wholly  inapplicable  to  the  present  question :  as  it  could 
only  apply  to  tolls  for  which  a  party  was  liable  under  the 
4th,  for  the  trustees  were  only  empowered  to  compound 
for  those  tolls  to  which  particular  persons  would  be  other- 
wise liable.     All  persons  were  not  exempted  fix>m  pay- 
ment of  tolls  by  the  4th  section,  but  that  clause  con- 
tained express  exemptions  for  horses  and  carriages  used 
for  particular  purposes ;  and  as  it  was  unreasonable  that 
occupiers  of  lands,  in  another  parish,  should  be  charged 
with  additional  tolls,  the  trustees  were  empowered  to 
compound  as  to  those  persons  only.     The  4th  section 
exempted  from  tolls  all  carriages  used  for  the  conveyance 
of  manure,  whether  employed  in  tlie  parishes  throogli 
which  the  road  lay,  or  not ;  this,  therefore^  being  a  ge- 
neral exemption,  is  not  touched  by  the  subsequent  sec- 
tion ;  neither  can  such  exemption  be  connected  with  tlie 
former  part  of  the  4th  section,  as  to  carriages  employed 
in  the  conveyance  of  materials  for  the  repair  of  roads. 
In  Lewis  v.  Hammond^  there  was  but  one  proviso  for  ex- 
emption in  tlie  clause ;  and  it  was  held,  that  the  word 
"  parochial"  embraced  and  extended  over  the  whole  of 
that  clause:  that  case  is  not  applicable  to  the  present, 
and  the  plaintiff,  therefore,  is  entitled  to  judgment 

Lord  Chief  Justice  Dallas. — The  only  question  is,  whe- 
ther the  foiuth  clause,  which  is  general,  is  restrained  and 
limited  by  the  fifth,  which  contains  a  provision,  enabling 
the  trustees  to  compound  for  all  or  any  of  the  tolls,  pay- 
able at  the  toll-gates,  to  be  erected  by  virtue  of  the  sta- 
tute? And  it  has  been  said,  that  this  section  can  only 
apply  to  tolls  for  which  a  party  was  liable,  under  the 
fourth  ;  and  that  as  the  plaintiff's  waggon  was  used  for 
the  conveyance  of  manure,  he  was  exempted  from  6uch 
payment  by  the  latter  section. 

Cur,  adv.  vidf. 
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His  Lordahipj  on  this  day,  deliyered  the  foUowing 
judgment  of  the  Court: 

This  was  a  question  on  the  construction  <^  the  47 
Geo.  3.  c  91.  which  was  an  act  passed  fi>r  enlarging  the 
terms  and  powers  of  two  acts  of  the  5th  and  25th  years 
of  his  present  Migesty,  for  repairing  the  road  from  Bat^ 
tery,  in  the  county  of  Oxford^  to  LuttetwOrth^  in  the 
county  cS Leicester,  and  the  only  point  left  for  the  con- 
sideration of  the  Court  is,  the  construction  of  the  4th 
and  5th  secticms  of  that  statute.  [Here  his  Lordship  read 
the  4th  section.]  (a)  This  clause  is  general,  as  far  as  it 
exempts  from  toll  any  carriage  employed  in  carrying  lime 
or  manure,  for  the  improving,  manuring,  ix  managing 
land.  It  is,  therefore,  an  exemption  in  &vour  of  agricul- 
ture^ and  to  be  beneficially  construed.  It  contains  no  r^ 
ference  to  persons  residing  within  or  out  of  the  parishes 
durou^  which  the  road  runs ;  or  to  lands  being  situate 
within  or  out  of  such  parishes;  and  this  being  the  case  of 
a  waggcm  carrying  lime  for  the  improvement  and  ma- 
nagement of  land,  the  owner  would  be  clearly  exempted 
under  this  clause,  unless,  as  to  him,  it  were  restrained 
by  any  clause  that  follows.  And  the  5th  clause  is  relied 
on  for  the  defendant,  which,  it  is  said,  by  necessary 
intendment,  does  so  restrain  and  limit  the  former  one. 

It  is  first  to  be  observed,  that  in  this  case  the  plaintiff's 
wa^on  was  passing  along  the  road,  from  one  parish  to 
another,  with  a  view  to  the  cultivation  of  his  farm  situated 
at  the  latter ;  neither  of  those  being  in  any  of  the  parishes 
through  which  the  road  passes. 

The  fifth  clause  is  in  these  words.  [Here  his  Lord- 
ship read  the  clause.]  [h)  And  it  is  asked,  if  persons  re- 
siding within  some  of  the  parishes  through  which  the 
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road  lies  are  taken  to  be  liable  to  toll,  (lassiog  along  the 
road,  and  through  the  toll-gate,  for  the  necessary  occu- 
pation of  lands  out  of  the  parish,  and  have  leave  given 
them  to  compound,  how  can  it  be,  that  persons  not  living 
in  any  of  the  parishes  shall,  for  the  occupation  of  farms 
not  within  them,  be  exempted  from  toll  ? 

The  answer  is,  that  the  first  clause  being  general,  and 
to  be  literally  construed,  can  only  be  restrained  by  ex- 
press words,  or  necessary  implication.  Express  words 
there  arc  none^  nor  is  such  a  restraint  of  necessity  to  be 
implied;  for  there  are  still  tolls  to  which  a  resident 
within  the  parish  would  be  liable,  going  through  the 
toll-gate,  for  the  occupation  of  his  fium,  not  fidling 
within  the  general  clause  of  exemption,  and,  therefore, 
when  the  statute  treats  him  as  being  liaUe,  it  must  be 
taken  in  respect  of  such  tolls ;  and  the  power  to  com- 
pound for  all  or  any,  must  mean  all  or  any  of  such  a 
description,  which  were  payable  generally,  and  not  those 
from  which  all  persons  were  exempted  before.  These 
acts  are  often  inaccurately  drawn :  and  even  taking  the 
construction  of  tlic  clause  to  be  doubtful,  a  doubtful 
meaning  is  not  a  sufficient  ground  to  restrain  the  opera- 
tion of  a  general  clause,  wliicli  in  its  own  terms  is  clear 
and  precise ;  and,  least  of  all,  when  it  is  to  narrow  and 
repeal  a  provision,  which,  for  the  public  benefit,  ought 
to  be  largely  and  beneficially  construed.  The  plaintiff 
is,  therefore,  entitled  to  judgment. 


Judgment  for  the  plaintiff  accordingly. 
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Shaw  v.  Summers,  Drakb,  Edmonds,  and  Coixaoott. 

Under  a  power 

to  trustees  *' to  A  Case,  of  which  the  following  is  the  substance,  was 

lease  premises  g^^t  by  the  direction  of  the  late  Master  of  the  Rolls,  for 
exceedine  ^®  opinion  of  the  Judges  of  this  Court : 
twenty-one  The  plaintiff  was  possessed  of^  andLentitled  to  a  certain 
years,  and  de-  ig^ggjiQi J  messuage  and  premises,  under  a  lease,  duly  ex- 
former  term  of  ecuted  tohim,  bearing  date  the  27th  oi  December^  1779: 

ninety-nine         ^o  hold  for  the  term  of  ninety-nine  years,  from  that  day, 

vfi&rs  iNTflLB  de** 

terminable  as    ^  he  the  plaintiff  and  his  two  sons,  Joseph  and  BcfyanUnj 

they  should        or  any  or  either  of  them,  should  so  long  live;  but  subject 
jSiffiuch  to  a  mortgage  to  one  Rickard  Hart. 
a  power  autho-       By  an  indenture  of  assignment  and  further  mortgage, 
rized  only  a        ^^^^  ^^^  g  1  st  o{ February j  1 794,  and  made  and  executed 

le&sc  m  DOS— 

session  and  '^y  ^^  ^^  Richard  Harty  of  the  first  part,  the  plaintiff 
not  injuturo ;     of  the  second,  and  one  Abraham  SpiUer  of  the  third; — 

trustees  iTadlet  ^^^'^^  ^"  consideration  of  the  sum  of  of281.,  to  him  paid 
the  premises  by  Spiller^  in  full  satisfaction  and  discharge  of  the 
for  ten  years,  principal  money  and  interest,  due  to  him  from  the 
as  in  the  ori-  plaintiff  and  one  John  Woolcott,  on  security  of  the  said 
ginal  lease,  and  premises,  granted,  bargained,  sold,  transferred,  and  set 

off pfnrOfQa    fA« 

let  them  for  ^^^^ '  ^"^  ^^^  plaintiff,  in  consideration  of  the  said  sum 
the  term  of        of  c£281.,  so  paid  as  aforesaid,  and  also  in  consideration 

before  thTei-  ^^  *^  ^^^'^^^^  ^^^  ^^  •^^^''  ^  ^"°  P^^  ^^  SpOUr, 
piration  of  the  making  together  the  sum  of  <£300.,  ratified  and  con- 
ten  years  lease,  firmed  unto  Spiller^  his  executors,  administrators,  and 
cond  lease  was  ^^igns,  all  the  aforesaid  premises,  and  all  the  estate,  right, 
void,  and  a  title,  interest,  &c.  of  them  the  said  Richard  Hart  and 

of  Jhf^wer    *^  P^'"^^'  ""^^  "'^^^  ^'^  ^"^  ^^  *^  ^^  hereditaments 

and  premises,  together  with  the  ori^^nal  indenture  of 
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lease  of  the  27th  of  December^  1779,  and  all  other  deeds  18](). 

relating  thereto,  for  the  rest,  residue,  and  remainder,         Sraw 
of  the  said  term  of  ninety-nine  years  then  to  come  and  v. 

unexpired,  determinable  as  aforesaid,  subject  neverthe-  Summers. 
less  to  the  yearly  rent,  and  to  the  covenants  dnd  agree- 
ments in  the  original  indenture  of  lease  of  the  27th  of 
Ikcember,  1779,  mentioned  and  contained,  and  also  sub- 
ject to  a  proviso  for  redemption  of  the  said  premises, 
mentioned  and  contained  in  the  said  indenture  of  the 
2l9lo{  February  J 1794,  upon  payment  to  SpiUer  of  «£'dOO, 
with  interest  by  the  plailiti£Pon  the  2l8t  of  August^  then 
next  ensuing :-— The  said  sum  of  «£dOO,  and  interest,  was 
not  paid  according  to  the  above  proviso. 

By  another  indenture,  dated  the  5th  December^  1798, 
and  made  betwe^i  the  plainti£P  of  the  first,  SpiUer  of  the 
aecond,  the  defisndaut  Drake^  of  the  third,  and  one  J(An 
WooiooU  of  the  fourth  part :  It  was  recited  that  SpiUer 
had  called  on  the  plaintiff  for  payment  of  the  said  sum 
or«£dOO,  and  interest,  and  that  in  order  to  raise  money 
foe  the  payment  thereof,  the  plaintiff  had  agreed  to  grant 
and  assign  all  the  said  premises  to  Drakcj  his  execu- 
tors, administrators,  and  assigns,  on  the  trusts  herein* 
after  mentioned ;  he,  the  plainti£^  granted,  bargained, 
sold,  transferred,  and  set  over,  all  the  same  leasehold 
premise^  and  all  the  estate,  right,  title,  and  equity  of  re- 
demption of  him  the  plaintiff  therein  unto  Drake^  his  exe- 
cutors, administrators,  and  assigns,  for  all  the  remainder 
of  the  siud  term  of  ninety-nine  years  then  to  come  and 
unexpired,  determinable  as  aforesaid :  Upon  trust  and  to 
the  intent  that  Drake,  his  executors,  administrators,  or 
at^gf^Oj  shmild  at  any  time  thereafter,  at  the  request  and 
by  the  direction  oiSpUler,  his  executors,  administrators, 
or  asngns,  but  without,  and  even  against  the  further  con- 
aent  and  approbation  of  the  plaintiff}  his  executors,  &c. 

r  2 
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I  b  1 9.  absolutely  sell  and  dispose  of  the  said  premises  or  any  part 

q]  "^  thereof,  and  witli  the  purchase  money  reimburse  all  ex- 

V,  penses  attending  such  sale,  and  then  upon  trust  to  pay  to 

SuMMEits.       Spiller,  his  executors,  &c.  if  the  residue  of  such  purchase 

money  should  be  sufficient,  the  said  sum  of<£300,  mortgage 
money,  and  all  such  sums  of  money  as  he  or  they  should 
have  paid  or  been  put  unto  in  or  about  repairing  the  said 
premises,  together  with  all  interest  which  should  then  be 
due  for  the  same  respectively,  and  all  costs  and  expenses 
attending  the  non-payment  thereof,  and  after  such  pay- 
ments, if  any  residue  should  remain,  to  pay  the  same  to 
the  plaintiff,  his  executors,  administrators,  or  assigns ; 
and — "  Upon  the  further  trust  that  Ih^ake  or  Spiller, 
their  executors,  administrators,  or  assigns,  either  toge- 
ther or  separately,  did  and  should  in  the  mean  time,  and 
until  such  sale  or  sales  as  aforesaid,  set  and  let  the  said 
premises  thereby  granted  as  aforesaid,  or  intended  so  to 
be,  with  their  appurtenances  in  such  parts  and  parcels, 
manner  and  form,  and  Jb7'  such  time  and  lermy  not  ex^ 
ceeding  twenty-one  years^  and  determinable  as  the  said 
term  of  ninety-nine  years  was  determinable,  as  they^  any^ 
or  either  o^  them  should  think  propel.^  and  receive  and 
take  the  rents  and  profits  thereof  from  time  to  time 
as  the  same  should  become  due  and  payable,  and  pay 
and  apply  the  same  towards  the  paying,  satisfying,  and 
discharging  the  said  several  sums  of  money,  costs,  and 
expenses,  as  therein  mentioned,  and  the  said  sum  of 
cfSOO,  and  the  costs  and  expenses  attending  the  non- 
payment thereof,  together  with  lawful  interest  for  the 
same  respectively." 

By  indenture  of  demise,  dated  the  6th  of  December^ 
1798,  made  between  the  plaintiff,  Spiller,  and  I>rakej  of 
the  one  part,  and  Nathaniel  Burridge^  since  deceased  of 
the  other  part,  and  which  indenture  was  duly  executed 
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by  all  the  parties,  Spiller  and  Drake  demised  and  let  all  I819. 

the  same  leasehold  premises  to  Burridge:  To  hold  the  Shaw 

same  for  a  term  often  years,  from  the  22d  oijuly^  1799,  ». 

determinable  as  in  the  original  lease,  under  a  yearly  rent       ^"mmiirs. 
of  £52. — Spiller  afterwards  died,  and  by  his  will  ap- 
pointed his  wife  sole  executrix,  who  duly  proved  the 
same. 

By  an  indenture,  dated  the  28th  oi  February^  1807, 
made  and  executed  by  Rebecca  the  widow  and  executrix 
of  ^i/Zrrof  the  one  part,  and  Summers  the  defendant,  of 
the  other  part,  (after  various  recitals  therein  contained), 
in  consideration  of  the  sum  of  £244  :  Gs.  :  ll^f.,  being 
the  money  then  due  to  Spiller's  executrix  for  principal 
and  interest  on  the  said  mortgage  which  had  been  so 
made  or  assigned  to  her  late  husband ;  she  bargained, 
sold,  transferred,  and  set  over  unto  Summers,  his  execu- 
tors, administrators,  and  assigns,  all  the  hereinbefore 
mentioned  leasehold  hereditaments  and  premises,  then 
in  the  occupation  of  one  Stone,  as  tenant  thereof,  and  all 
the  estate,  right,  tide,  &c.  of  Uer,  the  executrix,  of  and 
to  the  said  premises,  togellier  with  all  deeds :  To  hold 
the  same  unto  Summers,  his  executors,  &c.  from  thence- 
forth for  and  during  all  the  rest,  residue,  and  remainder, 
of  the  said  term  of  ninety-nine  years,  but  determinable 
on  the  several  deaths  of  the  plaintiff  and  his  two  sons, 
under  and  subject  to  the  payment  of  the  yearly  rent,  co- 
venants, and  agreements  in  the  original  indenture  of 
lease  contained. 

Burridge  having  died,  one  Harris  became  his  legal 
personal  representative,  and  as  sucli  en  tided  to  all  Bur^ 
ridges  right  and  interest,  under  and  by  virtue  of  the 
said  indenture  of  lease  of  the  6  th  of  December,  1 798,  and 
in  the  month  6i  September,  1807,  the  premises  comprised 
in  the  last-mentioned  indenture  were  in  the  occupation 
of  Stone  as  tenant,  from  year  to  year,  under  Harris,  and 
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1819.  in  the  last-mentioned  month,  the  defendant,  Edmondi^ 

^^^^  purchased  all  Harries  right,  interest,  and  title  to  the 

I,.  premises,  which  extended  to  and  comprised  the  whole  of 

Summers,      the  residue  and  remainder  of  the  said  term  often  years^ 

under  and  by  virtue  of  the  said  indenture  of  lease  of  the 
6th  of  December,  1 798,  for  the  sum  of  «£20,  and  thereupon 
the  last-mentioned  indenture  was,  by  the  consent  and 
agreement  of  Harris^  Stone,  Edmonds,  and  SmmmerSf 
cancelled  and  destroyed/ 

By  an  indenture  of  demise  therein  expressed  to  bfc 
of  three  parts,  dated  the  25th  of  December,  18079  com- 
pressed to  be  made  between  the  plaintiff  of  the  first. 
Summers,  of  the  second,  and  Edmonds,  of  the  third 
part,  which  indenture  was  not  executed  by  the  plaind£^ 
but  was  duly  executed  by  the  defendants,  Summert  and 
Edmonds^  after  reciting  the  indenture  of  the  5th  of 
December,  1798,  and  the  power  for  Drake  or  SpiBerf 
their  executors,  administrators,  or  assigns,  to  let  or  set 
the  said  premises,  before  any  sale  should  be  made^ 
for  any  time  or  term  not  exceeding  twenty-one  year^ 
and  that  the  plaintiff  did  tliereby  covenant  to  execute 
a  lease  of  the  said  premises  when  required,  and  also  re- 
citing tlie  death  of  Spiller,  mid  that  no  sale  had  taken 
place  in  his  life  time,  nor  had  Drake  made  any  sale  of 
the  said  premises  or  any  part  thereof  since  his  death,  or 
otherwise  disposed  thereof,  odier  than  and  except  the 
indenture  of  lease,  dated  6th  December,  1^9%^  to  J9iir» 
ridge  for  the  term  of  ten  years,  subject  to  the  rents,  co- 
venants, and  agreements  therein  mentioned,  and  which 
said  lease  was  already  or  then  about  to  be  cancdled; 
and  also  reciting  the  indenture  of  assignment,  dated  the 
28th  of  February,  1807,  and  made  between  the  aaid 
Rebecca  Spiller,  as  executrix,  of  the  one  part,  and  the 
defendant  Summers  of  the  other  part :  Summers,  for  and  in 
consideration  bf  the  yearly  rent,  covenants,  condition^  {uro- 
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SOI 


wos,  exceptions,  and  agreements  thereinafter  reserved, 
mentioned,  and  contained,  on  the  part  and  behalf  of  the 
defendant,  Edmonds^  his  executors,  administrators^  and 
assigns,  to  be  paid,  done^  observed,  and  performed,  did 
demise,  set,  and  to  farm  let  unto  Edmonds^  all  that  the 
same  messuage  and  premises  then  in  the  possession  of 
Richard  SUme,  as  tenant  thereof,  together  with  all  the 
appurtenances  whatsoever  thereto  belonging  (except  and 
alway  reserved  utSummerSy  hi^xecutors,  administrators, 
and  assigns,  all  royalties,  casual  profits,  and  franchises, 
and  Ml  and  free  liberty  for  him  and  them,  or  his  and 
their  woiiunen  and  attendants,  at  any  time  during  the 
term  thereby  demised,  to  enter  into  and  view  the  state 
and  condition  <^  the  said  premises,  and  repair  and 
amend  the  same :)  To  hold  the  said  messuage  or  tene- 
ment, and  aHfMher  the  premises  thereby  demised  with 
the  appurtenances  (except  as  brfore  excepted)  unto  E(^ 
monds,  hm  executors,  administrators,  and  assigns,  from 
die  22d  day  of  July  next  ensuing  the  date  thereof,  for 
mnd  during  the  term  of  eleven  years  from  thence  next 
ensuing,  if  the  estate  and  interest  of  the  plaintiff  and  the 
defendant  Summers,  their  executors,  administrators,  and 
assigns,  or  any  or  either  of  them  therein,  should  so  long 
continue  and  endure ;  pajring  yearly  unto  Summers,  his 
executors,  administrators,  and  assigns,  during  so  many 
years  of  the  said  term  as  should  run  out  and  expire, 
before  such  sale  or  sales  as  therein  aforesaid,  and  from 
and  afier  such  sale  or  sales,  unto  such  person  or  persons 
as  should  be  entitied  to  the  said  premises  during  the  then 
residue  of  the  said  term,  the  yearly  rent  or  sum  ot  £55, 
by  four  equal  payments,  on  four  certain  days  therein 
mentioned :  the  first  payment  to  be  made  on  the  22d  of 
October  next  ensuing  the  date  thereof. 

The  question  for  the  opinion  of  the  Court  was,  whe* 
tlicr  the  lease  made  to  Edmonds,  by  the  indenture  of  the 


I819. 


Smaw 
Summers. 


/ 


202  CA8£8   IN   EASTER   TEBIC, 

I819.         Mth  of  December^  1807,  wa»  a  good  lease  under  the 

^T^^  power  contained  in  the  indenture  of  the  5th  of  Jiecember, 

Shaw  ^ 

V.  1798? 

Summers.  The  case  came  on  for  argument  in  the  course  of  the 

last  term,  when 

Mr.  Seijt.  Copley f  for  the  plaintiff,  submitted,  that  the 
lease  made  to  Edmonds  under  the  power  was  void,  as  bdng 
granted  to  commence  injuturo.    It  has  been  laid  down  as 
a  principle  in  the  case  of  the  Countess  of /Suss^'j:  v.  fVrotk 
(a),  that  a  general  power  to  lease  for  a  certain  number 
of  years,  without  saying  either  in  possession  or  reversion, 
authorises  only  a  lease  in  possession,  and  not  tnjuturos 
and  that  it,  being  a  liberty  and  power,  must  be  strictly 
pursued.     But  if  the  estate  be  in  lease  at  the  time  of  the 
creation  of  the  power,  it  is  a  question  whether  a  lease  in. 
reversion  may  not  be  granted ;  for,  otherwise,  it  is  said- 
the  power  would  be  ineffectuaL     But  in  the  Marquis  ol 
Norikampton^s  case  (6)  though  it  was  held,   that  if  a- 
power  had  been  to  lease  generally,  without  saying  in 
possession,  the  lease  might  have  been  made  to  commence 
at  die  end  of  the  lease  then  in  esse ;  and  Manwood  and 
Dyer,  in  that  case,  thought  the  lease  good :  yet  Mounson 
was  of  a  contrary  opinion ;  and  by  the  marginal  note  in 
Dyer,  all  of  which  were  the  productions  of  Lord  Chief 
Justice  Treby,  his  Lordship  appears  to  have  agreed  with 
Mounsonj  and  considered  hjs  as  being  the  better  opinion. 
In  Baynes  v.  Belson  (c)  it  was  held,  that  such  a  lease  was 
void,  and  that  the  power  was  not  well  executed,  the  lease 
being  to  commence  infuturo.     In  the  more  recent  case 
of  tlie  Earl  of  Caoentry  v.  Country  (rf),  it  was  held,  thai 


{a)  Cro.  Eliz.  5.  S.C.  cited  in  Fitztviiliam's  case;  ^  Rep. 

33   tnwJjtr  Lcaper  v.  IVioth, (b)  Dyer,  357.— -—(c)    Sir 

T.  lloi/nu  '1\7. (rf)  I  Cow.  312. 
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1819*         reversion  cannot  be  granted  for  the  remaining  deven 

c^TL         years,  under  a  general  power,  because  he  could  not  make 

V.  a  lease  in  reversicHi;  and  yet  die  whole  estate,  would  be 

SuifMiB^.      only  charged  for  twenty-one  years,  which. would  be 

within  the  terms  of  the  powar.     No  distinction  in  this 
respect  can  be  drawn  between  a  lease  in  rever»on  and 
injiduro ;  for  an  estate  in  the  one  is  precisely  similar  to 
an  estate  in  the  other.     In  the  case  of  Doe  d*  PuUeney 
▼•  Cavan  (a),  a  lease  was  in  existence  under  a  power  of 
leasing,  and  a  further  term  was  granted  under  the  same 
power  to  the  person  in  whom  the  first  lease  was  vestec^ 
and  the  terms  did  not  exceed  together  the  number  of 
years  for  which  leases  were  authorised  to  be  granted^ 
and  yet  the  second  lease  was  not  considered  as  a  conti- 
nuation of  the  first,  and  was  held  void.     There  tli9 
power  was  restricted  to  make  leases  in  possession,  and 
not  in  reversion ;  but  when  a  power  is  in  general  termSf 
it  must  receive  a  similar  construction ;  for  what  is  eSL* 
pressed  in  the  one  must  be  understood  in  the  otheT* 
Here^  thare  is  no  evidence  of  an  intention  to  grant    ^ 
lease  injvtwro;  but  the  power,  in  its  terms,  expressly  ii 
plies  that  the  parties  contemplated  an  immediate 
to  be  executed.  The  estate,  too,  was  in  mortgage.   Sac 
mortgage  might  be  paid  ofi^,  and  it  would  be  productir"^^ 
of  the  greatest  inconvenience  to  the  owner  to  be  charge^^ 
with  a  lease  injvtwro.    If  such  a  lease  can  be  sustained^ 
any  number,  with  intervals,  may  be  granted;  besides,  it^ 
would  tend  to  the  non-improvement  of  the  estate.     On 
general  principles,  therefore,  the  intention  of  the  parties, 
and  former  decisions,  the  lease  in  question  is  void,  as  it 
was  granted  to  commence  injvturo. 

Mr.  Seijt  HuUockf  contra^  indsted  that  the  leaae  was 


(a)  5  r.  R.  50r. 
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od  execution  of  the  power.  No  olgectioii  has  been 
d  at  to  the  power  of  Drake  or  SpiUer  to  grant  a 
S  nor  as  to  the  time  of  its  termination ;  but  it  has  bem 
ended  that  the  lease  in  question  is  void,  on  the  sole 
nd  that  it  was  a  lease  in  reversion,  and  therefore  a 
stive  execution  of  the  power.  The  mere  canceUa* 
of  a  lease  will  not  defeat  the  estate  created  by  it, 
d.  Berkeley  v.  the  Archbishop  of  York  {a).  It  has 
said,  that  if  a  power  be  general  in  its  terms  i^  ^^^ 
a  lease  to  be  granted  in  reversion.  In  all 
that  have  been  cited  for  the  plaintiff,  there  have 
:  defects  in,  or  radical  objections  to,  the  leases  on 
h  the  questions  have  been  raised,  on  diflferent  grounds, 
wholly  beside  the  present  question.  Doe  d.  PuUeney 
tvan  (6)  was  disposed  of  without  argument,  as  it  ap» 
3d  that  the  rent  reserved  was  not  the  rent  required 
le  power.  In  the  case  of  the  Countess  of  Sussex  y* 
61  (c)  the  second  lease  exceeded  the  terms  of  the 
s*:  80^  Fitemilliam^s  case  (d),  was  decided  on  the 
traction  of  a  covenant,  and  is  not  applicable  to  the 
snt  question.  If  a  person  covenant  to  grant  a  lease 
twen^-one  years,  it  is  quite  clear  diat  such  lease 
t  be  intended  to  operate  immediately,  and  not  to 
menoe  at  any  distance  of  time;  or,  at  all  events,  it 
t  be  executed  within  a  reasonable  time.  Powers  of 
description  are  not  to  be  construed  stricdy,  for  Lord 
yon,  in  the  case  of  Fernery  v.  Partington  {e\  said 
the  intention  of  the  parties  must  govern  the  Court 
construing  the  instrument  The  lease  containing 
powjer  was  executed  by  the  plaintiff  himself,  by 
ch  Drake  and  SpiUer  were  empowered  to  let  the 


1819- 


Shaw 
SuMMsas. 


0  6  E.  R.  8(5.. 
'{d)  a  Rep,  32. 


(6)  5T.R.  567, > 
-(e)  8  T.R.G7A. 


.(c)  Cro.  Eliz.  5. 
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premises  thereby  granted  for  such  term,  not  exceeding 
twenty-one  years,  as  they  should  think  proper.     That 
was  clearly  a  power  to  grant  a  lease  in  Jvturo.     It  has 
been  said,  that  it  would  produce  inconvenience  to  the 
owner  if  a  lease  like  the  one  in  question  could  be  granted. 
But  the  power  is  improvident  in  itself;  for  it  is  quite  im- 
material whether  Drake  and  Spiller  had  granted  ten  in- 
termediate leases^  each  to  expire  si  intervals,  namely,  at 
the  end  of  two  years  successively,  or  whether  they  had 
granted  one  lease,  to  be  determined  at  the  expiration  of 
twenty  years.     The  clear  intention  of  the  parties  was, 
for  tlie  plaintiff  to  enable  the  trustees  to  grant  any  lease 
the/  should  think  proper,  provided  it  did  not  exceed 
twenty-one  years.     A  power  to  grant  a  lease  may,  by 
the  particular  wording  of  it,  authorise  a  lease  in  rever- 
sion, although  not  so  expressly  stated,  and  the  estate  is 
not  in  lease  at  the  time  of  the  creation  of  the  power, 
Harcourt  v.  Pole  {a).     The  lease  granted  to  Edmonds  iiV 
1807,  for  the  term  of  eleven  years,  from  the  22d  ofjids 
in  that  year,  would  expire  before  the  twenty-one  years 
granted  by  the  power,  and  the  acceptance  of  that  I 
merely  operated  as  a  surrender  of  the  first     It  is  r» 
clear  that  tlie  lease  in  question  was  a  lease  in  reversi(>^ 
but  it  has  been   decided  in   the   case  of  Goodiitle 
Clarges  v.  Funucan  (&),  that  where  the  lease  is  to 
effect  in  possession  it  will  be  good,  although  the  esta: 
is  in  the  possession  of  tenants  from  year  to  year,  or 
will,  provided  they,  at  the  time  the  lease  is  granted, 
ceive  directions  to  pay  their  rent  to  the  lessee.     Th^ 
lessees  at  will,  and  from  year  to  year,  in  that  case,  had 
attorned  to  the  lessee  under  the  power;  and  at  the  trial 


{a)  1  Anders.  373.-^ — (ft)  2  Doug.  565. 
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sleft  to  the  jur}',  whether  the  attornment  of  tlie  18 1 9. 

tiers  to  the  defendant,  in  consequence  of  the  direc-         ^T''^ 
given  them  at  the  Ume  of  making  the  indenture,  t;. 

ot  amount  to  a  sun'ender  by  them,  and  whether  Summers. 
were  not  to  be  considered  as  having  thereby  be^ 
parties  to  the  lease,  and  as  having  put  the  de- 
nt in  possession  ?  and  they  were  of  that  opinion,  and 
1  a  verdict  accordingly:  so  here,  Stone  agreed  to 
incellation  of  the  first  lease^  which  amounted  to  an 
iment.  In  Moe  d.  Brune  v.  Prideaux{a\  Lord 
iortn^h  held,  ^^  That  a  chattel  lease  might  be 
ed,  pending  a  prior  subsisting  one,  provided  it 
within  the  limits  of  the  power,  and  provided  it 
DO  beneficial  interest  during  the  continuance  of  the 
(ting  lease  :^  so  here,  the  lease  in  question  was 
1  the  limits  of  the  power ;  and  his  Lordship,  in 
»se,  added,  ^*  That  the  right  of  granting  a  second 
3I  lease  was  settled  in  Read  v.  Nashe  {b)^  and  recog- 
as  law  by  Lord  Mansfield  in  the  case  of  Goodtitle 
mbcanT  (c).  For  Lord  Mansfield  there  said,  "  That 
d  been  answered  to  the  objection,  that  the  lease 
was  a  lease  in  reversion;  that  if  the  jury  had  not 
I  the  defendant  to  have  been  in  possession,  still 
the  lease  would  be  good  as  a  concurrent  lease ;'' 
pport  of  which  Head  v.  Nashe  was  cited,  and  his 
ship  added,  that  the  reason  given  in  that  case  was 
mg  one,  viz.  that  the  inheritance  was  not  charged 
e  whole  with  more  than  twenty-one  years.  On 
iple,  therefore,  and  in  point  of  law,  the  lease  here 
e  12 1st  of  December^  1807,  was  a  valid  lease,  and  a 
execution  of  the  power  contained  in  the  indenture 
e  5th  oi  December  J  1798. 


^E.R.  184. {b)  I  Leon.  148. (c)  2 Dough  57^- 
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lS[r.  Seijt  Copley^  in  reply,  observed,  that  Dof  d.  Put- 
teneyy.  Cavan  {a)  was  decided  by  the  Court  on  both  the 
questions  raised  for  the  plaintiff  in  that  case.  FitsffwUr 
UanCs  case  {b)  is  illustrative  of  the  construction  of  a 
power,  where  a  lease  is  to  be  granted  for  twaity-<»ie 
years  indefinitely,  as  it  was  there  resolved  that  such 
lease  must  be  made  presently,  and  not  injutwro.  The 
case  of  the  Countess  of  Sussex  v.  Wroth  (c),  was  there 
cited  as  containing  observations  q>plicable  to^  and  111 
illustration  of  the  latter.  Nothing  hare  turns  on  the 
first  lease  containing  a  power  to  lease  injuturog  for 
although  the  plaintiff  gave  validity  to  that  lease  bj 
being  a  party  to  it,  still  he  did  not  mean  that  such 
power  should  extend  to  future  leases.  If  the  questicm 
here  depended  on  the  terms  of  the  power,  the  intentim 
of  the  parties  must  be  looked  at;  for  the  Court  cannot 
go  out  of  the  deed  itself  unless  there  be  some  direct  evi- 
dence of  the  intention  of  the  parties,  as  m^Cknentry  v. 
Caoentry  (^).  The  case  of  Harcowi  v.  Poole  {e)  was 
decided  on  the  particular  wording  of  the  power.  In 
Goodtitte  d.  Clarges  v.  Funucan  {/)  there  was  a  power 
for  the  tenants  for  life  to  grant  leases,  when  they  shoold 
be  in  actual  possession  of  the  premises  settled ;  and  it 
was  there  contended,  that  Lord  Ferrers,  the  lessor  at 
the  time  of  the  demise  made  by  him,  could  not  grant  an 
immediate  lease  in  possession,  because  part  of  the  pre- 
mises were  then  let  under  an  express  agreem^it  for  a 
term  of  which  several  months  were  then  to  run ;  and 
though  the  rest  were  stated  to  have  been  in  the  hands  of 
tenants  at  will,  yet  as  the  law  then  stood,  that  they  must 
be  considered  as  tenants  from  year  to  year.  But  not 
only  the  lessees  at  will,  but  those  fix>m  year  to  year. 


(a)  5  T.R.567. (6)  6  Rqf. 32. (c)  Cro.Elig.5. 

id)  I  Com.  S12.— ^(e)  1  Anders.  273. (/)  2  Doug.  5G5. 
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luid  in  that  case  attorned  to  the  lessee  under  the  1819* 
power,  and  Lord  Chief  Baron  Eyre  left  it  to  the  jury  Shaw 
at  the  trial,  whether  the  attornment  by  such  tenants  did  v. 

not  amount  to  a  surrender,  and  they  found  that  by  the  Summibs. 
attornment  of  such  occupiers  to  the  defendant  they  sur- 
rendered thdr  interest.  But  this  is  not  the  case  of  a 
lease  in  possession.  The  doctrine  laid  down  by  Lord 
EUenborough  in  Roe  d.  Brune  v.  Prideaux  {a\  and  relied 
<m  for  the  defendant  in  this  case,  might  be  considered  as 
a  mere  obiter  dictuMj  for  his  Lordship  there  stated  the 
d^tinction  to  be,  that  a  chattel  lease  might  be  granted^ 
pending  a  prior  subsisting  one,  provided  it  were  within 
the  limits  <^the  power;  but  that  so  long  as  there  was  a 
freehold  lease  in  esse,  a  second  freehold  lease  could  not 
be  granted.  But  that  case  is  not  applicable  to  the  pre- 
sent ;  for  here  the  interest  in  the  former  lease  was  de« 
ttroyed,  and  the  latter  ratified  its  cancellation.  The 
latter,  therefore,  was  clearly  a  lease  in  Jutwros  and 
there  was  no  prior  lease  subsistii^  at  the  time  it  was 
made.  As  the  power  in  the  former  lease  was  general  in 
its  terms,  it  could  only  apply  to  leases  in  possession ;  and» 
as  in  FitamliianCs  case  (&),  it  was  resolved  that  a  contract 
for  a  lease  for  an  indefinite  number  of  years  must  be 
made  presently,  and  not  infuJtwro — a  fortiori  will  that 
rule  apply  to  powers  to  grant  leases,  which  must  be 
strictly  pursued,  both  in  form  and  in  substance. 

The  following  certificate  was  afterwards  sent  to  the 
Master  of  the  Rolls : 

<<  We  have  heard  this  case  argued  by  counsel^  and 
have  considered  it;  and  we  are  of  opinion,  that  the 


(a)  10  £.  B.  184 (6)  (J  Rt^.  33. 
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18 19.  lease  made  to  the  said  James  Edmonds^  by  the  indenture 

J*^  of  the  25th  of  December^  1807,  is  not  a  good  lease  under 

f,.  the  power  contained  in  the  indenture  of  the  5th  of  De- 

SuMMEts.      cembcTj  1798. 

<*  R.  Dallas, 
Feb.  25 J  1819.  «  J.  A.  Park, 

*^  J.  BUBROUGH, 

**  J.  Richardson.'* 


Wednesday,  Sir  John  Swinburne  and  Wife,  plaintiff;  SwinBubk^ 
April  28.  deforciant 

If  there  be  two  Mr.  Serjeant  Hullock  moved  that  this  fine  might  now 

P'actpesioB,  pggg^  notwithstanding  there  might  be  a  mistake  in  the 

premises  be  concord.     There  had  been  two  praecipes  j  one  for  EsseXj 

described  in  and  another  for  Southampton.    In  th6  first,  the  premises 

manors  tithes  ^"^^^^^  ^  P^^  were  described  as  manors,  tithes,  snA. 

and  tenements,  tenements,  and  in  the  second  as  tenements  only,    ^t^^ 

and  in  the  observed  that  the  only  doubt  was,  whether  the  mano^'^' 

other  as  tene*  ^^ . 

ments  only : tithes,   and  tenements  were  confined  to  that  pr€ec0^t^^ 

The  Court  will  alone,  or  could  be  extended  to  the  latter  also.     He  si^  *^ 

fine  to  pass.  fitted  that  the  word  tenements  alone  would  have  be^^ 

sufficient  in  the  former  pracipey  and  that  "  manors        ^ 


tithes"  might  be  rejected  as  surplusage.  - 

But  the  Court  held,  that  as  the  concord  recited  both 
the  pracipeSf  and  the  words  ^^  manors  and  tithes"  were 
only  to  be  found  in  one  of  them,  that  the  fine  should  be 
re-acknowledged,  and  that  if  any  difficulty  arose  on  such 
re-acknowledgment,  that  it  might  be  then  mentioned  to 
tlie  Court. 
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Watkins  V.  Hewlett.  Wednesday, 

April  28. 

This  was  was  an  action  of  assumpsit^  on  the  common  An  instrument 
money  counts,  and  brought  by  the  plaintiff  to  recover  g>ven  by  an 
the  sum  of  ^35,  paid  by  him  to  the  defendant,  as  an  p^^^  ^^  ^i^^ 
overseer  of  the  poor  of  the  parish  oli  Horfield^  to  indem-  reputed  father 
nify  that  parish  against  the  expenses  that  might  be  in-    j  mj    |*^« 
curred  by  the  birth  of  a  bastard  child,  of  which  the  that  he  had 
plaintiff  was  the  reputed  father,  and  which  was  likely  to  received  a  sum 
become  chargeable  to  the  parish.     At  the  trial  of  the  ^^^  latter  by  a 
cause  before  Lord  Chief  Justice  Dallas^  at  GuildhaUj  at  bill  of  ex- 
the  sittings  after  the  last  term,   it  appeared  that  the  «uj^^r/  ^^I\ 
child  died  a  few  days  after  its  birth,  and  as  the  parish  and  which, 

had  incurred  no  expense,  it  was  insisted  for  the  plaintiff  when  paid, 
.      -  .  1   /  T         1  11        would  exone- 

tnat  he  was  entitled  to  recover.     In  order  to  shew  tliat  ^niQ  him  from 

he  had  paid  the  above  sum  to  the  defendant,  as  over-  the  expenses 

seer,  the  followinir  document  was  given  in  evidence :  attending  the 

°  °  birth  and  mam- 

tenance  of  such 
^  Received,  the  1st  of  July,  1818,  of  Mr.  Watkins,  child,  does  not 

tie    8um  of  .£35,  by  a  bill  of  exchange,  payable  at  two  agrecmen" 

njormlhs  after  date,  which,  when  paid,  will  exonerate  him  stamp  within 

f^otrrM  the  expenses  attending  the  birth  of  an  illegitimate  ^^  ^^^-  ?*      , 
^,.._,  1^^.11.  u  11    n  c.l84.schedule 

^il€ZMj  to  which  he  is  now  chargeable.  part  i ;  but  a 

receipt  stamp  J 

Signed  by  the  defendant,  as  overseer.       >^  sufficient  for 


Iti      -v^as  also  proved  that  the  defendant  had  indorsed 

{lA^       lill  of  exchange,   and   that  it  was  paid   by  the 

pAfli^^tiff  when  due.     On  the  production  of  the  above  in- 

^^^nent,  it  was  discovered  that  it  bore  only  a  receipt 

^j;3^p,  when  it  was  submitted  that  such  stamp  was  in- 

<OL.  III.  Q 


such  a  docu- 
ment. 
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sufficient,  as  by  the  55  Geo.  3.  c.  184,  Schedule  part  1  (a% 
an  agreement  stamp  was  necessary,  and  that,  conse- 
quently, the  plaintiff  could  not  maintain  this  action. 
His  Lordship,  however,  was  of  opinion,  that  a  receipt 
stamp  was  sufficient,  and  the  jury  accordingly  found  a 
verdict  for  the  plaintiff;  but  the  point  was  reserved  for 
the  consideration  of  the  Court. 

Mr.  Seijt.  Hullock  now  applied  for  a  rule  nisi^  that 
this  verdict  might  be  set  aside,  and  a  nonsuit  entered;  and 
insisted,  that  as  the  instnunent  in  question  was  offered  as 
evidence  of  a  contract,  and  was  the  only  document  to 
prove  the  receipt  of  the  money  by  the  defendant,  and  oa 
which  alone  the  plaintiff  could  recover,  that  it  required 
an  agreement  stamp  as  a  memorandum  or  minute  c^ 
an  agreement  within  the  55  Geo.  3.  c.  184,  and  observed, 
that  wherever  an  instrument  expressed  terms  ultra  a  re- 
ceipt, that  it  must  be  considered  as  a  memorandum  for  an 
agreement,  and  therefore  requiring  an  agreement  gt:ftyTip^ 


Lord  Chief  Justice  Dallas.— The  instrument  given 
by  the  defendant  to  the  plaititiff  acknowledged  that  the 
former  had  received  a  certain  sum  from  the  latter,  by  a 
bill  of  exchange,  which,  when  paid,  would  discharge  the 
plaintiff  in  toto^  or  amount  to  a  receipt  in  fiill  for  all  the 


(a)  By  which,  an  agreement,  or  any  minute  or  memoran- 
dum of  an  agreement,  made  in  England^  under  hand  only, 
or  made  in  Scotland^  without  any  clause  of  registration  (and 
not  otherwise  charged  in  that  Schedule,  nor  exprestly  exempted 
from  all  stamp  duty)^  where  the  matter  thereof  shall  be  of 
the  value  of  «£20,  or  upwards,  whether  the  same  shall  be 
only  evidence  of  a  contract,  or  obligatory  upon  the  parties, 
from  its  being  a  written  instrument,  together  with  every 
schedule,  receipt,  or  other  matter  put  or  indorsed  thereon, 
or  annexed  thereto; — an  agreement  stamp  is  necessary, 
according  to  the  number  of  words  such  instrument  may 
contain. 
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charges  he  might  thereafter  be  liable  to,  in  respect  of         181 9. 
the  birth  of  an  illegitimate  thild,  I  therefore  thought,  ^"^ 

at  the  trial,  that  this  might  be  considered  as  a  receipt ;  ^^ 

and,  consequently,  that  it  did  not  require  an  agreement  Hewlett. 
stamp  within  the  55  Geo.  3.  c.  184.  Sched.  part  1. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Burrough. — As  the  child  died  immedi- 
ately after  its  birth,  without  any  expense  being  incurred 
by  the  parish,  the  plaintifi*  was  legally  entitled  to  recover 
this  sum  from  the  defendant;  and  the  right  to  recover 
did  not  proceed  on  a  contract,  but  on  the  facts  which 
CKCurred  subsequent  to  the  payment,  namely,  the  birth 
and  death  of  the  child. 

Mr.  Justice  Richardson. — If  a  receipt  for  ^500  be 
given  by  an  individual  to  a  builder,  who  has  acknow- 
ledged to  have  received  it  for  a  house  to  be  built,  can  it 
be  contended  that  such  an  instrument  requires  an  agree- 
ment stamp?  The  present  action  could  not  have  been 
sustained  on  an  agreement  The  document  given  by  the 
defendant  to  the  plaintiff*  was,  in  fact,  a  receipt,  to  shew 
that  the  former  had  received  a  certain  sum  of  money  on 
account  of  an  illegitimate  child,  for  the  expenses  of 
maintaining  which  the  plaintiff  might  be  liable.  If  the 
child  were  not  bom,  the  plaintiff  was  clearly  and  legally  ^ 
entitled  to  recover  back  the  whole  of  the  money  from  the 

defendant. 

Rule  refused  (a). 


^a)  That  the  plaintiff  is  entitled,  by  law,  to  recover  under 
the  circamKtances  of  this  case,  see  Ttywnson  v.  IVilson,  1  Camp, 
395 ;  Staniforlh  v.  Slaggs^  1  Camp,  398,  «. ;  Rex  v.  Martiriy 
2  Camp,  268 ;  Cole  v.  Gower,  6  East^  110;  Middleham  v.  J5c/- 
lamy,  1  Maule  and  Scl.  3  lO. 

S2 


214  CASES    IN   EASTER   TEEM, 


Saturday,  Bokfellow  v.  Steward. 

May  1. 

A  declaration  This  was  an  action  on  a  btdl-bond,  and  brougbt  against 

on  a  bail-bond,  ^j^g  defendant  by  the  plaintiff,  as  assignee  of  the  Sheriff  of 

the  condition  Essex.     The  declaration  stated,  that  the  defendant,  by 

stated,  that  if  his  writing  obligatory,  acknowledged  himself  to  be  held 

IhoulfajJea!  ™^  ^™'y  "^""^  ^  *^  plaintiff,  as  sheriff,  in  the  sum  of 
to  answer  the  c£88,  to  be  paid  to  the  said  sheriff,  &c.  with  a  certain 
plaintilF,  "  ac-  condition  thereunder  written,  that  if  the  defendant  should 
custom  of  his  Appear  before  the  Justices  of  our  Lord  the  King  at  West- 
Majesty's  Court  minster,  in  fifteen  days  of  Easter,  to  answer  to  the  said 
Bench  "  here  pWntiff,  according  to  the  custom  of  his  Majestxfs  Court  aj 
the  obh'gation  Common  Bench^  here,  in  a  certain  plea  of  trespass  on  the 
OnS^roduc.'  ^®  "P°"  promises,  to  the  damage  of  the  plaintiff  ot 
tion  of  the  ^40,  then  that  the  obligation  should  be  void,  and  of  no 
bond,  the  force. — At  the  trial  of  the  cause  before  Mr.  Justice  Pairk^ 
were  omitted :  ^^  ^^  ^*  assizes  at  Chelmsford^  on  the  production  of  tS^* 
Held,  that  this  bond,  it  appeared  that  it  did  not  contain,  in  the 

was  no  van-  dition,  the  words  "  according  to  the  custom  of  his 

ance,  as  it  was  r  ^  -^  ^» 

only  necessary  jesty's  Court  of  Common  Bench,"  as  stated  in  the  c^  *^ 

to  set  out  the  claration ;  when  it  was  objected,  for  the  defendant,  tl^^  ^ 

accordinir  to  ^^^  omission  was  a  fatal  variance,  as  the  declarati^^^ 

its  le^  effect,  affected  to  set  forth  the  condition  verbatim.    The  leanu 


Judge,  however,  refused  to  nonsuit  the  plaintifi^  but  i^ 
rected  the  jury  to  find  a  verdict  for  him,  with  liberty  far 
the  defendant  to  move  to  enter  a  nonsuit. 

Mr.  Seijeant  Blosset  now  moved  for  a  rule  nisi^  to  set 
aside  this  verdict;  and  that,  instead  thereof,  a  nonsuit 
might  be  entered ;  and  that  the  plaintiff,  at  the  time  of 
shewing  cause  against  this  rule,  might  be  ordered  to  pro- 
duce the  bail-bond  mentioned  in  the  declaration*  He 
submitted  that  the  variance  was  fatal,  and  relied  on  the 
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case  oi  Stiles  v.  Rawlins  (a),  which  was  an  action  for  a 
fidse  return,  where  the  declaration,  in  setting  out  a  writ 
of ^fieri facias^  stated  the  indorsement  to  levy  jf  600,  to- 
gether with  the  sheriff's  poundage,  officers'  fees,  and 
other  legal  charges  and  incidental  expenses  attending 
the  levy;  and  the  writ  given  in  evidence  was  indorsed 
to  levy  «£600,  t6gethef  with  the  sheriff's  poundage, 
officers'  fees,  &c. :  this  was  held  to  be  a  fatal  variance. 

He  admitted  that  there  was  a  distinction  between  set* 

ting  out  a  deed  according  to  the  legal  effect,  and  setting 

out  a  condition  on  oyer;  but  observed,  that  there  was 

no  authority  to  shew  that  a  condition  of  a  bail-bond 

could  be  set  out  according  to  the  l^al  effect — But, 
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QOKFELLOW 

V, 

Steward. 


The  Court  held,  that  the  objection  was  immaterial, 

end  that  it  must  be  inferred  that  the  defendant  was  to 

aoswer  the  plaintiff  according  to  the  custom  of  the  Court : 

and  that  the  declaration  need  not  set  out  the  condition 

Per-Aatiftty  but  only  according  to  its  legal  effect. 

Rule  refused. 


C«)    5  Esp,  Ni.  Pri.  Cas.  133.     See  also  JFaugh  v.  Bus- 
icV*  1  Jdanh.  214. 
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l^^y  2  ^*  Bower,  clerk,  v.  Major. 

In  an  action       rj.^^^  ^,^  ^  ^^^j^^  ^j.  j^^^^  ^  ^j^^   statute  2   and   5 

for  not  setting 

out  tithes,  Edward  6.  c.  13.  s.  1.  for  not  setting  out  tithes. — At  the 

where  the  de-  trial  of  the  cause  before  Mr.  Justice  Best,  at  the  last 

been  under  a  assizes  at  Taunton,  it  appeared  that  the  plaiutiffwas  the 

pecuniary  com-  rector  of  Staple  Fitzpayne,  and  that  previously  to  the 

position  wuh  commencement  of  the  present  action,  the  defendant  had 

He/^,  that  parol  been  under  a  pecuniary  composition  with  him  for  all  his 

evidence  of  the  tithes;  and  the  only  question  was,  whether  that  com- 

statins  his  position  had  been  determined.     There  was  no  evid^ice 

refusal  to  of  its  determination,  either  by  agreement  or  notice ;  but 

Uiere  was  a  ^^  plaintiiF,  in  order  to  shew  that  he  had  a  right  to 

modus  in  the  recover  the  treble  value,  without  a  notice  in  writings 

parish,  and  called  a  witness,  who  proved  that  the  defendant,  in  a 

plaintiff's  right  conversation  with  him,  stated,  as  a  reason  of  his  refusal 

to  take  tithes,  to  pay  the  tithes,  "  That  he  was  certain  there  was  a 

determine  such  ^^^^  ^^  the  parish,   and  that  he  was  not,  therefore^ 

composition,  bound  to  set  them  out;  and  he  also  denied  the  plaintiff's 

without  any        ^^^  ^^  ^^^^  them;''   when  it  was  objected   for   the 

agreement  cr~,  iii-i 

notice  for  that    defendant,   that  although   he  had  verbally  denied  the 

purpose.  plaintiff's  right,  still  that  a  notice  was  absolutely  ne- 

cessary to  determine  the  composition.  The  learned 
Judge,  however,  was  of  opinion  that  such  denial  of  the 
plaintiff's  title  was  sufficient;  but  as  no  case  was  cited 
as  an  authority,  in  support  of  the  objection,  and  as  he 
thought  it  was  a  new  point,  he  reserved  the  question  for 
the  consideration  of  the  Court.  The  jury  accordlnglv 
found  a  verdict  for  the  plaintiff. 

Mr.  Serjt  Pell  now  moved  for  a  new  trial,  on  the 
idK>ve  objection,  But, 
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The  Court  were  clearly  of  opinion,  that  the  refusal  of  I8I9. 

the  defendant  to  pay,  and  the  reasons  he  had  assigned  u"^^ 

for  so  doing,  were  quite  inconsistent  with  the  compo-  t;. 

sidon,  and  were  of  themselves  a  sufficient  notice  of  its  Majoe. 
determination. 

Rule  refused. 


TouiSSANT  V.  Darlam.  Saturday, 

May  1. 

This  was  an  action  on  the  case,  and  brought  against  The  plaintiff 
the  defendant,  a  wine-cooper,  for  fraudulently  changing  P^JI^Ji'lSrof'' 
some  wine,   which  the  plaintiff  had  entrusted  her  to  wine,  for  which 
convey  from  Hampstead  to  London.     At  the  trial  of  Jj®  P**^  ^®  . 
the  cause  before  Lord  Chief  Justice  Dallas,  at  the  sit-  ^gg  accord- 
tings  at  Westminster^  after  the  last  term,  it  appeared  that  ingl;jf  removed 
the  plaintiff  had  purchased  a  quantity  of  wine  at  a  quay,  ^^  afterwards 
for  which  he  had  paid  the  duty ;  and  that  it  was  ao-  disposed  of 

cordindy  removed  to  his  cellar  at  Hampstead.    That  j.**""*  ?^  '*  *®  * 
u     •  .1  *u  *•  r  •      1     r  u-     •      ^"^'^d,  and 

having  remamed  there  some  tune,  a  fnend  of  his  in  employed  the 

London  proposed  to  take  part  of  it,  to  which  the  plaintiff  defendant  to 
acceded,  and  the  defendant  was  in  consequence  employed  oroirrised'to^  ^ 
to  remove  it;  and  that  she  undertook  to  get  a  proper  obtain  a  per- 
pcrmit  for  that  purpose.     Part  of  it  was  accordingly  ™*^  "^^      ti, 

defendant's 
servant  changed  the  wine  during  its  transfer.    Held^  that  the  plaintiff  was 
entitled  to  recover,  although  the  defence  relied  on  was,  that  the  removal  took 
place  contrary  to  the  Excise  laws. 

QuarCy  Whether  a  private  individual,  having  sold  wine  to  a  third  person, 
for  which  he  had  paid  the  duties,  and  which  constituted  part  of  his  stock, 
can  remove  such  wine  without  taking  out  a  licence  for  that  purpose  ? 

Quare^  also,  Whether  such  individual  can  remove  wine,  so  sold,  under 
the  26  Geo.  3.  c.  59.  s.  33.  although  he  might  have  obtained  a  permit  for  so 
doing  ? 
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181 9.  delivered  in  JyOfidon^  hut  twelve  dozen  were  left  at  the 

^  ^-^"^^  defendant's  house,  as  it  was  said  that  it  was  too  late  in 

17.  the  evening  to  deliver  the  residue.     Jbor  the  plainti^  it 

Darlam.       ^as  proved,  that  either  the  defendant  or  her  foreman 

changed  the  wine  left  at  her  House  during  the  night,  and 
that  on  the  following  morning  she  sent  the  like  quantity, 
of  a  very  inferior  description.  His  Lordship,  considering 
that  this  was  a  gross  breach  of  trust,  directed  the  jury  to 
find  a  verdict  for  the  plaintiiF,  which  they  accordingly  did. 
Mr.  Serjt.  IjCJIs  now  moved  for  a  rule  to  shew  cause 
why  this  verdict  should  not  be  set  aside,  and  a  nonsuit 
entered,  on  tlic  ground  that  a  private  individual  could 
not  remove  wine,  which  constituted  a  part  of  his  stock,  and 
which  he  had  disposed  of  to  another,  without  taking  out  a 
licence  for  that  purpcsD :  That  the  transfer  of  wines  was 
regulated  by  tlie  Excise  laws ;  and  that  the  wine  in  ques- 
tion could  not  have  been  removed  at  all,  as  no  permit 
would  have  been  granted  for  that  purpose :  That  a  pri- 
vate person  could  not,  as  a  vendor,  dispose  of  wine  which 
he  had  previously  purchased,  and  that  he  was  merely 
empowered  to  give  it  away  or  remove  it,  by  permit,  from 
one  of  his  o\^ti  cellars  to  another :  That  by  the  26  Geo.  3. 
c.  59.  ss.  8  and  II.  no  private  person  could  sell  wine; 
that  none  but  wholesale  or  retail  dealers  could  so  do^ 
who  were  not  empowered  to  transfer  such  wine  without 
having  first  obtained  a  licence  for  that  purpose ;  and  that 
by  section  33  (a),  a  private  person  (not  being  such  dealer) 

(m)  By  which  it  is  enacted,  "  That  where  any  person,  not 
being  a  dealer  in,  or  seller  of  foreign  wine,  either  by  whole- 
sale or  by  retail,  shall  have  occasion  to  remove  any  such 
wine  from  any  part  of  this  kingdom  to  any  other  part  thereof, 
it  shall  be  lawful  for  the  officer  or  officers  of  Excise  of  the 
respective  divisions  in  which  the  place  from  whence  such 
wine  is  intended  to  be  removed  shall  be  situate,  upon  such 
person,  or  his  known  servant,  proving  to  the  satisraction  of 
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could  not  remove  wine  which  he  had  sold,  although  be 
might  have  obtained  a  permit  for  so  doing.  [Mr.  Justice 
Park. — The  lOth  section  of  the  26  Geo,  S.  empowers 
auctioneers  to  sell  wine  by  auction,  on  proof  of  the  duty 
having  been  paid.]  The  only  mode  by  which  private  indi- 


I8I9. 


the  respective  commissioners  of  Excise,  or  of  the  collector 
or  supervisor  of  Excise,  of  the  collection  or  district  in  which 
the  place  from  whence  such  wine  is  intended  to  be  removed 
is  situate,  that  all  the  duties  for  such  wine  have  been  fully 
paid,  and  upon  a  request  note  in  writing,  made  and  sent  or 
delivered  to  such  officers  of  Excise,  authorised  to  grant  a 
permit  thereupon,  under  and  by  virtue  of  that  act,  specify- 
ing the  quantity  of  each  sort  of  such  foreign  wine  intended 
to  be  removed,  and  for  the  removal  of  which  such  permit  is 
required ;  and  if  such  wine  be  French  wine,  whether  the 
same  is  French  red  wine,  or  French  white  wine ;  or  in  case 
such  wine  is  not  French  wine,  whether  the  same  is  foreign 
red  wine,  not  French ;  or  foreign  white  wine,  not  French ; 
and  also  the  number  and  contents  of  the  casks,  bottles,  jars, 
or  vessels  containing  the  same ;  and,  likewise,  whether  the 
same  is  to  be  removed  by  land  or  by  water,  and  by  what 
mode  of  conveyance  such  wine  is  intended  to  be  sent,  to 
give  and  grant,  without  fee  or  reward,  a  permit  or  permits 
in  writing,  signed  by  such  officer  or  officers,  expressmg  the 
quantity  of  such  wine  so  to  be  removed,  distinguishing  in 
sach  permit  such  foreign  wines  from  each  other,  according 
to  the  denominations  thereof  specified  in  such  request  note, 
according  to  the  directions  of  this  act ;  and  expressing  the 
name  and  names  of  the  person  or  persons  from  whom  the 
£ame  is  intended  to  be  removed,  and  to  whom  the  same  is 
to  be  removed  i  and  that  the  duty  of  such  wine  so  intended 
to  be  removed  has  been  paid,  or  that  the  same  hath  been 
condemned  as'  forfeited,  or  was  part  of  the  stock  of  some 
dealer  or  dealers,  or  seller  or  sellers  of  foreign  wines  by 
wholesale,  of  which  an  account  hath  been  delivered  to  the 
office  of  Excise,  pursuant  to  this  act.     And  all  officers  of 
Excise  granting  or  giving  such  permit  or  permits,  shall  limit 
and  express  therein  the  time  within  which  such  wine,  in  such 
permit  or  permits  mentioned,  shall  be  removed  from  and  out 
o^  the  possession^  of  the  persons  taking  out  such  permit  or 
permits ;  and  also  the  time  within  which  such  wine  shall  be 
delivered  and  received  into  the  possession  of  the  person  or 
persons,  respectively,  to  whom  the  same  is  so  permitted  to 
be  sent ;  and  all  such  foreign  wine  which  shall  be  removed 
under  a  description  not  conformable  to  this  act,  or  uuder  a 
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viduals  can  sell  wine  is  by  public  auction.     Executors 
and  assignees  may  thus  publicly  dispose  of  the  proper^ 
of  the  deceased  or  bankrupt :  but  in  this  case  the  plaintiff 
had  no  licence,  nor  was  the  wine  publicly  sold;  and 
as  both  he  and  tlie  defendant  were  concerned  in  an 
illegal  contract,  he  is  not  entitled  to  recover,  althoa^ 
he  has  acted  inadvertently  and  incautiously;  both  par- 
ties are^  therefore,  in  pari  delicto.     He  also  submitted, 
that  no  suspicion  could  arise  as  to  the  defendant  being 
privy  to  the  transaction,  as  it  appeared  in  evidence  that 
the  wine  was  changed  by  her  foreman^  or  servant,  with- 
out her  knowledge. 


Lord  Chief  Justice  Dallas.— I  am  clearly  of  opinioD 
that,  under  the  circumstances  of  this  case,  the  plaintiff 
is  entitled  to  recover.  When  the  wine  was  imported  it 
was  regularly  taken  on  the  quay,  and  a  respectable  wine- 
merchant  proved  that  the  plaintiff  purchased  it  andpj 
the  duties.  There  was,  therefore,  no  intention  on 
part  to  defraud  the  revenue.  It  was  proposed,  after 
removal  to  Hampsteady  that  a  friend  of  the  plaini 
residing  in  town,  should  take  part  of  it.  The  defend^^^' 
was  not  only  employed  by  the  plaintiff  to  remove  it  frC^^ 
one  place  to  the  other,  but  she  also  undertook  to  prociX^^^ 
a  proper  permit  for  that  purpose.  Besides,  there  was 
evidence  to  shew  that  the  plaintiff  had  sold  this  win^ 
but  merely  that  he  had  entrusted  the  defendant  to  convey 
it  It  was  further  proved,  that  the  same  wine  was  re^ 
ceived  by  the  defendant's  servants,  as  the  plaintiff  had 


false  description,  together  with  the  casks,  bottles,  jars,  ves- 
sels, and  other  packages  containing  the  same,  and  the 
horses,  cattle,  carts,  boats,  barges,  and  other  carriages  used 
in  the  removal  or  carriage  thereof,  shall  be  forfeited  and 
lost,  and  shall  and  may  be  seized  by  any  officer  or  officers  of 
the  Excise. 
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purchased,  and  that  it  vnm  in  her  custody  alone  until  it 
mras  delivered  in  London ;  and  that  her  foreman  had 
changed  it  during  the  time  it  remained  at  her  house. 
liVhen  the  plaintiiF tasted  the  wine  which  was  substituted, 
he  discovered  the  fraud,  and  the  former  part  which  had 
been  duly  delivered  corresponded  with  the  wine  which 
he  had  sent ;  but  the  twelve  dozen  in  question  was  not 
CHily  adulterated,  but  absolutely  pernicious  and  unwhole- 
some.    The  defendant  had  nothing  to  do  with  the  pur- 
chase, or  the  terms  on  which  the  wine  was  disposed  of. 
The  wine  in  question  was  delayed  by  some  pretext  nearly 
two  hours  on  the  road,  when  it  was  said  that  it  was  too 
late  to  deliver  it  that  evening,  when  it  was  deposited  at 
the  defendant's  house,  and  there  changed.    I  am,  there- 
fore^ surprised  that  the  defendant  should  have  ventured 
to  make  this  application  to  the  Court 
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TOUISSANT 

V. 

Darlam. 


JSAi.  Justice  Park. — I  am  of  the  same  opinion*  There 

is  XM<it  even  a  colourable  pretence  to  set  aside  this  verdict. 

Su.f>posing  a  gentleman  has  a  quantity  of  excellent  wine 

XX    Imis  cellar,  and  he  wishes  to  make  a  present  to  his 

Eri^xrsd,  and  for  that  purpose  employs  a  person  to  carry 

vt^     \f  such  person  misuse  or  change  it,  is  he  not  liable  to 

AH    cftction,  and  what  defence  could  be  set  up,  unless  the 

'^N^Tke  had  been  actually  seized  by  an  excise  officer?  But 

itdid  not  appear  in  evidence  that  this  wine  was  sold ;  and 

Vi'vt  were  a  gift,  it  might  be  legally  removed. 


Mr.  Justice  Burrough. — This  wine  was  not  seized; 
mH  I  therefore  think  that  the  Excise  laws  are  entirely 
out  of  the  question. 


Mr.  Justice  Richardson. — It  has  been  admitted  that 
^  gift  of  wine  is  lawfuL     It  does  not  appear  here  that 
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this  was  an  illegal  transfer.  Besides,  the  plainUff  had 
purchased  the  wine,  and  paid  the  duties  claimed  by  the 
Excise  for  it,  before  he  entered  into  any  contract  with 
the  defendant  for  its  removal. 

Rule  refused  {a). 


(«)  See  Hodgson  v.  Temple,  1  Marsh.  5.  S.  C.  5  Taunt.  181. 


Saturday, 
May  1. 

The  Court 
will  not  grant 
an  attachment 
against  a  wit- 
ness for  dis- 
obedience to  a 
subpoena, 
unless  the 
affidavit  state 
that  he  was 
duly  called  at 
the  trial. 


Malcolm  v.  Rat. 

Mr.  Serjt.  Frere  on  the  first  day  of  this  term  moved 
for  an  attachment  against  one  of  the  defendant's  wit^ 
nesses  in  this  cause,  for  not  obeying  a  subpoena.  It 
appeared,  by  affidavit,  that  the  witness  was  in  Court  at 
the  trial ;  and  hearing  the  plaintiff's  counsel,  in  his  ad- 
dress to  the  jury,  state,  that  the  plaintiff  must  be  ncm- 
suited  without  his  testimony,  he  immediatdly  left  the 
Court,  and  has  not  since  been  heard  of.  But  as  the 
affidavit  did  not  state  that  the  witness  was  called  on  his 
subpoena,  the  Court  thought  it  insufficient,  and  ordered 
it  to  be  amended  in  that  respect;  although  the  derk 
of  the  Court  had  indorsed  on  the  subpoena  that  the 
witness  had  been  duly  called.  On  this  day  an  amended 
affidavit  was  produced,  which  stated  that  the  witness  was 
duly  called  on  his  subpoena  at  the  trial,  when  the  Court 

Allowed  the  attachment. 
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Godson  Gent,  one,  &c.  v.  Home.  ^Ma'^ff ' 

This  was  an  action  for  a  libel,  and  tried  before  Mr.  The  plaintiff. 

Justice  Richerdson,  at  the  last  assizes  at  Worcester, —  *°  attorney, 

'  was  employed 

The  plaintiff  is  an  attdrney,  and  was  employed  by  a  by  A,  to  bring 
person  called  Nash  to  bring  an  action  against  the  exe-  *°  action 
cutors  of  one  Wilden.    The  defendant  was  commissioned  jfi^  defendant 
to  adjust  and  settle  the  executors'  accounts,   and  on  wascommis- 
hearing  that  an  action  was  about  to  be  commenced,  he  .  ^^  ^  ,g  ^^' 
wrote  Nash  the  following  letter,  to  warn  him  of  the  counts,  and 

consequences :  finding  that  an 

^  action  was 

about  to  be 
**  Sir,  commenced 

*«  To  my  great  astonishment,  Mr.  GileSj  (one  of  the  ^  ^jj^  plaintiff 
executors  of  the  late  Mr.  Wilden)  informs  me  that  you  wrote  a  letter 
have  employed  Mr.  Stephen  Godson^  of  Worcester,  to  {J|j^f  ^'*"'°^ 
trouble  him  for  the  debt  due  to  yq\x  from  the  estate  of  ing  the  plaintiff 
Mr.  Wilden :  and  as  I  much  respect  you,  I  would  wish  ^^  ■"®'  *°d  co^- 
you  to  well  consider  what  you  are  doing,  as  Mr.  Giles  i^g,   «  if\ou 
has  employed  an  attorney  to  give  an  appearance  to  the  will  be  misled 

copy  of  a  writ  served  upon  him,  that  now  must  come  to     \,^^\  orney 
/•^  ^  '  who  only  con- 

tnal,  and  you  should  understand  that  you  have  no  power  siders  his  own  . 

to  take  such  proceedings  ajiainst  an  executor  within  the  interest,  you 
:.      1  1  11  /.   J  will  have  to 

death  year,  consequently  you  will  find  to  your  sorrow,  repent  it:  you 

that  you  will  be  cast,   and  the  law  charges  will  very  may  think 
greatly  lessen  your  money,  without  any  advantage  to  oncTordered^^ 
yoo,  bat  will,  on  the  other  hand,  make  you  appear  very  your  attorney 
troublesome.     If  you  will  be  misled  by  an  attorney,  ^  ^'*'®  ^^j . 

not  do  any  more 
without  your  further  orders,  but  if  you  once  set  him  about  it,  he  will  go  to 
any  length  without  further  orders." — In  an  action  for  a  libel : — Held^  that 
it  was  properly  left  to  the  jury  whether  this  letter  applied  to  the  plaintiff  in- 
dividually, or  to  the  profession  at  large,  and  that  it  was  unnecessary  to  direct 
them  to  find  whether  it  were  a  confidential  or  malicious  communication. 


Godson 

p. 
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18 19*  ^^^  o^ty  considers  his  own  interest,  you  will  have  to 

repent  it :  you  may  think  when  you  have  once  ordered 
your  attorney  to  write  to  Mr.  Giles^  he  would  not  do 
Home.  any  more  without  your  further  orders,  but  if  you  once 
set  him  about  it,  he  will  go  to  any  length  without  fur- 
ther orders ;  and  you  must  observe,  that  it  will  not  be 
any  expense  to  Mr.  Gtles^  as  Mr.  WilderCs  effects  most 
bear  him  harmless.  Therefore,  as  a  friend  and  well 
wisher  to  you,  I  would  advise  you  to  shew  this  letter  to 
your  masterj  or  some  other  well  informed  friend,  who 
has  no  interest  in  advising  you  to  go  to  law,  and  I  am 
well  satisfied  they  will  agree  with  me,  that  you  do  im- 
mediately pay  off  your  lawyer,  and  patiently  wait  for 
your  money  till  the  death  year  is  up,  at  wliich  time  you 
will  be  paid  with  free  interest,  as  there  is  no  probability 
of  your  losing  it  or  any  part :  Therefore  take  this  ^didli^ 
some  advice  from  your  sincere  friend." 

Signed  by  the  defendant 

The  learned  Judge  was  of  opinion  that  the  defendant 
was  not  authorised  to  write  such  a  letter,  and  left  it  to 
the  jury  to  consider  whether  the  expressions  contained 
therein  alluded  to  the  plaintiff  in  particular,  or  to  pro- 
fessional men  generally.  They  thought  it  was  intended 
to  apply  to  the  plaintiff  individually,  and  accordingly 
found  a  verdict  for  him,  damages  1^.  Leave^  however, 
was  given  to  move  to  set  it  aside. 

Mr.  Serjt.  Copley  now  moved  accordingly,  that  a 
nonsuit  might  be  entered,  or  a  new  trial  granted.  He 
submitted  that  this  letter  was  a  confidential  commu- 
nication; and,  therefore,  within  the  case  of  M^Dougatt 
V.  Claridge  (a),  or  if  it  were  not  so,  that  it  ought  to  have 


(fl)  1  Camp, 267. 
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been  left  to  the  jury,  and  that  they  should  say  whether  it 
were  a  confidential  communication,  or  intended  to  vilify 
the  plaintiff.  He  also  referred  to  Cleaver  v.  Sarraude  (a), 
wh^:e,  in  an  action  similar  to  the  preceding  case,  the 
plaintiff  was  nonsuited;  as  the  Judge  who  tried  that 
<:ause  considered  that  the  defendant  had  been  acting 
bandjide.  That,  at  all  events,  the  letter  here  was  equi- 
vocal on  the  face  of  it,  as  an  attorney  might  relate  to  the 
profisssion  generally;  but  that  the  main  question  was 
whether  it  were  confidential  or  malicious. 


22Sr 


1819. 


Godson 
Home* 


Ix>rd  Chief  Justice  Dallas. — The  jury,  by  their 
yerdict,  have  found  that  the  letter  in  question  was  written 
with  a  malicious  intent;  and  I  cannot  say  that  I  think 
its  contents  were  merely  confidential,  for  it  comprises  a 
general  reflection  on  the  professional  character  of  the 
plaintiff.  Besides,  the  defendant  desired  Nash  to  shew 
it  to  others.  I  therefore  am  of  opinion  that  this  case 
was  properly  disposed  of  by  the  jury. 

Mr.  Jui^ce  Park  and  Mr.  Justice  Bubrouoh  con- 
curred. 

Mr.  Justice  Richardson. — The  only  question  I  sub- 
mitted to  the  jury  was,  whether  this  letter  applied  to 
the  plaintiff  individually  or  to  the  profession  at  large. 
The  point  was  not  made  at  the  trial,  whether  this  were 


(a)  1  Camp.  268,  ».  See  also  Dunner  v.  Rigg,  ib,  269,  n.» 
where  Lord  EUenboroush^  iu  a  case  similar  to  the  present, 
refused  to  nonsuit  the  plain  tiff,  and  left  it  for  the  jury  to  say 
whether  the  expressions  complained  of  were  used  with  a 
malicious  intention  of  degradmg  the  plaintiff,  or  with  good 
faith  to  communicate  facts  to  the  person  to  whom  the  letter 
was  written,  which  he  was  interested  to  know. 
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I6I9. 


Godson 

V. 

Home. 


a  confidential  communication  or  not,  and  if  it  had  been, 
I  do  not  think  that  it  should  necessarily  have  been  left  to 
the  jury. 

Rule  refused. 


Saturday, 
May  1. 

An  acknow- 
ledgment by  a 
person  thut  he 
was  in  part- 
nerAhip.with 
another  as  a 
trader,  who 
afterwards  be- 
came bank- 
•rupt,  is  suffi- 
cient to  con- 
stitute a  trad- 
ing within  the 
meaning  of  the 
bankrupt  laws ; 
although  no 
acts  of  buying 
or  selling  were 
proved  to  have . 
taken  place 
during  the 
partnership. 


Parker  v.  Barker. 

This  was  an  action  for  money  had  and  received,  «nd 
brought  by  the  order  of  the  Vice  Chancelldr,  to  try  wh©* 
ther  the  plaintiff  had  been  a  trader  within  the  meaning  ^ 
the  bankrupt  laws ;  and  by  the  issue,  the  defendant 
directed  to  admit  that  he  had  received  j^5.,  for  the 
of  the  plaintiff,  in  order  to  raise  the  question.     At 
trial  of  the  cause,  before  Mr.  Baron  Woody  at  the 
assizes  at  Lancasta'^  the  facts  appeared  to  be  these : 

The  plaintiff,  who  had  lately  become  of  age,  had 
sided  with  a  person  by  the  name  of  Gneervwoody  "< 
was  a  trader,  and  who  had  persuaded  him  to  enter 
a  partnership,  when  he.  Greenwood^  was  actually  \n 
state  of  insolvency.    During  his  insolvency  a  negotiati^ 
for  a  partnership  took  place,  and  it  was  publicly  talkcc^^^ 
of  to  Greenwood^s  creditors.     Tlie  plaintiff,  himself,  haa 
told  some  persons  that  he  was  about  to  enter  into  a  part- 
nership with  Greenwood^  and  mentioned  to  others  that  he 
had  actually  become  a  partner,  and  was  in  trade  with  hinL 
This  was  about  the  month  of  March,  1816;  but  there 
was  no  evidence  of  any  agreement  of  a  partnership  be- 
tween the  plaintiff  and  Greenwood,  but  merely  these  ac- 
knowledgments of  the  former,  and  his  speaking  of  goods 
as  being  their  joint  property ;  and,  in  one  instance,  his 
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aving  given  orders  to  some  dyers  as  to  the  mode  of 
ressing  some  cloths  which  had  been  left  with  them  for 
lat  purpose.  A  commission  of  bankruptcy  issued  against 
rreenwood  on  the  9th  of  May^  1816.  No  evidence  was 
iduced  at  the  trial  to  shew  that  any  sales  had  been 
Bfected  by  the  plaintiff;  but  some  consignments  had 
een  made  on  the  partnership  account. — On  the  plaintiff's 
9i8e  being  closed,  it  was  submitted  that  it  was  incumbent 
ri  him  to  shew  an  actual  trading  between  the  time  he 
scame  partner  with  Grraiwood^  and  the  date  of  the  com- 
lission  against  the  latter;  and  that  his  merely  having 
id  that  he  was  in  partnership  with  Greetiwood  was  not 
flScient : — Tlie  learned  Judge,  however,  thought  that 

was  sufficient  evidence  to  go  to  the  jury,  whether 

acknowledgments  of  the  plaintiff  were  sufficient 
croxistitutc  him  a  trader,  as  being  in  partnership  with 
dy  and  they  found  that  he  became  partner  with 

n  the  23d  of  Marchy  1816;  and,  accordingly,  gave 

ict  for  the  defendant. 


1819. 


Parker 

V. 

Barker* 


r*^«.  Serjt,  Cross  now  moved  for  a  rule  nisiy  that  this 
J-^i^t  might  be  set  aside,  and  a  new  trial  granted ;  and 
^^i^ted  that  the  acknowledgments  made  by  the  plain- 
"^^^re  not  sufficient  to  coiistitutc  a  trading,  and  that 
^^''ttgh  the  consignments  might  afford  presumptive 
^^i^ce  of  his  buying,  still  that  there  was  no  proof  of 
™g,  either  on  his  own  account,  or  as  a  partner  with 
tetnxfDood ;  at  all  events  there  was  no  direct  proof  of 
^H^g;  and  that,  therefore,  the  trading  had  not  been 
^efficiently  made  out. 


Lord  Chief  Justice  Dai.las. — This  was  not  only  a  fit 
question  for  a  jury,  but  I  think  they  have  decided  very 
pTOp^^Y'  Greenwood  being  in  trade,  and  in  emban*assed 
^cumstances,  prevailed  on  the  plaintiff  to  enter  into 
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181 9.  partnership  with  him.      The  plaintiff,  himself,    made 

T»*^^^^  frequent  acknowledgments  of  the  existence  of  such  a 

Parker  ^  ^ 

V.  partnership,  and  went  with  Greenwood  to  the  dyers  to 

Barker.  gjyg  directions  as  to  the  mode  of  dying  some  goods.  The 
jury  found  that  the  partnership  commenced  on  the  23d 
of  March  J  1816,  and  thai  Oreenivood  became  bankrupt 
on  tlie  9tli  of  May  following.  It  is  therefore  fair  to  pre- 
sume that  the  partnership  continued  from  the  former 
period  until  the  time  of  the  issuing  of  the  conunission. 
All  the  evidence  adduced  was  in  favour  of  the  defendant. 
It  was  proved  that  the  plaintiff  acknowledged  a  general 
dealing  with  himself  and  Greenwood^  and  his  conduct 
throughout,  shewed  that  he  was  connected  with  Green* 
wood  for  the  purpose  of  trading. 

Mr.  Justice  Park. — This  was,  in  every  respect,  a  fit 
question  for  a  juiy.  I  think  that  under  the  circam- 
stances  they  have  drawn  a  right  conclusion ;  and,  con- 
sequently, that  their  verdict  ought  not  to  be  disturbed. 

Mr.  Justice  Burrough. — Greenwood  was  in  trade 
previous  to  the  commencement  of  the  partnership,  and 
the  plaintiff,  by  his  subsequent  conduct,  adopted  it. 

■ 

Mr.  Justice  Richardson. — I  think  the  plaintiff  has 
admitted  himself  to  be  a  trader  by  his  own  acts. 

Rule  refused. 
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Doe  on  the  demise  of  Pitcwer  v.  Mitchell.  oaturday. 

May  1. 

This  was  an  action  of  ejectment,  which  came  on  to  be  An  action  of 
tried  before  Mr.  Justice  Burrough  at  the  last  assizes  at  maintainable 
Wamoicky  when  the  defendant  insisted  that  the  lessor  by  one  of  two 

of  the  plaintiff  was  not  entitled  to  recover  possession.  '^"*"^s  m 

.  .     common,  who 

as  he  held  under  such  lessor,  as  one  of  two  tenants  in  had  agreed  to 

common,  who  had  made  an  application  for  rent,  and  divide  their 
distrained  on  the  defendant  in  his  own  name,  and  that  ^p^  JJ  g^^j^ 
he   had  paid  the  amount  to  him  alone.     It  appeared  agreement,  the 
that  on  the  24.th  of  September,  1817,  the  lessor  of  the  {J^.S^^lfde^  ^ 
plaintiff  had  given  the  defendant  a  notice  to  quit  at  both  an  occu« 

Lady-day  following^:  That,  previous  to  such  notice,  the  P*®*'*  pay  rent 

I  ,,  I'll-  .         ..  I         !•••       under  a  distress 

lessor  had  agreed  with  ins  co-tenant  to  make  a  division  ^^  g^^j^  ^^^ 

of  the  property,  and  that  the  former  had  taken  the  pre-  tenant  alone; 

mises  in  question  as  his  portion ;  but  that  the  deeds  for  j"^  ''  *'  "® 
.^  1  1        defence  to 

the  partition  of  the  property  had  not  been  executed. —  guch  action 

The  learned  Judge,  however,  thought  that  the  lessor  of  diat  the  deeds 
the  plaintiff  had  a  right  to  recover,  as  the  defendant  had  ^^gg^  j|,g  ^,q.' 
paid  the  whole  rent  to  him  under  the  distress,  which  tenants  had  not 
was,  in  fact,  an  attornment,  and  the  jury  found  their  "^®"  executed, 
verdict  accordingly. 

Mr.  Scrjt.  Copley  now  moved  that  this  verdict  might 
be  set  aside,  and  a  nonsuit  entered,  and  insisted  that 
although  the  defendant  had  paid  the  rent  to  one  of  two 
tenants  in  common,  yet  it  did  not  amount  to  an  attorn- 
ment ;  and  that,  as  he  originally  held  under  both,  that  the 
plaintiff  alone  was  not  entitled  to  recover  in  this  action, 
until  the  deeds  of  partition  had  been  actually  executed 
between  him  and  his  co-tenant. 

r3 
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I819.  Lord  Chief  JusticeDALLAS. — The  lessor  of  the  plaintS.^ 

J!;^  was  originally  one  of  two  tenants  in  common.    The 


^^  perty  was  afterwards  divided,  and  the  premises  in  questic^^ 

Mitchell,      were  agreed  to  be  allotted  to  him  as  his  share«     It  w 

objected,  that  he,  alone,  was  not  entitled  to  recover, 
the  deeds  of  partition  had  not  been  executed  betwe^ 
him  and  his  co-tenant.     But  the  defendant  himself 
mitted  that  he  held  this  part  of  the  property  under 
lessor  alone,  by  having  paid  him  the  rent  due  undqr 
disti*ess.     He,  therefore,  cannot  now  controvert  the  tii 
of  the  lessor,  or  set  up  as  a  defence  to  this  acticm  th 
the  deeds  for  the  division  of  tlie  property  had  not 
executed  between  him  and  the  other  tenant  in  commor: 

Mr.  Justice  Park  and  Mr.  Justice  RicHAnnsoN 
curred. 

Mr.  Justice  Burrough. — When  the  plainti£F  gave- 
notice  to  quit  to  the  defendant,  he  was,  in  fact,  seised 
the  whole  of  the  premises  in  question,  and  for  whic?- 
this  action  was  brought,  for  the  property  of  the  co-tenan 
had  been  agreed  to  be  previously  divided.     I  tberelb 
thought  the  notice  to  quit  by  the  lessor  alone^  and  th^ 
whole  of  the  subsequent  proceedings,  to  be  good  anJ 
regular.    Besides,  the  defendant  had  admitted  the  lessee 
of  the  plaintiff  to  be  sole  owner,  as  he  had  made  a  treaty 
for  the  purchase  of  some  timBer  with  him  alone^  subse- 
quently to  the  receipt  of  the  notice  to  quit 

Rule  rubied. 
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Tuesday, 
Carpenter  v.  White.  May  4. 

HIS  was  an  action  of  assumpsit  brought  by  the  plaintiff       *  ^^^  ,'  ^^* 
indorsee  of  a  bill  of  exchange,  against  the  defendant,  the  tlisclinrge 

acceptor.     The  defendant  pleaded  the  general  issue  "^  an  insolvent 
.  °  (Jebtor,  request 

non-assumpsit .  Jiim  not  to  in- 

Ai  the  trial  of  the  cause  before  Mr.  Justice  Richardson  elude  his  debt 
Guildhall^  at  the  first  sittings  in  this  term,  the  plaintiff  ^^  he^woiiid**   * 
ring  proved  his  case,  the  defence  relied  on  was  that  never  call  on 

defendant  had  been  discharged  under  the  permanent  ''* 

"  .     .  amount,— 

^Ivent  debtors*  act  (a),  and  that  the  plaintiff  had  told  litld,  that  if  it 

s  in  the  presence  of  two  witnesses,  previously  to  such  *^^  omitted  in 

r large,  not  to  include  his  debt  (the  bill  in  question)  ^^^  creditor 

tie  schedule,  as  he  would  never  call  on  him  for  its  cannot  aller- 

^mnt.     I'his  was  satisfactorily  proved  by  the  testi-  ^^^^'^  sue  the 

,  insolvent  for 

•i;^  of  both  these  witnesses.     In  order  to  prove  the  such  debt,  and 

barge,  a  paper  was  given  in  evidence  purporting  to  »i  ^^  "<*^  neces- 
>    copy  of  the  original  discharge  in  the  book  kept  for  ^j^^^^  ^  [.^       ^p 
purpose  in  the  Insolvent  Court,  and  signed  R.  W.  such  8chedulo 

-rJcson.  who  was  the  proper  officer  of  that  Court  to  at  the  trial. 

.  .  .  A  paper,  pur- 

such    an   instrument,  and  the  impression  of  the  porting:  to  be  a 

of  the  Court  was  affixed  on  the  margin : — it  was  ^**'Py  o*  the 

'"^d  that  the  signature  of  Clarkson  was  not  in  his  own  ^.i^.^J  .,e  of  an 

i-writing,  but  that  of  Jiis  clerk;  and  it  did  not  ap-  insolvent,  and 

*  that  the  instrument  in  question  was  an  attested  copy,  '*''^'"^'"  "X  ^"** 
,  .     *       .  .   .  '  •'     clerk  of  the 

Hat  it  had  been  examined  with  the  original; — when  proper  officer 
''as  objected,  for  the  plaintiff,  that  this  paper  was  not  ^[  ^''^^^  court, 
&cient  evidence  of  a  discharge,  under  the  24th  section  pr^.^jjion  of  the 

, seal  affixed  to 

it,  is  admissible 
(a)  53  Geo  3,  c.  102.  in  evidence  to 

prove  such  dis- 
^rge,  without  the  production  of  the  certificate  thereof,  or  proof  of  its  being 
examined  or  attested  copy. 
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Carpenter 

V. 


161 9.  of  tlie  53  Geo.  3.  c.  102.  {a),  and  that  a  copy  of  such 

discharge  ouglit  not  to  be  received,  or  that,  at  all  events, 
the  defendant  could  not  give  his  discharge  in  evidence 
White.  under  the  general  issue,  but  that  it  should  have  been 
pleaded  specially,  when  it  would  have  been  necessary  to 
produce  the  certificate  of  the  discharge  by  the  clerk  of  the 
Insolvent  Court.  It  was  further  objected  that  although 
the  defendant  had  proved  that  the  plaintiff  had  told 
him,  previously  to  his  discharge,  not  to  include  his  debt 
in  the  schedule,  as  he  would  never  call  on  him  for  it, 
still  that  it  was  necessary  that  the  schedule  should  have 
been  produced  at  the  trial,  in  order  to  ascertain  whether 
such  debt  were  included  or  not;  and  as  such  schedule 
wiis  not  produced,  the  promise  of  the  plaintiff  amounted 
merely  to  a  nudum  pactum^  as  his  debt  might  be  included 
therein.  But  the  learned  Judge  thought  that  the  paper 
in  question  was  admissible  as  evidence  of  the  defendant's 
discharge,  without  pleading  it  specially,  and  held  tliat  if 
a  creditor  were  to  say  to  his  debtor,  "  You  need  not  put 
my  name  in  your  schedule,"  in  consequence  of  which 
the  debtor  omitted  it,  and  the  creditor  was  afterwards 
to  sue  him,  relying  that  his  debt  was  not  inserted  in 
the  schedule  amongst  those  from  which  the  insolvent 


(«)  By  which  it  is  enacted,  "  That  the  proper  officer  of 
the  Court  to  be  established  by  virtue  of  that  act,  shall,  on 
ihe  reasonable  request  of  a  prisoner,  or  of  any  creditor  of 
such  prisoner,  or  his  attorney,  produce  and  shew  to  such 
prisoner,  creditor,  or  attorney,  at  such  limes  as  that  Court 
i^hall  direct,  such  petition,  schedule,  oiuh,  order,  and  judg- 
ment, and  all  other  ordt^rs  and  pro'^eedings  made  and  had  in 
8uch  mailer;  and  that  a  true  copy  of  every  such  petition, 
schedule,  oath,  order,  judgment,  and  oilier  proceedings, 
Hgned  by  the  officer  in  whose  custody  the  same  shall  be, 
or  liis  deputy,  certifying  the  same  to  be  a  true  copy  of  such 
petition,  schedule,  order,  judgment,  or  other  proceeding, 
as  the  case  may  be,  without  being  written  on  stamped  paper, 
shall,  at  all  times,  be  admitted  in  all  Courts  whatever  as 
legal  evidence  of  the  san>c  respectively." 
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was  discharged,  it  would  not  only  be  a  fraud  on  the  in- 
solvent, but  bar  the  bono  fide  creditors  from  their  right 
to  recover. — A  verdict  was  consequently  found  for  the 
defendant,  with  liberty  to  the  plaintiff  to  move  that  a 
verdict  might  be  entered  for  him  in  case  the  Court  should 
be  of  opinion  that  the  instrument  produced  ought  not 
to  have  been  admitted  as  evidence  of  the  defendant's  dis- 
charge. 


'T 


Mr.  Serjt.  Onsl(/uo  now  moved  accordingly,  and  re- 
capitulated the  objections  raised  at  the  trial. 


1819- 


CARPBNTBa 

White. 


Lord  Chief  Justice  Dallas. — The  defendant  being 
about  to  take  the  benefit  of  the  general  insolvent  debtors' 
act,  the  plaintiff  allowed  him  to  omit  his  debt  in  the 
schedule ;  it  was  therefore  unnecessary  for  him  to  en- 
large the  amount  of  such  schedule  by  inserting  the  bill 
in  question,  being  the  amount  of  the  plaintiff's  debt. 
If  the  sum  due  to  the  plaintiff  were  omitted,  and  the 
defendant  was  discharged  from  all  the  other  debts  con- 
tained in  his  schedule,  the  plaintiff  cannot  now  turn 
round  and  demand  the  amount  of  this  bill,  on  the 
ground  that  his  name  was  not  inserted  in  such  schedule 
as  a  creditor.  It  has  been  objected  that  the  defendant's 
discharge  has  not  been  duly  proved,  and  that  it  was 
necessary  to  produce  the  certificate  of  such  discharge : 
but  the  document  which  was  given  in  evidence  at  the 
trial  for  this  purpose  wiis  obtained  at  Mr.  Clarksonh 
office,  who  was  the  proper  officer  of  the  insolvent  debtors' 
court,  and  purported  to  be  a  copy  of  such  discharge. 
This  paper  was  given  by  Mr.  Clarksoris  acting  clerk, 
(he  not  being  in  the  way  when  it  was  applied  for),  who 
signed  his  name  for  Mr.  Clarkson^  and  affixed  to  it  the 
seal  of  the  office.  This,  therefore,  \yas  a  sufficient  compli- 
ance with  the  24th  section  of  the  53  Geo.  3.  c.  102.    No 
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18 19.  objection  was  made  at  the  trial  as  to  the  signature  of  the 

C     '^r^TR      clerk,  but  merely  that  an  attested  or  examined  copy 
V.  should  have  been  produced.     The  clerk  was,  to  all  in- 

White.        tents  and  purposes,   Mr.  Clarkson*s  deputy,  and  duly 
authorized  by  him  to  sign  instruments  of  this  descrip* 
tion  in  his  name.     Another  objection  has  been  raised, 
namely  that  the  promise  made  by  the  plaintiff^  that  be 
would  not  cull  on  the  defendant  for  the  debt,  and  there- 
fore that  he  need  not  insert  his  name  in  the  schedule,  ^as 
of  no  avail,  as  the  defendant  had  not  produced  a  copy  of 
the  schedule  at  the  trial.    If  the  plaintiff's  name  were  DOt 
inserted  in  the  schedule,  the  defendant  had  a  good  de- 
fence  to  this  action ;  but  even  if  the  schedule  had  been 
produced,  and  the  plaintiff's  name  found  in  it,  still  the 
plaintiff  would  be  barred  from  recovering  by  the  statute ; 
for,  taking  all  the  evidence  together,  the  plaintiff  himseH 
admitted,  in  the  presence  of  two  witnesses,  that  he,di^3^ 
not  consider  the  bill  in  question  as  a  debt.  The  defendan 
in  fact,  accepted  it  without  consideration.     The  plainti: 
therefore  told  him  his  name  might  be  omitted  ;  as,  if 
were  inserted  in  the  schedule,  it  might  tend  to  swell 
other  debts,  and  have  a  prejudicial  effect  on  the  minds  of 
his  other  creditors.     It  seems  to  me,  therefore,  that  the 
defendant  could  not  be  charged  by  the  plaintiff;  and  I 
am  further  of  opinion  that  the  copy  of  the  discharge 
was,  under  tlie  circumstances,  admissible  in  evidence,  as 
the  requisites  of  the  ^^th  section  of  the  53  Geo.  3.  c.  102. 
had  been  fully  complied  with. 

Mr.  Justice  Pakk  concurred. 

Mr.  Justice?  BuRRouiiii. — The  plaintiff  himself  agreed 
to  abandon  this  debt,  and  I  think  the  whole  of  the 
evidence  offered  at  the  trial  might  be  given  under  the 
general  issue.     Independent  of  this,  parol  evidence  was 
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Wednesday, 
May  5. 

If  a  declara- 
tion against  a 
prisoner  in 
custody  be  de- 
livered on  the 
last  day  of  the 
term  in  which 
the  writ  is  re- 
turnable, the 
affidavit  of  the 
delivery  need 
not  be  tiled 
till  twenty  days 
after  the  ex- 
piration of  the 
following  term. 
If  the  monih 
be  omitted  in 
tlie  jurat  of 
such  affidavit 
it  is  defective, 
and  cannot  be 
amended. 


Wood  and  others  v.  Stephens,  a  prisoner. 

Mr.  Serjt  Vaughan  on  a  former  day  in  this  term  had 
obtained  a  rule  nisi  that  die  defendant  should  be  dis- 
charged out  of  the  custody  of  the  warden  of  the  Fleets 
on  his  entering  a  common  appearance,  and  that  the  in- 
terlocutory judgment,  and  the  subsequent  proceedings 
thereon,  might  be  set  aside ;  on  an  affidavit  of  tlie  de- 
fendant, which  stated  tliat  the  declaration  was  delivered 
on  the  28th  of  November  last,   being  the  last  day  of 
Michaelmas  term,  and  in  which  the  writ  was  returnable, 
but  that  no  affidavit  of  the  delivery  of  the  declaration 
was  filed  until  the  27th  of  January  last:  that  interlo- 
cutory judgment  had  been  signed  on  the  9th  of  February 
following,  for  want  of  a  plea;  that  it  was  his  intention 
to  have  pleaded  to  the  declaration,  and  tliat  he  has  he<^^ 
advised  that  he  has  a  good  defence  to  the  action.   Ital^^ 
appeared  that  the  affidavit  of  the  delivery  of  the  declars^' 
tion  was  defective,  as  no  month  was  mentioned  in  ll-^ 
jurat. — The  learned  Serjeant  therefore  submitted  tliat  tli^^ 
defendant  was  entitled  to  his  discharge,  as  the  affidavi^^ 
of^the  delivery  of  the  copy  of  the  declaration  sliould  have 
been  filed  with  one  of  the  secondaries  of  this  Court, 
before  the  end  of  twenty  days  after  the  term  in  which 
the  process  was  returnable,  in  compliance  with  the  rule 
5  William  and  Mary  (a);  and  that,  although  tlie  plainti£ 
might  have  had  tlie  whole  of  the  term  after  which  the 
writ  was  returnable  to  file  their  declaration,  still,  as  they 
had  delivered  such  declaration  within  the  first  term, 
they  were  bound  to  file  the  affidavit  within  twenty  days 


{n)  Easter,  5  W.  S{  M.  reg.  3,$.  6. 
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after  its  delivery.     He  also  insisted  that  the  defect  in 
the  affidavit  was  fatal^  and  now  too  late  to  be  amended. 

Mr.  Seijt.  Copley  this  day  shewed  cause  on  an  affidavit 
which  stated  that  the  action  was  brought  against  the 
defendant  as  acceptor  of  a  bill  of  exchange,  and  that  he 
had  no  good  defence  to  sucli  action.     He  observeil, 
that  the  defendant's  affidavit  did  not  assign  any  reason 
for  his  not  having  pleaded,  and  submitted  that  it  was  un- 
necessary to  file  the  affidavit  of  service  of  the  declaration 
within  twenty  days  from  the  day  on  which  it  was  deli- 
vered, as  the  plaintiffs  had  till  the  end  of  last  Hilary 
term  for  that  purpose. 


I819. 


Wood 
Stephens. 


The  Court  were  decidedly  of  opinion  that  the  affidavit 
need  not  have  been  filed  till  twenty  days  from  the  end  of 
Hilary  term ;  but  as  the  defect  in  the  jurat  was  fatal,  and 
U>o  late  to  be  amended,  they  made  the  rule 

Absolute  without  costs. 


Bracebridge  v.  Johnston. 

-j^^-.  Serjt.  Blosset  on  a  former  day  in  this  term  had 

^\>tained  a  rule  nisi  that  the  writ  of  capias  ad  respon- 

Jlje^dum  issued  in  this  cause  might  be  quashed,  and  the 

^tjWquent  proceedings  set  aside,  on  the  ground  of  irre- 

^larity.    The  writ,  which  was  a  serviceable  capias,  and 

^rved  in  the  county  palatine  of  Chesta-,  was  directed 

^^(iidj  as  he  is  only  empowered  to  issue  his  mandate  to  tJje 
purpose. 


Wednesday, 
May  5. 

A  writ  ofcapias 
ad  reipondcn' 
dum^  directed 
to  the  cham- 
berlain of 
Chciter^  com- 
inandinghini 
to  take  the  de- 
fendant, is  ir- 
regular and 
sheritf  for  that 


BaACBBRIDQE 
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181 9.  '^  ^^  ou^  Chamberlain  of  our  county  palatine  of  ChesUff 

or  his  deputy  there,  commanding  him  or  his  deputy  to 
take  the  defendant  and  Job  Doe,  if  they  should  be  foundi 
Johnston.    &c.,  and  them  safely  keep,  so  that  they  might  have  their 

bodies  before  our  Justices  at  Westtnifistet^  in  eight  days 
of  the  Purification.  The  writ  should  have  been  directed 
to  the  Chamberlain  oi  Chester  or  his  deputy  there,  com- 
manding them  by  that  writ  under  the  seal  of  the  county 
palatine  to  be  duly  made,  and  to  be  directed  to  the 
sheriff  of  the  said  county  palatine,  they,  the  said  Cham- 
berlain or  his  deputy,  should  command  the  same  sheriff 
to  take  the  defendant  and  Job  Doe. — The  learned  Ser- 
jeant therefore  submitted  that  the  Chamberlain  had  no 
authority  to  take  the  defendant,  and  that  the  sheriff 
alone  was  the  proper  officer  for  that  purpose. 

Mr.  Seijt  JLens  now  shewed  cause,  and  admitted  that 
the  writ  was  informal,  as  it  had  omitted  the  mandate  from 
the  Chamberlain  to  the  sheriff.    The  only  question  was^ 
whether  the  parties  themselves  could  take  notice  of  such 
informality.     There  was  clearly  no  irregularity  between 
them : — the  defendant  did  not  suffer  by  this  informality. 
It  was  immaterial,  as  to  him,  whether  the  writ  was  served 
by  the  Chamberlain  or  tlie  sheriff.    He  had  equal  notice 
in  the  one  case  as  the  other ;  and  if  he  were  served  by  the 
former  it  was  advantageous  to  him,  because  it  was  a  less 
expensive  mode  of  proceeding.     In  the  case  of  Jackson 
V.  Hunter  {a)  the  question  was  different  from  the  pre- 
sent, as  the  writ  was  there  directed  to  the  sheriff;  and 
Lord  Kenyon  drew  the  distinction  as  to  informality  or 
irregularity  between  the  original  parties  and  the  de- 
fendant in  the  suit ;  for  he  said,  that  "  it  seemed  to  him 
that  the  writ  was  not  absolutely  void,  but  merely  in- 


(fl)  6  r,  Jl.  71. 
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Bracebkidoi 

V. 


formal,  and  that,  with  respect  to  the  defendant  in  the  1 81 9. 

original  suit,  no  injury  was  done  to  him ;"  and  he  fur- 
ther added,  "  that  it  was  not  necessary  to  determine 
whether  the  defendant  in  the  original  cause  could  or  Johnstok. 
could  not  have  set  aside  the  process  for  irregularity  by 
motion;  for  even  if  he  could,  it  is  a  mere  irregularity; 
bat  every  irregularity  is  not  erroneous."  So  here,  the 
writ  was  informal  as  between  the  other  parties,  but  not 
irregular  as  to  the  defendant ;  for  even  if  the  Chamber- 
lain had  served  the  writ,  he  would  have  no  cause  to 
complain. 

.  Lord  Chief  Justice  Dallas.— -My  brother  Lens  has 
admitted  that  this  writ  was  informal.  The  only  question 
then  is,  whether  it  be  irregular.  This  case  differs  very 
materially  from  that  of  Jackson  v.  Hunter^  for  here  there 
was  an  irregularity  in  the  writ  itself,  as  it  commanded 
the  Chamberlain  to  take  the  defendant,  who  was  only 
authorised  to  issue  his  mandate  to  the  sheriiS*  for  that 
purpose. 

Mr.  Justice  Park, — This  case  is  altogether  different 
from  that  of  Jackson  v.  Hunter j  for  the  person  to  whom 
the  writ  wa«  directed  had  no  authority  to  take  the  de- 
fend^t,  and  the  writ  is  consequently  void. 

Mr.  Justice  Burrough. — The  writ  was  clearly  ir- 
regular, as  between  the  original  parties,  and  I  therefore 
think  it  must  be  considcreil  as  a  nullity. 


Mr.  Justice  Richardson  concurred. 


Rule  absolute. 
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'^'^^Yf  Hodges  v.  Meek. 

May  6. 

If  added  bail       Miu  Seijt  Vaughan  excq)ted  to  the  added  bail  in  tli>^ 

be  excepted        cause,   upon  the  principle  that  both  the  former  ba^-^ 

to,  on  the  .      ,     ,         ,  ,        .. 

ground  that        were  attorney  s  clerks,  who  were  therefore  to  be  consi-^' 

the  original         dered  as  a  nullity;  and  he  contended  that  no  additioif' 
ney*«  Jerks  ^^'  could  be  made  to  a  nullityi  and  that  consequently  firesh 
the  Court  will     bail  must  be  put  in. 
^ivc  time  to  put 

mandjuitify 

freth  bail.  ^^*  Seijt  Lowes,  contra,  insisted,  that  although  the 

former  bail  were  attorney's  clerks,  still  that  they  were 
not  to  be  considered  as  a  nullity,  as  they  might  be  good 
bail  for  the  purpose  of  rendering  their  principal,  and 
that  they  were  merely  incompetent  to  justify  in  the  pre- 
sent instance. 

The  Court  gave  two  days  time  to  put  in  and  justify 
fresh  bail  (a). 


(fl)  See  the  case  of  Bell  v.  Gate,  1  Taunt,  l63,  where  Mr. 
Justice  Heath  is  reported  to  have  vaid,  that  **  it  was  once 
held,  that  afler  bail  had  been  rejected,  they  could  not  f^ur- 
render  their  principal ;  but  that  it  was  then  held  that  they 
might  enter  into  a  new  recognizance  for  the  purpose  of 
making  the  render,  and  that  any  persons  whatsoever  might 
become  bail  for  that  purpose."  See  also  the  cases  of  Rickit 
V.  Gilbert^  and  Cakish  v.  Ross,  1  Taunt.  l64.  notu. 
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De  Warre,  plaintiff,  Bryan,  deforciant  Thursday, 

May  5. 

Mb.    Serjt  Hullocky  on  a  former  day,  moved  that  this  If  a  wrong 
fine,    'wliich  was  passed  in  Hilary  term  last,  might  be  Christian  name 
amended  by  substituting  the  Christian  name  oi  John  for  parties  to  a 
Gc^S^9  on  affidavits  by  the  attomies  for  both  the  vendor  fine  be  ioserted 
a»d  vendee,  that  the  word  George  was  written  by  mis-      j"Jk '^  •  u* 
take  For  Jo^;^  in  the prcecipe^  concord,  and  fine  itself,  and  one  written  on 
that  t\ie  real  name  of  the  deforciant  was  John.     On  the  •"  ^^^^  *** 
production  of  the  deed  to  lead  the  uses,  it  appeared,  that  i^jj  ^i^^  ^^g 
throughout  the  whole  of  the  body  of  it  the  word  John  the  Court  will 
uras  written  on  an  erasure,  but  it  was  signed  by  the  de-  I^^**^ V*? 
fordant  in  his  right  name  of  John.    The  Court  required  shew  that  such 
a  farther  affidavit,  to  shew  when  the  erasures  took  place  ^^^^^^  ^a« 
in  the  body  of  the  deed,  and  whether  they  were  made  name'written 
previous  to  its  execution.     The  learned  Serjeant  now  thereon,  before 
read  an  affidavit,  which  stated  that  the  deforciant  was  execiTted  "^^ 
present  at  the  execution  of  the  deed  in  question,  and  although  the 

that  the  word  John  having  been  inserted  throughout  the  pft'^y  had 
^.,         .,/.^  11  J  signed  his 

body  of  It  by  mistake  for  George,  the  latter  word  was  ^ight  name  at 

written  on  an  erasure  before  the  execution  of  the  deed  by  the  foot  of  such 

either  of  the  parties. 

Fiat. 


Gordon  and  others  v.  Mitchell  and  others.  May*;! 

Mr.  Sent.  Pell  moved  for  a  rule  nisij  that  an  award  I^  the  terms  of 

•^  ,     .       1  .  •  1     1  . ,      an  award  be 

which  had  been  made  m  this  case  might  be  set  aside,  ^^j^^^^  ^p^^^  ^j^g 

face  of  it,  the 
Court  will  not  admit  an  affidavit  of  one  of  the  arbitrators  to  explain  their 
intention. 
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J8I9. 


Gordon 
Mitchell. 


on  the  ground  that  its  effect,  as  to  the  payment  of  a  sum 
of  money  from  the  defendants  to  the  plaintiSs,  was  uiv- 
certain,  as  it  appeared  on  the  face  of  the  award.  It  was 
made  under  the  following  circumstances : 

The  plaintii]^  and  defendants  had  entered  into  articles 
of  agreement,  and  tlie  former,  at  the  execution  thereof 
were  in  possession  of  certain  licences  to  trade  to  Vera 
Cruzj  which  they  represented  to  the  defendants  as  being 
valuable  instruments.    The  defendants,  being  desirous  of 
becoming  the  proprietors  of  one  of  those  licences,  as  the 
plaintiffs  had  assured  them  Uiat  goods  shipped  under 
them  would  find  a  profitable  market  at  Vera  Cruz^  ac- 
cordingly purchased  one  of  them,  subject  to  a  paymeDt 
of  certain  duties,  at  the  rate  of  fifteen  per  cent,  on  the 
outward,  and  five  per  cent,  on  the  homeward  cargo. 
They  freighted  a  vessel,  and  on  her  arrival  at  Vera  Crvx 
it  was  discovered  that  the  state  of  the  market  was  yfholij 
different  from  the  representation  which  had  been  made 
by  the  plaintiffs.     Disputes  then  arose  between  the  paT' 
ties,  which  were  ultimately  referred  to  two  arbitrator* 
and  which  formed  the  subject  of  the  present  award.  Tb-* 
defendants,  according  to  the  stipulations  contained  in  tt'^ 
agreement,  paid  considerable  sums  of  money  for  tb^ 
duties  on  the  outward  and  homeward  cargoes,  which,'  a  ^ 
the  time  of  making  the  award,  remained  in  the  hands  (» 
the  Spanish  government.    From  those  ^duties  deductions 
were  ultimately  to  be  made,  except  as  to  the  fifteen  and 
five  per  cent,  on  the  outward  and  homeward  cargoes. 

The  arbitrators  awarded  that  the  defendants  should 
pay  to  the  plaintiffs  the  sum  of  *£ 9,234',  on  a  given  day, 
and  stated,  that  whereas  the  defendants  had  paid  duties 
to  certain  persons  inSpa'mj  duly  autliorized  to  receive 
the  same,  amounting  to  43,821  dollars  for  the  outward, 
and  15,893  dollars  for  the  homeward  cargo^  and  that 
the  whole  or  part  of  these  two  sums  might  be  restored 
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or  released  to  the  defendants,  they  ordered  and  directed 
that  whatever  part  of  these  two  sums  might  be  so  paid 
on  account  of  the  export  and  import  duties,  and  restored 
to  the  defendants,  should  be  paid  by  them  to  the  plain- 
tiffi,  and  that  the  costs  <^the  restorati<m  should  be  borae 
and  paid  by  the  latter. 

The  learned  Seijeaiit  aubmiUied,  that  on  the  construc- 
tion o£  this  part  of  th^  •ward  the  defendants  might  not 
be  BUide  aaswerable  for'the  acts  of  their  agents]  at  V^ra 
Ones,  and  that  it  was  doubtful  whetha*  the  defendants 
would  be  liable  to  the  fdaintiffi  for  these  duties,  if  th^ 
were  recovered  from  the  Spanish  govemmeat  by  such 
agents,  and  not  transmitted  to  theuu  He  observed,  that 
it  was  the  intention  of  the  arbitrators  that  the  defendants 
tfiieald  be  liable  at  all  events  and  was  about  to  read  aa 
affidavit  of  <me  of  such  arbitrators  to  explain  their  iiiten- 

The  Court  held,  that  if  the  terms  of  an  award  be  dear 

upon  the  face  of  it,  they  would  not  admit  an  affidavit  of 

one  of  the  arbitrators  to  explain  their  intention.     That 

they  had  expressly  awarded  that  all  sums  which  might 

^  Y'eceived  by  the  defendants  should  be  paid  over  to  the 

plaintifls,  and  that  the  award  was  in  itself  so  clear,  that 

no  other  evidence  could  be  admitted  to  raise  a  doubt 

Rule  refused. 
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isig. 


Gonooir 
Mitchell, 
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Yr\'\ayt  Philpotts  and  Wife  v.  Reed. 

May  7. 

Th  Court  will  ^*  Se*3^  Cbp/^,  on  a  former  day  in  this  term,  had 
not  discharge  a  obtained  a  rule  nisij  that  the  bail-bond  given  in  this 
defendant,  on  ^^^^  might  be  delivered  up  to  be  cancelled,  on  the  de- 
common  ap-  fendant's  entering  a  common  appearance^  on  affidavits 
pearance,  on      which  stated  that  the  original  cause  of  action  arose  at 

his  havin"^!^^.    ^^M^^^^  ^^  the  year  1815.    That  the  defendant 

come  insolvent,  carried  on  business  there  as  a  trader,  and  that,  in  1818, 

and  obtained  j^^  became  insolvent,  and  subsequently  obtained  his  cer- 
his  certificate       .  _        .,.11        i       1  ^  % 

at  Nevfound"      tincate  m  that  island,  under  the  49  Geo.  S.  c  27.  &  8  (a), 

landt  under  the  which  certificate  was  duly  proved ;  and  that  in  March  last 
T^^'  8  but  ^®  ^^  arrested  in  this  country  for  a  debt  contracted  be- 
will  leave  him  fore  his  discharge  at  Newfoundland  under  that  statate. 
to  plead  such  |^g  therefore  insisted  that  the  defendant  was  now  entitled 
l^gr^  to  be  discharged  on  filing  common  bail,  and  observed 

that  the  d  1  Geo.  3.  c.  29—32  Geo.  3.  c.  46,  and  35  Gwa.  % 
c.  76,  were  passed  to  regulate  the  jurisdiction  dUfem- 
foundlandj  and  that  such  jurisdiction  was  enlarged  by 
the  49  Geo.  3.  c  27. 

Mr.  Seijt  Lens  now  shewed  cause,  and  submitted, 
that  the  defendant  was  not  entitled  to  his  discharge  as 
the  8th  section  of  the  49  Geo.  3.  c.  27.  did  not  extend 
to  the  provision  contained  in  the  5  Geo.  2.  c,  30.  sec.  7, 
which,  in  an  ordinary  case  of  bankruptcy,  allowed  a  bank- 
rupt to  be  discharged  upon  this  summary  mode  of  applica- 

{a)  By  which  it  is  enacted,  that  "  If  the  insolvent  shall 
disclose  all  his  effects,  and  conform  to  the  orders  of  the 
Court  of  Judiciiturc  in  the  inland  of  Newfoundland,  that 
Court  should,  witli  the  consent  of  one  half  in  number  atld 
value  of  his  creditors,  certify  the  same;  and  such  certificaier 
when  pleaded,  should  be  a  bar  to  all  suits  and  complaincs 
for  debrs  contracted  within  the  island  of  Ncxo/bundhnd,  and 
on  the  islands  and  seas,  in  that  act  before  described,  and  on 
the  banks  of  Nexvjoundiandf  and  in  Great  Briuiim  or  Inlatd 
prior  to  the  time  when  he  was  declared  iusoivwL** 
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lion,  if  he  were  arrested,  prosecuted,  or  impleaded  upon 
any  debt  due  before  he  became  a  bankrupt:   that  in 
the  case  of  Quin  v.  Keefe  (a),  this  Court  refused  to  dis- 
charge out  of  custody  a  defendant  holden  to  bail  for  a 
debt  contracted  in  England^  on  a  common  appearance, 
on  an  affidavit  of  his  having  become  a  bankrupt  in  Ire^ 
land,  and  obtained  his  certificate  there,  but  put  him  to 
plead ;  and  Lord  Chief  Justice  Eyre  there  said,  <<  In 
cases  of  this  sort  the  ground  ought  to  be  perfectly  plain, 
where  the  Court  is  called  on  to  interfere  in  a  summary 
way:  if  there  is  the  least  doubt,  the  party  must  put  the 
matter  on  record  by  pleading.''   And  Mr.  Justice  Btdler 
added,   <*  It  is  enough  to  say  against  this  motion  that  the 
point  is  new  in  this  Court"    As,  therefore,  the  clause 
in  the  49  Geo.  3.  bears  no  resemblance^  and  is  not  co- 
extensive with  the  5  Geo.  2.  c  30.  s.  7,  the  defendant 
could  only  plead  to  the  action,  and  the  Court  had  no 
jurisdiction  to  relieve  him  by  the  means  now  sought  for. 
Mr.  Serjt  Cross,  for  Mr.  Seijt.  Copley,  in  support  of  tlie 
rule  submitted,  that  the  49  Geo.  5.  c.  27,  was  similar  in 
terms  to  the  enactment  contained  in  the  5  Geo.  2.  c.  30. 
8.  7;  and  that,  although  the  former  did  not  contain  any 
express  or  precise  provision,  yet,  that  as  every  advantage 
"was  afiTorded  to  a  bankrupt  by  the  latter  statute,  the  de- 
fendant was  entitled  to  his  discharge,  as  the  49  Geo.  3, 
ought  to  receive  a  co-extensive  and  liberal  construction. 

But, 

The  Court  were  decidedly  of  opinion,  that  the  terms 
contained  in  the  8th  section  of  the  49  Geo.  3,  were  wholly 
distinct  from  those  of  tlie  7tli  section  of  5  Geo.  2.  c.  30, 
and  that  the  defendant,  therefore,  was  not  entitled  to  his 
discharge,  but  must  plead  his  certificate. 

Rule  discharged. 


1819- 


Phil POTTS 

V. 

Rbed. 


(a)  2  H.  Bi.  553. 
s2 
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Saturday, 
May  8. 

In  a  declara- 
tion of  cove- 
nant brought 
by  a  bheriu 
againsl  a  surety 
for  one  of  his 
officers,  who 
had  not 
arrested  a 
person  under 
their  warrant, 
it  i»  necessary 
to  aver  that 
the  warrant 
was  dclivertd 
by  the  sheriff 
to  such  officer; 
and  it  seems 
that  such  war- 
rant should 
have  been 
directed  to 
him. 


Des  Anges,  Knight,  and  another,  v.  Priestley. 

This  was  an  action  of  covenant  bronght  by  the  plaintiffiy 
as  late  sheriff  of  Middlesexy  against  the  defendant,  as 
surety  for  one  of  their  officers.  The  fiftt  count  of  the 
declaration  stated,  that  by  an  indenture  made  between 
the  plaintiffs,  the  then  hheriS  oi  Middlesex^  bf  the  one 
part,  and  one  Joseph  Walmsley,  the  defendant,  and  certain 
other  persons,  as  sureties  of  J^msleyf  of  the  other  part; 
the  plaintiffs,  at  the  request  of  Wcdmdey  and  his  snretie^ 
and  in  consideration  of  the  covenants  in  the  ind^iture 
contained,  nominated  and  appointed  Walmsley  to  be  one 
of  their  bailiffs,  permitting  him  to  receive  all  lawful  fees 
usually  received  by  sheriffs'  bailiffs,  but  reserving  to  the 
shetfff^,  poundage,  &c. — And  that,  in  consideration  of  the 
premises,  the  defendant,  Walmslei/f  and  his  sureties,  oo^ 
vennntcd  to  save  harmless,  and  indemnify  the  plaintiffi 
against  all  actions,  &c.  which  might  be  commenced  or 
prosecuted  against  them  by  reason  of  the  executing,  not 
executing,  returning,  cfr  non-return  of  any  writ,  or  other 
process,  by  the  act  or  default  of  Wcdmsley^  as  well  as 
the  not  bringing  into  Court  the  body  of  ainy  debtor 
arrested  by  him,  or  in  his  custody,  as  bailiff;  or  by 
reason  of  extortion,  or  any  other  cause,  happening  by  the 
act  or  default  of  Walmsleyj  as  their  bailiff.  The  plaintifi 
then  averred  the  non-performance  of  this  covenant  by  the 
defendant,  and  protested  that,  whilst  Walmshy  was  bailiff, 
one  James  Flude^  and  one  Thomas  Saville  Flude^  sued 
out  a  bill  of  Middlesex^  whereby  the  plainti£fs,  as  sheriff^ 
were  commanded  to  take  one  Charles  TTiorogood^  if  he 
should  be  found  in  his  bailiwick,  and  him  safely  keep, 
so  that  he  might  have  his  body  before  our  Lord  the 
King,  at  Westminster^  on  Friday  next,  afler  fifteen  days 
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of  Si.  Martin^  to  answer  the  wd  James  Flude^  and 

Thomas  SaviUe  Fludcy  in  a  plea  of  trespass ;  and  also  to 

a  bill  to  be  exhibited  by  them  against  Thorogood  for 

<£80,  upon  promises,  which  precept  was  doly  ipdorsed 

foT  bail  for  <f  40,  and  delivered  to  the  sheriff,  to  be  exe* 

cuted  in  due  form  of  law.     The  plaintiffs  then  averred 

that  they  issued  their  warrant,   under  their  seal,  for 

taking  the  said  Thomas  Thorogood^  which  *a>as  delivered 

to  Walmsley^  to  be  executed  in  due  form  of  law :  That 

TTtarogeod,  after  the  delivery  of  the  warrant  to  Walms^ 

lejf^  was  within  the  bailiwick  of  the  plaintiffs,  as  sheriff 

and  oould  and  might  have  been  taken  and  arrested  by 

Walmsley^  under  and  by  virtue  of  the  said  precept  and 

warrant.    Yet,  that  Walmsley^  not  regarding  his  duty  as 

baili£^  did  not  take  or  arrest  Thorogood:  By  means 

whereof  the  plaintiflb  could  not  have  his  body  before  our 

Liord  the  King,  at  Westminster,  as  above  they  were  com- 

aoanded.    That,  therefore,  James  Flude  and  Thomas  Sa^ 

wUi  Flude  commenced  an  action  against  the  plaintiffi 

for  not  arresting  Thorogood,    and    recovered   against 

tbem  «£106  damages;  and  that  a  writ  ai  Jieri  facias 

was  issued  against  the  plaintifi^  and  execution  levied 

thereon;  and  that  the  defendant  had  not  saved  harmless 

and  indemnified  the  plaintifis,  according  to  his  covenant 

in  the  said  indenture  above  contained  in  that  behalf*-— 

The  second  count  was  similar  to  the  first,  except  m 

stating  that  Thorogood  was  arrested  and  detained  in  the 

custody  of  JValmslej/y  who  permitted  him  to  escape. 

The  plaintiff  pleaded,  First,  non  est /actum.  Secondly, 
as  to  the  1st  count  of  the  declaration,  that  the  warrant, 
inade  and  issued  under  the  seal  of  office  of  the  sheriiB, 
was  not  directed  to  Walmsley.  Thirdly,  as  to  that  count, 
that  the  warrant  was  not  delivered  to  Walmsley  to  be 
executed.  Fourthly,  as  to  that  count,  that  Thorogood 
ciHild  not,  nor  might  liave  been  taken  or  arrested  by 
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Des  Angis 

V. 

PaiESTLET. 
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1819.  Walmsley^  as  such  bailiff,  under  the  precept  or  warrant 

p.   ^"T*^  in  that  first  count  mentioned.    Fifthly,  that  the  warrant, 

X<IES  /xNGES 

^,  in  the  last  count  mentioned,  was  not  directed  to  Walm" 

Priestley,     shy.     There  were  three  other  pleas  to  the  last  count, 

similar  to  those  pleaded  to  the  first  The  plaintiffs  added 
a  similiter  to  the  1st,  Sd,  4th,  6th,  7th,  and  8th  pleas, 
and  demurred  generally  to  the  :2d  and  5th.  The  de> 
fendant  joined  in  demurrer. 

The  cause  came  on  for  argument  this  day,  when  Mr. 
Serjt  Faughan,  for  the  defendant,  stated,  that  the  only 
question  was,  whether  it  was  not  necessary  for  the  plain- 
tiff to  have  averred  in  their  declaration,  that  the  warrant 
was  directed  to  Walmslej/j  as  their  baili£  He  inairted 
that  tlie  mere  statement  of  the  delivery  of  the  warrant 
was  insufficient;  and  that,  to  make  it  a  legal  process,  it 
was  necessary  for  it  to  be  directed  as  well  as  delivered. 
He  relied  on  the  cases  of  Drake  v.  Sykes  (a),  JBurslem 
r.  Fern  (&),  and  Howsin  v.  Barrcrm  (c),  in  which  latter  case 
the  sheriff,  having  directed  a  warrant  to  ^.,  and  all  his 
other  officers,  to  arrest  jB.,  and  A.  afterwards  inserted  the 
name  of  C :  it  was  held  that  the  warrant  was  ill^;al,  and 
the  arrest  by  C.  void.  He  also  cited  Lutwyche  (d),  Con^$ 
Digest  (e). 

Mr.  Serjt  HuUock  was  about  to  argue  on  bdalf  of 
the  plaintiffs,  when  the  Court  suggested  to  him  the  pro- 
priety  of  amending  the  declaration,  as  it  did  not  aver  that 
the  warrant  was  delivered  to  Wcdmsley  by  the  plaintiffi 
as  sheriff,  but  merely  that  it  was  delivered  to  him  gene- 
rally. To  this  the  learned  Serjeant  consented,  and  the 
declaration  was  ordered  to  be 

Amended  on  payment  of  costs. 


(a)  7  T.  R.  113. (b)  2  IViU.  47. (c)  6  T.  R.  132. 

'{d)  14(55. {e)  PUader,  3.  M.  24. 
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MondtLJf 
WlNDLB  V.  RlCA^DO.  May  10. 

This  was  an  action  on  the  case,  and  brought  to  recover  gmyjraons  on  a 
a  compensation  in  damages  for  a  false  return  made  by  writ  of  rights 
the  defendant,  as  sheriff  of  Gloucester,  to  a  writ  of  right  Juroed^"llat'^ 
issued  by  and  on  the  behalf  of  the  plaintiff.     Tlie  first  had  caused 
count  of  the  declaration  stated  that  in  Hilary  term,  58  four  knightsto 
GeOn  S,  the  plaintiff  demanded  against  Elizabeth  Bald'-  j^^  ^1,^  bottom 
win,  widow,  two  messuages,  &c.  situate  at  Mangotsfieldy  of  which,  and 
in  the  county  of  Gloucester,  which  the  plaintiff  claimed  p'®'"®  ^^^  ^ 
to  be  his  right  and  inheritance  by  writ  of  right.     Where-  the  officer  of 
upon  the  plaintiff  said,  that  Samtiel  Simmons  JVindle,  \^^  court  had 
whose  heir  he,  (the  plaintiff)  is,  was  seized  of  the  tene-  ||,gy  ^g,.g  ^luj- 
ments  aforesaid,  in  his  demesne  as  of  fee  and  right,  and  sworn.— 
that  from  the  said  Samuel  Simmons  Windle  the  right  of  JjJIl^J^ent"^'* 
the  same  tenements  descended  to  the  plaintiff,  son  and  formed  no  part 
heir  to  the  said  Samuel  Simmons  Windle,  which  the  plain-  of  the  sheriff's 
tiff  demanded,  and  that  such  was  his  right,  he  offered,  ^^q  ^^^  ^t^^ 
&c.      That  the  said  Elizabeth  Baldwin  came  and  de-  sheriff,  being 
fended  the  right  of  the  plaintiff,  &c.,  and  put  herself  bnirwrU^o 
upon  the  grand  assize,  and  prayed  recognition  to  be  summon  such 

made,  whether  she' had  greater  richt  to  hold  the  tene-  *n»gnt«»  was 

.  .  1         ^  "ot  guilty  of 

ments  aforesaid  to  her  and  her  heirs,  as  tenants  thereof,  negligence  in 

or  the  plaintiff  as  he  above  demanded  them,  &c.    There-  omitting  to 

fore  the  sheriff  was  commanded  that  he  summon  by  good  g^^^^  ^^^^ 

gummonei's,    four  lawful    knights    of  his  county,  girt  was  he  bound 

with  swords,  that  they  miirht  be  before  his  majesty's  Jus-  ^®  execute  such 

,  n       yfTit  before 

tices  at  fVestminster,  in  fifteen  days  of  Easter,  or  before  the  commis- 

his  said  majesty's  Justices  assigned  to  take  the  assize  in  «ion  day  of  the 
and  for  the  smd  county  oi  Gloucester,  if  they  should  first  ^\^\^x,  summon 
come  on   Wednesday,  the  first  day  of  ApiH,  then  next  the  knights 

at  Gloucester,  there  to  take  the  assize  in  and  for  the  f"^^"^  ^^^  g^«"^ 

,  jury  wlien  pre- 

said  county  of  Gloucester,  according  to  the  form  of  the  gent  at  such 

assizes. 
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WiNDLB 

V, 
RiCARDO. 


Statute  in  such  case  made  and  provided,  to  make  elec- 
tion on  their  oaths  of  the  grand  assize  aforesaid ;  and 
that  he  the  said  sheriff  return  to  his  said  majesty's  Jus- 
tices of  the  Bench  here,  in  fifteen  days  of  Easter  afore- 
said, the  names  of  the  summoncrs  of  the  knights  so  by 
him  to  be  summoned,  and  of  the  persons  who  should 
be  by  them  elected  as  aforesaid,  together  with  that  writ; 
that  thereupon  the  plaintiff*  afterwards,  to  wit,  on  the 
1 2th  day  of  tehmaiy^  in  the  58th  year  of  the  reign 
aforesaid,  sued  and  prosecuted  out  of  the  Court  of  our 
said  lord  the  king  of  the  Bench  aforesaid,  at  Westminster 
aforesaid,  a  certain  writ  of  our  lord  tlie  king,  called  a 
writ  of  summons,  directed  to  the  sherifF  of  Gloucester- 
shire:   **  By  which  writ  our  lord  the  king  commanded 
the  said  sherif!^  that  by  good  summoners  he  should, 
summon  four  lawful  knights  of  his  county,  girt  witb- 
swords,  that  they  should  be  before  his  said  majesty's  Jusr- 
tices  at  Westminster^  in  fifteen  days  oi Easter ^  or  before 
Sjud  majesty's  Justices  assigned  to  take  the  assize,  in  ai»-^ 
for  the  said  sheriffs  county,  if  they  should  first  come 
Wednesday^  the  first  day  of  Aprils  tlien  next  at  Glouces 
there  to  take  the  assize  in  and  for  the  said  sherifT****^ 
county,  according  to  the  form  of  the  statute  in  sue 
case  made  and  provided,  to  make  election  of  the  gran( 
assize  of  our  said  lord  the  king,  between  the  plaintiff 
demandant,  and  Elizabeth  Baldwin^  widow,  tenant,  of 
two  messuages,  &c.  with  the  appurtenances,  in  the  parish 
o{  Mangotsfield  aforesaid,  in  the  said  sheriff's  county, 
whereof  the  said  Elizabeth  Baldwin,  in  the  same  Court 
had  put  herself  upon  the  said  grand  assize^  by  prayii^ 
recognition  to  be  made,  whether  she  had  a  greater  title 
to  hold  the  tenements  foresaid,  with  the  appurtenancesi 
to  her  and  her  heirs,  as  tenant  thereof  as  she  then  hdd 
the  same^  or  whether  the  said  plaintiff  had  title  to  hold 
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the  said  tenem^ts,  with  the  appmieiiaiices^  aa  he  had         I8I9. 
demanded  the  same ;  and  that  the  said  sheriff  should       -n)^''^ 

WISDLE 

have  there  the  names  of  the  summoners  of  the  knights  9. 

so   by  him   the  said  sheriff  to  be  summoned,  and  <rf      Ricardo. 
the  persons  who  should  be  by  them  elected,  and  that 
writ  :'* — And  which  said  writ  afterwards,  and  before  the 
return  thereof,  to  wit,  on  the   17th  day  of  February^ 
in  the  year  aforesaid,  at  Cheltenham^  in  the  county  of 
Gloucester^  aforesaid,  to  wit,  at  Jfestminster^  aforesaid, 
in  the  county  of  Middlesex  aforesaid,  was  delivered  to       • 
the  defendant,  who  then  and  from  thence,  until  and  at 
and  after  the  return  thereof  was  sheriff  of  the  said 
county  of  Gloucester^  to  be  executed  in  due  form  of 
law;  yet  that  the  defendant,  so  being  sheriff  of  the  said 
coanty  of  Gloucester^  as  aforesaid,  not  regarding  the 
duty  of  his  office  as  such  sheriff,  but  intending  to  in- 
jure the  plaintiff,  and  to  delay  and  hinder  him  in  the  pro- 
secution of  the  said  action,  and  to  put  him  to  great  ex- 
pense of  his  monies,  did  not  nor  would  summon  four 
lawful  knights  of  the  said  last  mentioned  county,  that  they 
Tooight  be  before  his  said  majesty's  Justices  assigned  to 
we  the  assize  in  and  for  the  said  county  of  Gloucester 
^  Aforesaid,  and  only  summoned  the  said  knights  to  be 
^'wj-^e  lub  majesty's  Justices  at  the  day  and  place  in  the 
*^^    '•«'^«t  of  summons  in  that  behalf  mentioned;  and 
'"^^^^h  afterwards,  to  wit,  on  the  first  day  o{  Aprils  in 
^  y^^s^jT  aforesaid,  the  said  assize  in  and  for  the  said 
oouo^t:^     was  taken  in  manner  aforesaid,  at  Gloucester 

,  the  said  four  knights  were  not  before  the 
so  assigned  as  aforesaid,  to  make  election  of 
™^    ^^lici  grand  assize  as  aforesaid,  and  no  election 
"waft     ^^^x^e  thereof;  and  the  defendant,  so  being  she- 
riff ^*^   the  said  county  of  Gloucester,  further  contriving 
3S1O    ^xxtending  as  aforesaid,  afterwards  at  the  return 
qS  wq   ^g^  writ,  falsely  and  fraudulently  returned  to 
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the  said  court  of  our  said  lord  the  king  of  the  Bench 
at  Westminster  aforesaid,  that  four  knights  were  sworn 
in  court  at  Gloucester,  in  the  county  of  Gloucester,  on 
the  fourth  day  of  April,  1818,  according  to  the  exigency 
of  the  said  writ  of  summons;  but  the  defendant  had  not 
the  names  of  any  persons  elected  by  the  said  knights, 
by  die  said  writ  of  summons  he  was  directed,  at 
the  return  thereof,  at  Westminster  aforesaid.  By  meant 
whereof  the  plaintiff  hath  been  gready  delayed  and 
hindered  in  prosecuting  the  said  action,  and  hath  been 
put  to  great  expense  of  his  monies,  amounting  to  a  large 
sum  of  money,  to  wit,  the  sum  of  c£lOO,in  and  aboutauing 
out  the  said  writ  of  summons  and  trying  to  procure  the 
same  to  be  executed,  and  giving  notice  of  trial  in  the  said 
acdon,  and  countermanding  the  same,  and  renewing  re- 
tainers to  counsel  in  the  said  action,  and  consulting  counsd 
respecting  the  said  return,  and  suing  out  a  certain  other 
writ  of  summons  in  the  said  action,  and  in  prosecuting  the 
same,  and  shewing  cause  agfdnst  a  certain  rule  obtwied 
by  the  defendant  in  the  said  action,  in  the  said  Court  of 
the  Bench  at  Westminster  aforesaid,  for  quashing  the 
said  return,  and  was,  and  is  by  means  of  the  premises, 
thereby  and  otherwise  greatly  injured  and  damnified,  to 
wit,  at  Westminster  aforesaid,  in  the  county  of  Middlesex, 
aforesaid,  llie  second  count  charged  the  defendant 
with  negligence  and  ignorance  in  executing  the  writ, 
and  that  the  four  knights  were  not  before  the  Justices, 
and  that  he  falsely  returned  that  they  had  been  sworn. 
The  third  count  stated,  that  the  defendant  had  made  a 
fijse  return,  that  four  knights  had  been  sworn.  ThefimrtA 
charged  him  with  not  having  duly  summoned  the  finnr 
knights,  and  falsely  returning  that  they  had  been  sworn. 
The  /IftA  count  imputed  negligence  to  the  defendant,  in 
and  about  the  execution  of  the  writ  of  summons,  by  whidi 
the  four  knights  were  not  before  the  Justices^  and  tliyt 
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no  election  was  made^  without  mentioning  a  false  return ;  18 19. 

and  the  sixth  count  was  for  a  false  return.   The  defendant       «^*^^*' 
pleaded  not  guilty.  v. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice  Rica  k  no. 
Dallas  at  Westminster,  at  the  sittings  after  the  last  term^ 
the  writ  of  summons  and  return  were  proved  by  exa- 
mined copies.  By  the  writ,  the  defendant,  as  sheriff  of 
Gloucester,  was  commanded,  by  good  summoners,  to 
summon  four  lawful  knights  of  his  county,  girt  with 
swords,  and  that  he  have  there  the  names  of  the  sum- 
moners of  the  knights  so  by  him  to  be  summoned,  and 
cf  the  persons  who  should  be  by  them  elected.  The 
return  was  as  follows : 

"  By  virtue  of  this  writ  to  medirected,  I  have  caused 
JB.  W.,  H.  if.,  jr.  V.y  and  W.  G.,  four  lawful  knights, 
girt  with  swords,  to  be  summoned  by  T.  L.  and  J.  L. 
my  bsuliflfs,  to  be  before  his  majesty's  Justices  at  the  day 
and  place  within  mentioned,  to  do  as  by  this  writ  I  am 
commanded,  and  the  said  summoners  were,  and  each 
of  them  was  mainprised  by  John  Doe  and  Hichard 
Roe. 

**  TTie  answer  of  David  Ricardo,  Esq.  sheriff." 

On  the  back  of  the  writ,  immediately  under  the  re- 
turn, the  following  memorandum  was  indorsed : 

**  The  above  named  four  knights  were  sworn  in  Court, 
at  Gloucester,  in  the  county  of  Gloucester,  this  4th  day 
tX  April,  1818." 

The  &cts  appeared  to  be  these :  the  writ  of  summons 
was  signed  by  the  under-sheriff  of  Gloucester,  on  tlie 
^S\h  oi  February,  1818.  The  commission  day  was  on 
the  1st  of  ^jETTz'/ following,  when  the  defendant,  as  sheriff, 
issued  his  precept  to  summon  four  knights.  This  pre- 
cept was  dated  the  Sist  oi  March,  and  the  four  knights 
were  duly  summoned  by  the  bailiff  on  the  Sd  of  Aprils 
being  the  day  after  the  commission  day.     They  all 
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181 9.         attended  during  a  great  part  of  the  assize,   but  that 

^^^'^  when  called  on  to  make  election  of  the  grand  assize,  two 

9.  only  appeared,  when  an  application  was  made  to  Mr. 

RiCAK  DO.       Justice  Parkj  before  whom  the  cause  was  to  have  been 

tried,  for  other  knights  to  be  smnmoned ;  but  he  said 
that  the  writ  of  summons  could  not  be  amended^  and 
that  the  proceedings  must  stand  over  till  the  then  next 
assizes.  The  return  was  made  in  court  by  the  d^* 
to  the  under-sheriff,  in  expectation  of  the  knights  bdng 
in  attendance  when  called  on,  and  the  memorandum  was 
indorsed  by  the  crier,  in  order  to  avoid  delay  in  case 
they  had  been  called  on  by  the  court*  In  consequence 
of  this  return  being  made,  the  present  action  was 
brought  against  the  defendant.  On  these  fiicts  bdng 
proved,  his  Lord^ip  was  of  opinion  that  the  memoran- 
dum made  by  the  crier  formed  no  part  of  the  sheriff's 
return,  and  that  no  n^ligence  could  be  imputed  to  him 
as  such :  he,  however,  directed  a  verdict  to  be  entered 
for  the  plaintiff  generally,  with  liberty  for  the  defendant 
to  move  that  a^verdict  might  be  entered  for  him« 

Mr.  Seijt.  LenSf  on  a  former  day  in  this  term,  having 
accordingly  obtained  a  rule  nisif  that  this  verdict  should 
be  set  aside,  and  instead  thereof  a  verdict  enter^  £:>r 
the  defendant, 

Mr.  Seijt  Vaughan  now  shewed  cause,  and  ifiRJitfd 
that  if  the  defen'flant  were  not  liable  for  a  false  retDm^ 
yet  that  the  plaintiff  was  entitled  to  retain  his  verdict  on 
the  fifth  count,  which  charged  him  with  negligence  iii 
executing  the  sununons :  but  the  plaintiff  was  also  gntjfUfid 
to  recover  on  the  evidence,  for  the  defendant  was  directed 
by  the  writ  to  summon  the  knights  on  the  1st  oi  AprU% 
and  it  was  not  put  into  the  hands  of  the  bailiff  to  be 
executed  till  the  2di  which  was  the  day  after  the  com- 
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mission  wu  oi)[>eiied.  They  should  haTe  been  summoMd 
previous  to  the  commenoemeiit  of  the  assises.  Although 
two  of  the  knights  did  not  appear  when  called  on,  no.  lia- 
bility could  attach  to  them,  as  they  had  not  been  duly  sum- 
moned. As  to  the  indorsement  made  by  the  crier,  it  is^ 
in  fact,  a  part  of  die  r^urn,  for  the  sheriff  has  adopted  it 
as  such.  His  signature  being  affixed  to  the  return  above 
the  indorsement  makes  no  difference,  for  the  whole  of 
die  writing  on  the  back  of  the  writ  must  be  considered  as 
the  return.  He  should  have  returned  according  to  the 
fiurt,  viz.  that  although  he  had  summoned  four  knights, 
two  of  them  did  not  appear ;  at  all  events,  the  indorse- 
ment should  have  been  cancelled  before  the  writ  was 
returned ;  but  as  it  was  not  expunged,  it  must  be  taken 
ttB  port  dTthe  return  which  is  imperfect  and  bad. 


]di9* 


WiNDLB 

V, 
RiCABDQ. 


Mr.  Sei^.  IjenSf  in  support  of  the  rule,  was  stopped  by 
the  Court. 


Lord  Chief  Justice  Dallas.^— I  am  of  opinion  that 
there  is  no  ground  whatever  for  this  application ;  and 
on  fully  ccmsidering  the  facts  of  the  case,  I  think  it 
ought  fiot  to  have  been  made.  The  action  was  brought 
against  the  defendant,  as  sheriff  of  G/(>z^^5/^,  for  a  &lse, 
and  ndt  mi  insufficient  return.  In  order  to  entitle  the 
plaintiff  to  ilamages  therefore,  the  return  itself  must,  of 
necessity,  be  false.  It  is  proper,  in  the  first  place,  to 
inquire  what  the  defendant  was  commanded  to  do  by 
the  original  writ  of  summons, — merely  to  cause  four 
knights  to  be  summoned ;  for  after  they  had  been  sum- 
moned, it  was  no  part  of  his  duty  to  swear  them  either 
by  himself  or  his  officer.  His  duty  therefore  was  dis- 
charged on  smnmoning  the  knights  to  appear  at  the 
amzcs.     If  be  had  returned  that  he  had  summoned 
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18 19*         them,  it  would,  of  itself  have  been  suflSdent,  as  the 

•y^^  swearing  them  was  no  part  of  his  duty ;  the  indorse- 

V.  mtnt   by  the  officer  of  the  Court  ther^ore  may  be 

RiCAuoo.      considered  as  immaterial.      He  has,  in  fact,  not  only 

returned  that  he  had  caused  four  knights  to  be  sum- 
moned, but  has  actually  done  so : — This,  therefore,  was 
a  good  and  sufficient  return.     The  derk  to  the  under- 
sheriff,  who  was  in   court,  and  expecting  the  attend- - 
ance  of  the  knights,  indorsed  the  return  on  the  back 
of  the  writ ;  and  the  officer  of  the  Court  also  fully  anti- 
cipating such  attendance,  subscribed  the  memorandum 
in  question  under  the  return.  This  memorandum,  there- 
fore, can  be  considered  as  no  part  of  the  sheriff's  return. 
The  indorsement  is  merely  an  immaterial  addition,  as  it 
formed  no  part  of  the  sheriff's  duty.    Although  it  stated 
that  the  knights  had  been  sworn,  still  it  did  not  add  to 
the  responsibility  of  the  sheriff.     As  to  the  imputed  negli- 
gence, the  writ,  at  most,  only  commanded   that  four 
knights  should  be  present  at  the  assizes.     They  might 
be  there  selected  from  the  grand  jury.     This  would  save 
the  additional  expense  of  sending  the  wi  it  of  summons 
into  the  country  to  be  executed.     It  was  therefore  more 
prudent  for  tlie  sheriff  to  defer  serving  it  until  the  grand 
jury  had  assembled.     It  appears  tliat  four  knights  were 
summoned,  and  the  sheriff  consequently  returned  that 
he  had  caused  them  to  be  so.     They  all  consented  to 
appear,  and  were  in  actual  attendance  during  a  great 
part  of  the  assizes.     It  cannot  therefore  be  said  that  the 
sheriff  is  to  be  deemed  responsible  for  their  appearance. 
Instead  of  the  defendant  having  been  guilty  of  n^li- 
gence^  I  think  he  took  a  very  discreet  and  proper  course. 

Mr  Justice  Park.-*  I  am  extremdy  happy  to  add  my 
express  concurrence  to  the  opinion  of  the  Lord  Chief 
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Justice,  and  think  this  was  a  vexatious  action  on  the 
port  of  the  plaintifl^  either  on  the  grounds  oft  false  re- 
turn, or  the  imputation  of  negligence  to  the  defendant, 
as  sheriff.  He  was  not  commanded,  by  the  writ,  to 
swear  the  knights,  but  only  to  summon  them,  and  return 
the  names  of  the  summoners,  and  of  the  penona  who 
should  be  by  them  elected:  and  the  return  was  accord* 
ingly  made  in  those  expects  terms.  Formerly,  the  Judge 
himself  was  supposed  to  be  the  party  by  whom  the  knights 
were  to  bo  sworn,  and  he  signed  an  indorsement  on  tbo 
hndt  of  the  writ,  certifying  to  the  Court  above^  that  the 
knights  were  duly  sworn  at  the  assizes.  The  sheriff 
therefore  has  nothing  to  do  with  swearing  them ;  and  if 
any  action  were  maintainable  in  this  case,  it  should  have 
been  brought  against  the  erier,  who  was  the  Judge's 
officer  for  this  purpose  I  was  applied  to  at  the  trial 
to  have  two  othert  sworn,  in  the  room  of  those  who  were 
absent.  Thef  had  both  been  on  the  grand  jury,  and 
had  atteocted  in  court  for  the  express  purpose  of  making 
thei^  election  of  the  grand  assize  in  this  case;  but  as 
fhef  were  called  on  nearly  at  the  end  of  the  assizes,  they 
bod  lefl  the  town  and  were  gone  home.  I  also  think 
that  the  knights  need  not  be  summoned  before  the  com- 
sneneement  of  the  assizes,  and  that  this  ground  of  ob- 
jection is  also  untenable;  and  as  they  were  not  only  sum- 
moned, but  in  attendance,  that  this  rule  must  be  made 
absolute. 


I8I9. 


-W'lVDLS 

0. 

RiCAaoo. 


Mr.  Justice  Burrough.— The  sheriff's  return  was 
complete  w^hen  his  signature  was  affixed  to  it  at  the 
back  of  the  writ  The  memorandum  which  was  after- 
vrards  indorsed  by  the  crier,  forms  no  part  of  the  return, 
and  may  therefore  be  considered  as  a  nullity.  The  evi- 
dence itself  shews  that  it  was  no  part  gf  his  return.  He 
returned  that  he  had  caused  four  knights  to  be  sum^ 
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I8I9.  xnoned,  that  must  mean  legally  summoned,  for  the  pur> 

y.^"*^  pose  of  the  administration   of  justice.      With  respect 

V.  to  the  objection  which  has  been  raised,  as  to  the  knigfati 

RiCARDO.      jiot  having  been  summoned  till  after  the  commence- 
ment of  tlie  assizes,  I  think  it  is  unaTailable:  for  al- 
though the  assizes  geaerally  continue  several  days,  yet* 
in  point  of  law,  they  are  considered  as  forming  but  one 
day.     A  subpoena  therefore  commands  the  attendance 
of  witnesses  on  the  commission  day,  but  it  is  very  often- 
served  several  days  afterwards,  when  the  cause  is  aboiiff^- 
to  be  called  on,  and  yet  this  has  never  been  considered! 
as  htid  service.    Tlie  summons  here  was,  in  substance^M 
to  require  the  attendance  of  four  knights  at  the  assizes  =^ 
and  the  first  of  April  being  inserted  in  such  summoni^d 
was  merely  to  shew  that  that  was  the  day  on  which  th^» 
commission  was   to  be   opened.     I  am   therefore 
opinion  that  thare  is  no  count  in  the  declaration 
which  the  present  action  can  be  supported. 

Mr.  Justice  Richardson. — I  entirely  concur  with  thc^ 
rest  of  the  Court.    The  memorandum  made  by  the  crier,^ 
after  the  sheriff's  return,  formed  no  part  of  the  return;  "^ 
and,  therefore,  none  of  the  counts,  but  the  fifth,  can  be   * 
supported,  as  they  are  founded  on  a  £ilse  return.    The 
fifth  is  framed  to  impute  negligence  to  the  defendant; 
but,  from  the  focts  as  stated,  1  think  he  has  done  his  duty 
in  the  most  effectual  manner.    He  procured  the  attend- 
ance of  four  gentlemen,  who  were  on  the  grand  juiy, 
and  who  undertook  to  appear.    Although  two  of  than 
were  absent  when  called  on,  it  was  not  owing  to  any  d»> 
foult  of  the  sheriff  in  causing  them  to  be  summoned,  bat 
because  they  tliought  their  appearance  would  not  be  re- 
quired.    It  docs  not  appear  by  the  declaration  that  the 
plaintiff  was  prevented  from  suing  out  a  writ  of  huAeas 
corpora  recognitorum  in  his  not  having  returned  the 
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mmei  of  the  recognitors.    The  plainlil^  therefore^  has  18 19. 

Bot  been  damnified ;  and  as  the  defendant  can  be  only  wTndl 

liable  for  a  fidse  return,  or  negligence,  I  think  with  the  v. 

Court  that  the  rule  for  entering  a  verdict  for  him  must  R^cardo. 

be  made 

Absolute. 


Bennett  v.  Kinneax. 

CuRRiE  »;.  The  same.  Tuesday, 

May  11. 

r^.  Serjt.  OnsUrWy  on  a  former  day  in  this  term,  had  If  a  defendant 
>t"^r^  ined  a  rule  ntsi^  that  the  time  for  the  defendant's  mioal  custody 
il     to  justify  in  this  cause,  or  to  surrender  him  in  their  of  the  Court  of 
Kargc,  should  be  enlarged,  and  that  in  the  mean  time  ^'"^  '  Bencn^ 
er  proceedings  might  be  stayed.     The  defendant,  racy,  this  Court 
four  others,  had  lately  been  committed  to  Newgate^  JJ'.'"  "®'  ^j^® 
e  Court  of  Kin^s  Bench^  for  a  conspiracy,  where  gQch  custody 
as  now  detained,  and  was  in  the  course  of  this  term  in  order  to  sur- 
brought  up  for  judgment  in  that  Court     Bail  dlsdTJr^l"^^^ 
had  been  put  in  here,  and  excepted  against,  and  his  bail* 
defendant  was  brought  up  before  one  of  the  Jus- 
of  this  Court  at  chambers  by  habeas  corpus^  to  be 
t^Xidered  in  discharge  of  his  bail;  but  the  learned  Judge 
declined  to  interfere,  in  consequence  of  which  the  pre- 
^^t  motion  was  made;   and  the  case  of  Hodgson  v. 
Temple  (a)  was  relied  on  in  its  support. 

Mr.  Serjt.  Faughan  now  shewed  causey  and  obsen^ed, 
that  the  bail  here  had  been  excepted  to,  and  were  not 
perfected.     That  in  the  case  of  Hodgson  v.  Temple,  the 


(a)  1  Marsh.  166. 

VOL.  III.  T 
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application  to  the  Court  was  made  by  the  bail  fixr  rdie^ 
and  they  had  duly  justified,  and  therefore  could  not  sur- 
render the  defendant.  That  in  Gra$U  ▼•  Fagoii  {a\  tlie 
time  for  bail  to  render  their  principal  wa&  not  allowed 
to  be  enlarged,  because  the  latter  was  unwarrantaUy 
detained  as  a  prisoner  of  war  in  France ;  and  Lord 
Ellenborough  there  held,  that  nothing  but  an  act  or  law 
of  our  own  state  excused  the  performance  of  the  con- 
dition* 


But  the  Court  held  that  as  this  was  an  application  on 
the  part  of  the  bail,  and  as  the  defendant  was  in  the 
criminal  custody  of  the  Court  of  Kin^s  Benchp  they 
could  not  interfere  so  as  to  control  their  sentence ;  and 
Mr.  Justice  Richardson  mentioned  a  case  of  Baddeicy  t. 
Davis  {b)f  where  an  application  similar  to  the  present 
had  been  granted. 

Rule  absolute. 


{a  J  4  E.  R,  189. CO  //.  T.  53  Geo.  3.  M.S. 


Tuesday, 
May  11. 


Thomson,  q.  t.  v.  Pearse,  Esq.  M.  P. 


thier  T lio  coa-  This  was  an  action  of  debt  brought  against  the  de- 
tracts with  a      fendant  to  recover  penalties  to  the  amount  of  «£8000, 

colonel  of  a       ^Ueged  to  be  due  from  him  for  having  been   dected 
regiment  or  »  o 

his  agenu  to       and  taken  his  seat  in  Parliament  contrary  to  the  provi- 

furnibh  cloth-     gj^^s  contained  in  the  statute  22  Geo.  S.  c  45,  whidi 
ing  for  such  !/..••  j  • 

regiment,  is  not  ^^  passed  for  restrainmg  persons  concerned  in  any  cod- 

within  the 
statute  22  G.  3. 

c.45,  which  renders  all  persons  holding  contracts  for  the  public  senrice,  inca- 
pable of  being  elected  or  sitting  in  the  House  of  Commons. 


lOMSOK 
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tract,  oommiflsioiH  or  agreement  made  for  the  public         1819. 

service  from  being  elected,  or  sitting  and  voting  as  a      r 

member  of  the  House  of  Commons  (a).  v. 

___^^^^^_ Pearsb. 

{a)  By  the  first  section  of  that  statute  it  is  enacted,  that 
*<  Any  person  who  shall  directly  or  indirectly,  himself,  or  by  , 
any  person  whatsoever  in  trust  for  him,  or  for  his  use  or  be- 
nefit, or  on  his  account,  undertake,  execute,  hold,  or  enjoy, 
in  the  whole,  or  in  part,  any  contract,  agreement,  or  com- 
mission, made  or  entered  into  with^  under,  or  from  the  com- 
missioners of  his  majesty's  treasury,  or  of  the  navy  or  victual- 
ling office,  or  with  the  master  general  or  board  of  ordnance, 
or  with  any  one  or  more  of  such  commissioners,  or  with  any 
other  person  or  persons  whatsoever,  for  or  on  account  of  the 
public  service;  or  shall  knowingly  and  willingly  furnish* or 
provide,  in  pursuance  of  any  such  agreement,  contract,  or 
commission  which  he  or  tliey  shall  have  made  or  entered 
into  as  aforesaid,  any  money  to  be  remitted  abroad,  or  any 
wares  or  merchandize  to  be  used  or  employed  in  the  service 
of  the  public,  shall  be  incapable  of  oeing  elected,  or  of 
sitting  or  voting  as  a  member  of  the  house  of  commooi 
during  the  time  that  he  shall  execute,  hold,  or  enjoy  any 
such  contract,  agreement,  or  commission,  or  any  part  or  share 
thereof,  or  any  benefit  or  emolument  arising  from  the 
same." 

By  the  ninth  section  it  is  enacted,  "  That  if  any  person 
thereby  disabled,  or  declared  to  be  incapable  to  sit  or  vote 
in  parliament,  shall,  nevertheless,  be  returned  as  a  member 
to  serve  for  any  county,  stewartry,  city,  borough,  town, 
cinque  port,  or  place  in  parliament,  such  election  and  return 
are  thereby  declared  to  be  void ;  and  if  any  person  who  is 
disabled,  and  declared  incapable  by  that  act  to  be  elected, 
shall,  after  the  end  of  that  present  session  of  parliament,  pre- 
sume to  sit  or  vote  as  a  member  of  the  house  of  commons, 
such  person,  so  sitting  or  voting,  should  forfeit  the  sum  of 
five  hundred  pounds  for  every  day  in  which  he  should  sit  or 
▼ote  in  the  said  house,  to  any  person  or  persons  who  should 
sue  for  the  same  in  any  of  his  majesty's  courts  at  Westminster^ 
and  that  the  money  so  forfeited  should  be  recovered  by  the 
person  or  persons  so  suing,  with  full  costs  of  suit,  in  any  of 
the  said  courts,  by  any  action  of  debt,  bill,  plaint,  or  inform- 
ation :  and  that  every  person  against  whom  any  such  pe- 
nalty or  forfeiture  should  be  recovered  bv  virtue  of  that  act, 
should  be  from  thenceforth  incapable  of  taking  or  holding 
any  contract,  agreement,  or  commisition  for  the  public  ser- 
vice, or  any  share  thereof,  or  any  benefit  or  emolument 
from  the  same  in  any  manner  whatsoever." 
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The  plftintiiT  declared,  that  the  defendant  heretofore^ 
and  after  the  end  of  the  session  of  parliament  mentioned 
in  a  certain  act,  made  in  the  22d  year  of  the  reign  of  our 
sovereign  Lord  the  now  King,  to  wit,  at  Westminster^  in 
the  county  of  Middlesex^  for  restraining  any  person  con- 
cerned in  any  contract,  commission,  or  agreement  made 
for  the  public  service,  from  being  elected,  or  sitting  and 
voting  ns  a  member  of  the  house  of  commons,  to  wit, 
on  the  6th  day  of  June j  1818,  to  wit,  at  Westminster^  in 
the  county  of  Middlesex,  did  make  and  enter  into  a  cer- 
tain contract  with  one  Oliver  NicollSf  esq.  for  and  on 
account  of  the  public  service ;  that  is  to  say,  a  certain 
contract  for  the  furnishing  and  providing  divers,  to  wit, 
1088  suits  of  clothes  for  the  66th  regiment  of  foot^  for 
the  service  of  1819,  and  which  said  contract  defendant 
held  and  enjoyed  from  the  said  6th  day  -of  June^  1818, 
aforesaid,  continually,  until  and  upon  the  24th  day  of 
December,  in  the  year  last  aforesaid;  and  that^  in  pur- 
suance of  the  said  contract,  and  during  the  time  last 
aforesaid,  to  wit,  on  the  said  24th  day  of  December,  1818, 
aforesaid,  to  wit,  at  Westminster  aforesaid,  in  the  county 
of  Middlesex,  aforesaid,  the  said  defendant  did  know- 
ingly and  willingly  furnish  and  provide  the  said  1088 
suits  of  clothes,  to  be  used  in  the  said  public  service  as 

And  by  the  tenth  section  it  is  enacted,  '*  That  in  every 
such  contract,  agreement,  or  commission,  to  be  made,  en- 
tered into,  or  accepted,  as  aforesaid,  there  should  be  inserted 
an  express  condition,  that  no  member  of  the  house  of  com* 
mons  should  be  admitted  to  any  share  or  part  of  such  con- 
tract, agreement,  or  commission,  or  to  any  benefit  to  arise 
therefrom  :  and  that  in  case  any  person  or  persons  who  had 
or  have  entered  into,  or  who  should  enter  into  or  accept 
any  such  agreement,  contract,  or  commission,  stiould  admit 
any  member  or  members  of  the  house  of  commons  to  any 
part  or  share  thereof,  or  to  receive  any  benefit  thereby,  all 
and  every  such  person  or  persons  should,  for  every  such 
offence,  forfeit  and  pay  the  sum  of  Bve  hundred  pounds,  to 
be  recovered,  with  i'ull  costs  of  suit,  in  the  same  manner  us 
was  expressed  in  the  ninth  section.'' 
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aforesaid ;  by  reason  of  which  said  premises,  and  by  force 
of  the  said  act  of  parliament,  the  defendant,  during  all 
the  time  last  aforesaid,  was  a  person  incapable  of  being 
elected  a  member  of  the  said  house  of  commons,,  or  of 
sitting  as  a  member  of  the  said  house,  to  wit,  at  WesU 
minster  aforesaid,  in  the  county  aforesaid.  And  the 
plaintiff  averred,  that  the  defendant,  so  being  a  person 
disabled,  and  declared  incapable  by  the  said  act  to  be 
elected  a  member  of  the  said  house  of  commons  as  last 
aforesaid,  afterwards,  to  wit,  on  tlie  18th  day  of  June^ 
1816,  aforesaid,  to  wit,  at  Westminsten  aforesaid,  in  the 
county  aforesaid,  was  elected  to  serve  as  a  member  of 
the  said  house  of  commons,  to  wit,  for  the  borough  of 
DevizeSf  in  the  county  of  Wilts ;  and  afterwards,  to  wit, 
on  the  same  day  and  year  last  aforesaid,  to  wit,  at  JVesi" 
minster  aforesaid,  was,  in  pursuance  of  such  election, 
returned  as  a  member  to  serve  for  the  said  borou^  of 
Devizes  in  parliament,  and  that  the  defendant,  not 
r^arding  the  said  act  of  parliament,  nor  fearing  the 
penalties  therein  contained,  after  the  end  of  the  said 
session  of  parliament,  in  the  said  act  mentioned,  and 
within  twelve  calendar  months  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  21st  day  of  January^ 
1819,  aforesaid,  to  wit,  at  Westminster  aforesaid,  in  tlic 
county  aforesaid,  under  colour  of  the  said  return, 
did  presume  to  sit  as  a  member  of  the  said  house  of 
commons  for  the  said  borough  of  Devizes: — By  reason 
whereof,  and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  defendant  forfeited  the  sum  of  <£^500, 
for  the  said  day  on  which  he  so  presumed  to  sit  as  a 
member  of  the  said  house  of  commons,  as  aforesaid, 
and  an  action  hath  accrued  to  the  plainti£^  to  demand 
and  have  of  and  from  the  defendant  the  said  sum  of 
«£'500,  parcel  of  the  said  sum  of  money  above  demanded. 
There  were  seven  other  counts,  laying  the  execution 
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of  tae  defendant's  contract  with  General  NicoUt  in  various 
ways;  and  a  second  set  of  eight  counts  similar  to  the  first, 
stating  that  the  defendant  entered  into  a  like  contract 
with  Lord  Howard^  as  colonel  of  the  70th  regiment  of 
£x>t 

The  defendant  pleaded  nil  debet. 

At  tlie  trial  of  the  cause,  before  Lord  Chief  Justice 
Dallas^  at  Westminster^  at  the  sittings  after  the  last  t^m, 
it  speared  in  evidence  that  the  defendant  was  an  ex- 
tensive army  clothier,  and  that  he  was  in  the  hidiit  of 
furnishing  clothing  to  upwards  of  one  hundred  and. 
forty  regiments*  No  formal  contract  in  ¥rriting  was 
adduced  of  the  defendant  s  having  furnished  dothes, 
but  merely  a  written  evidence  of  such  contract,  namefyy 
an  order  sent  to  him  from  Greenwoodj  Coxj  Sf  Co.  as  the 
agents  of  General  NicoUsy  who  was  colonel  of  the  66th 
regiment  of  foot,  to  furnish  clothing  for  that  raiment, 
and  of  which  the  following  is  a  copy : 

«  Craigs  Courts  6tA  June,  1818 

**  We  are  directed  by  General  NicoUs  to  request 
you  will  immediately  provide,  on  his  account,  the  articles 
of  clothing  specified  on 'the  other  side  hereof,  for  the  use 
of  the  66th  regiment  of  foot,  and  deliver  the  same  to  the 
packers,  Messrs.  Hayter^  Howell,  4f  Co.  Mark  Lane, 
who  have  been  instructed  to  report  to  us  the  date  when 
they  receive  them. 

"  Your  most  obedient  servants, 
«  Greenwood,  Cox,  ^  Co.** 


This  order  was  addressed  to  the  defendant,  and  on 
the  other  side  was  specified  the  clothing  to  be  sent  for 
the  whole  of  the  66th  regiment;  and  on  the  back  of  the 
order,  the  following  memorandum  was  made  of  the  de- 
livery : 
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^  1818,  Jiify  Slst 
^fihipped  per  the  British  Colony  for  the  Cape  qf 
GoodHape.*" 

It  was  also  duly  proved  that  on  the  18th  Jbnr,  1818, 
the  defendant  had  been  elected  to  serve  in  parliameot 
for  the  borough  oi Devizes^  and  that  on  the  Slst  otjidy 
following,  he  furnished  the  clothing  as  specified,  and  in 
pursaance  of  the  above  order.  It  further  appeared  that 
(he  defendant  had  no  connexion  with  any  person,  but 
the  colonds  of  raiments,  or  their  agents;  and  tliat  such 
dothing  was  paid  for  by  such  agents  for  and  on  behalf 
of  the  colonels,  whose  duty  it  is  to  clothe  the  regi- 
ments which  they  respectively  command;  that  the  army 
clothier  looks  only  to  the  colonels  for  payment,  and  has 
no  connexions  whatever  widi  government,  nor  is  he  paid 
by  them;  that  the  colonels  sometimes  give  the  orders 
themselves,  but  that  the  clothing  is  usually  tent  to  the 
packers,  and  by  them  to  the  respective  regiments;  that 
the  defendant,  in  this  case,  had  received  no  orders  from 
the  army  depattment  to  provide  clothing,  but  only  from 
Greemwoodj  Cox^  4*  Co.  as  the  agents  of  General  NicoUs. 
It  was  further  proved,  that  colonels  of  regiments  may 
employ  any  one  to  furnish  clothes  they  may  think  proper, 
and  that  the  remainder  of  the  money,  after  the  equip- 
ment of  the  regiment,  belongs  exclusively  to  them.-^ 
Under  these  circumstances,  his  Lordship  was  of  opinion, 
that  this  could  not  be  considered,  on  the  part  of  the 
defendant,  as  a  dealing  or  contract  with  government  on 
account  of  the  public  service,  but  exclusively  with  General 
NicMsy  as  the  colonel  of  the  66th  regiment,  and  conse- 
quently directed  a  nonsuit,  but  gave  the  plainliiF  leave  to 
move  that  a  verdict  might  be  entered  for  him  for  a  single 
penalty,  viz.  £500. 
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Mr.  SerjU  Zjowes^  on  a  fonner  day  in  this  erm, 
accordingly  obtained  a  rule  nisif  that  this  nonsnit|p^(^ 
be  set  aside,  and  a  verdict  entered  for  theplaintifffor£60(^ 
and  cited  the  cases  of  Jdacbeath  v.  Haldimand  {a\  ifyrAt 
V.  Beaoer  (*),  Rice  v.  Chute  (c),  and  Bice  v.  EveriH  (d), 
in  its  support, 

Mr.  Seijt  Lem^  and  Mr.  Serjt.  TadA/^  afterwaids 
shewed  cause.-»-From  the  evidence  adduced  at  the  trid^ 
it  is  quite  dear  that  the  defendant  cannot  be  cooa- 
dered  as  having  contracted  with  government  finr  the 
public  service,  so  as  to  bring  him  within  the  penalties  of 
the  22  Geo,  S.  c.  45. — The  only  persons  who  may  be 
deemed  contractors  with  government  for  the  supply  ot 
army  clothing  are  the  colonels  of  regiments  themsdves 
but  even  they  do  not  &11  within  the  statute.      The 
statute  is  only  applicable  to  written  contracts*  fi>r  it  i^ 
provided  by  section  10,  that  in  every  contract  entered 
into  on  account  of  the  public  service^  there  shall  be  ic^^ 
serted  an  express  condition,  tliat  no  member  of  the  hou^^ 
of  commons  shall  be  admitted  to  any  part  or  share 
such  contract.     That  provision  therefore  cannot  appi 
to  such  a  contract  as  the  present.     Even  the  colonel 
not  bound  to  enter  into  a  contract  with  govemm< 
for  the  supply  of  clotliing.     This  mode  of  dealing  be*--^ 
tween  the  defendant  and  the  colonel  was  never  in  th^^ 
contemplation  of  the  legislature.   It  is  part  of  the  colond^i 
duty  to  supply  the  dothes  for  his  raiment,  and  he  is 
furnished  with  money  in  order  that  he  may  exercise  such 
duty ;  but  he  is  not  bound  by  contract  to  do  so,  but  by 
the  uniform  course  of  duty.     But  the  contract  made  by 


(a)  I  T,  IL  172.- 
{d)  1  £.  R,  583,  11. 


ib)  1  £.  R,  135. (c)  1  E.  II.  579. 
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the  defendant,  is  a  mere  personal  contract  between  bim« 
sdf  and  the  colonel,  through  the  intervention  of  an  anny 
i^ent.    The  clothier  enters  into  no  contract  with  go- 
Temment,  for  the  colonel  is  personally  responsible  to 
him,  and  if  he  fail,  the  colonel  must  be  the  loser,  and 
get  the  supplies  furnished  elsewhere.     Besides,  the  co- 
lonel receives  an  emolument  from  furnishing  the  clothing, 
for,  after  the  regiment  is  equipped,  if  any  money  re- 
mains, it  belongs  exclusively  to  him,  not  by  virtue  of 
his  contract,  but  from  the  nature  of  his  employm^it 
If  a  soldier  deserts  with  his  clothes,  the  colonel  must 
bear  the  loss,  and  furnish  tlie  man  with  clothing  who  is 
^ipointed  in  his  stead,  at  his  own  expense.   The  colonel 
jmay  supply  his  regiment  widi  clothes  without  the  inter- 
vention of  an  army  clothier,  for  he  might  be  furnished 
vrith  such  supplies  from  different  manufacturers  or  trades- 
neiij  and  can  it  be  said  that  these  persons  are  contractors 
'^ttk  government  because  they  furnish  those  articles  to 
^^    colonel  ?    Both  the  persons  who  furnish  tlie  goods, 
those  who  order  them  would  be  liable,  in  case  the 
•Cjine  contended  for  were  allowed,  provided  they  knew 
such  goods  were  intended  for  the  use  of  govern- 
t. 

Adjournatur. 
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T.  Serjt.  Lawes  this  day,  in  support  of  the  rule,  pre- 

that  it  had  been  objected  that  this  case  did  not 

within  either  the  letter  or  spirit  of  the  22  Geo.  3, 

I    as  that  statute  applies  only  to  contracts  made 

^•^^ii  government,  or  persons  representing  them,  and  not 

^  Contracts  entered  into  with  private  individuals;  and 

^^^^^   consequently,  as  General  NicoUs  was  acting  in  his 

^Yivate  capacity,  that  the  contract  entered  into  between 

V^  agents  and  the  defendant  was  not  touched  on  by  the 

eUtxite.     Whether  the  tranbaction  took  place  in  a  pri-^ 
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sidered  to  be  under  the  immediate  influence  of  gorern- 
ment,  on  account  of  public  -beneficial  contracts.    Even 
the  possibility  of  such  influence  has  been  contemplsted 
and  looked  to  by  the  legislature.     As  to  the  letter  of  the 
act,  it  must  be  admitted  to  be  general,  for  the  title  is  in  the 
most  general  terms  possible,  and  no  distinction  is  madeai 
to  conti'acts  entered  into  with  particular  persons,  but  re- 
strains any  person  concerned  in  any  contract  made  for 
the  public  service,  from  being  elected  or  sitting  in  the 
house  of  commons :  The  first  section  enacts,  that  sny 
person  who  shall  directly  or  indirectly  hold  such  con- 
tract shall  be  incapable  of  sitting  in  parliament;  there- 
fore, whether  the  persons  entering  into  these  contracti 
be  the  immediate  or  remote  parties,  it  makes  no  dii^ 
ference,  for  the  first  clause  extends  further,  for  it  pro- 
hibits contracts  for  the  public  service  with  his  majesty's 
commissioners,  or  any  other  person  or  persons  whatso- 
ever.    With  regard  to  the  contract,  the  statute  is  as 
general  as  possible;  yet  it  has  been  said,  that  its  ope^ 
ration  must  be  limited,  because  the  commissioners  of  the 
treasury,  navy,  or  victualling  ofiice,  or  master  general,  or 
board  of  ordnance,  are  specifically  enumerated ;  but  it 
does  not  follow,  because  they  are  particularly  mentioned, 
that  the  contracts  must  be  entered  into  witli  them  alone, 
for  die  clause  goes  furtlicr,  and  states,  '^  or  with  any 
{Xirson  or  persons  whatsoever."      The  contract  here 
was  made  by  the  defendant  on  account  of  the  public 
service,  and  is  equally  as  extensive  as  if  it  had  been 
entered  into  with  the  victualling  ofiice  or  the  board  of 
ordnance.     The  operation  of  this  statute  may  extend  to 
those  whose  personal  responsibilities  do  not  attach,  if 
they  come  within  the  mischief  of  the  act     Public  boards 
are  merely  agents  for  the  public  service.     Equally  so 
are  cdonels  of  regiments ;  and  yet  it  has  been  said  that 
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the  fbnushiiig  clothing  by  the  latter  cannot  be  on  aocoant  1819^ 
of  the  public  service^  because  the  surplus  that  remains 
bdoDgs  to  them  as  such  colonels;  but  that  does  not  alter 
either  their  character  or  the  nature  of  their  service.  But  Pearsk. 
die  contract  here  is  between  the  army  clothier  and  the 
oolonely  on  account  of  the  public  service.  By  the  third 
section  of  the  statute,  individual  characters  only  are 
kx>ked  to^  for  it  contains  a  proviso  that  the  act  shall  not 
extend  to  incorporated  trading  companies ;  and  by  the 
seventh  section,  members  of  the  house  of  commons 
holding  such  contracts  may  abandon  them  on  giving 
twelve  months  notice.  To  whom  is  the  notice  to  be 
given?  <*  To \he  person  or  persons  with  whom  such 
contract  is  made."  If  the  first  section  of  the  statute, 
therefore,  applies  only  to  his  majesty's  commissioners  or 
public  boards,  so  it  might  be  said  that  the  seventh  sec- 
tion is  only  applicable  to  those  public  characters ;  but 
in  this  latter  section,  there  is  no  specific  appropriation 
of  persons.  It  has  been  further  said  that  this  was  not 
a  contract  made  by  the  defendant  with  government,  but 
with  General  Nicolls.  Apparently  it  is  so,  but  the 
contract  was  not  made  with  him  individually,  for  he  was 
acting  on  account  of  the  public  service,  and  it  was  his 
du^  to  see  his  regiment  clothed,  in  his  public  character 
as  colonel  He  cannot  therefore  be  considered  as  per- 
sonally responsible.  On  the  authority  of  Macbeath  v. 
Haldimand  (a),  and  Unwin  v.  Wolsely  (&),  the  colonel 
could  not  be  liable,  for  it  was  there  decided  that  an 
officer  appointed  by  government,  treating  as  an  agent 
for  the  public,  is  not  liable  to  be  sued  upon  contracts 
made  by  him  in  that  capacity ;  no  action  can  therefore 
be  maintained  against  General  NicoUsy  as  it  was  part 
of  his  public  duty  to  provide  his  regiment  with  clothing. 


(a)  1  r.  R.  172.— —(6)  1  T.  R.  674. 
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1819-  In  Rice  v.  Chute  (a),  and  Rice  r.  EveriH  {b\  it  wu 

rr  ^^"^  held,  that  the  captain  of  a  troop  is  not  liable  for  sub- 

t .  bistence  furnished  to  his  men  by  his  official  orders,  unlai, 

i*E\KSE.  [j^  fo^i  Qf  i^ggX  effect,  he  has  received  the  subdstence 

money ;  so,  in  Myrtle  v.  Beaver  (c),  the  captain  wasbdd 
not  liable  for  such  subsistence  furnished  during  Iiis 
absence,  though  the  orders  for  subsistence  were  issued 
by  another  officer,  and  though  the  captain  was  still  en- 
titled to  a  profit  upon  the  sum  issued  on  that  acooont, 
and  the  troop  still  continued  under  his  military^  orden. 
The  principle  established  by  these  cases  is,  that  all  the 
parties  were  acting  in  their  public  character  for  die 
public  service,  and  on  no  personal  responsibili^.    Tlui 
case  therefore  falls  widiin  the  mischief  the  22  Geo.  S, 
intended  to  prevent,  as  the  words  of  that  act  are  general, 
and  the  contract  in  question  was  entered  into  by  the  de- 
fendant on  account  of  the  public  service. 

Lord  Chief  Justice  Dallas. — This  is  an  action  of  debt, 
and  brought  to  recover  penalties  from  the  defendant  to 
the  amount  of  o£'8000,  for  having  sat  and  voted  in  parlia- 
ment contrary  to  the  22  Geo.  Sf.  c.  45,  but  this  sum  has 
been  narrowed  by  the  verdict  to  one  penalty,  namely  cfSOO, 
and  the  only  question  now  is,  whether  the  defendant  be 
liable  to  pay  that  sum.  It  is  now  thirty-five  years  smce 
that  statute  was  passed,  during  which  time  several  general 
and  other  elections  for  representatives  in  parliamest 
have  occurred,  and  during  the  greater  part  of  this  period 
this  country  has  been  at  war  with  other  nations,  and  it 
has  been  consequently  necessary  to  keep  up  a  large 
army,  and  furnish  the  respective  regiments  fbrming  such 
army  with  clothing  and  necessary  equipments ;  and  yet 
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an  action  similar  to  the  present  has  never  been  brooi^t,         I8I9. 

nor  has  the  objection  now  raised  be^i  erer  before  made.      ^  ^^^^ 
«•  .11.  *.»,..,  Thomsow 

It  IS  necessary  to  consider  the  situation  of  the  defendant,  v. 

in  order  to  see  whether  he  be  liable  to  this  penal^  or  Pbarsx. 
not.  If  the  law  be  clear,  this  will  make  no  difference; 
but  the  universal  silence  that  has  reigned  in  Westmimter 
Hattj  since  this  statute  was  passed,  affords  strong  grounds 
to  shew  the  general  understanding  of  the  profession,  as 
to  whether  on  action  like  the  present  be  maintainable  or 
aoC  What  are  the  facts  of  the  case?  An  order  was 
aent  from  government  to  General  Nicolls  to  clothe  the 
men  of  the  66th  regiment  of  fix>t,  of  which  he  was  the 
eolonel :  it  vfas  his  duty  as  such  colonel  to  comply  with 
the  order,  and  he  contracted  with  the  defendant,  an 
army  clothier,  to  complete  the  order,  and  carry  it  into 
^^t.  I  put  it  to  the  plaintiff'*s  counsel  to  say  whether 
any  colonel  of  a  regiment,  receiving  such  orders  from 
government,  and  directing  others  to  execute  them,  was 
to  be  considered  as  a  contractor  for  the  public  ser- 
vice^ so  as  to  render  him  incapable  of  sitting  in  parlia- 
ment? and  it  was  admitted  that  he  was  not;  but  a  dis- 
tinction was  drawn  between  the  colonel  of  a  regiment, 
and  the  army  clothier,  who  furnishes  the  clodiing.  But 
the  colonel  derives  the  greatest  emolument  by  this  order, 
and  he  has  an  immediate  communication  with  govern- 
ment, from  whom  he  receives  it;  and  yet  it  has  been 
said,  that  although  he  be  not  incapacitated  from  sitting 
ia  parliament  yet  that  tlie  army  clothier,  who  receives  no 
emolument  but  that  which  is  to  be  derived  in  the  exer- 
ose  of  his  trade,  must  be  considered  incapable  of  so 
doing.  By  the  evidence  it  appeared  that  the  defendant 
received  the  order  from  the  agents  of  General  Nicolls; 
that  he  had  been  thirty-five  years  an  army  clothier  to  a 
considerable  extent,  and  that  during  that  period  he  had 
no  commmiication  whatever  with  government.    By  the 
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1819.  terms  of  the  order,  Greenwood^  Caxj  ^  C0.9  stated  that 

they  were  directed  by  General  Nicolb  to  request  the 
defendant  to  provide  the  clothing  on  his  accomitj  and  not 
PxARSB.  on  the  account  of  government.  On  the  true  constroo- 
lion  of  this  statute,  the  defendant  is  not  bound  by  any 
order,  except  that  which  he  consented  to  receive,  and 
he  consented  to  receive  and  execute  this  order  for  Ge- 
neral NicoUs.  The  General  was  debited  in  the  de- 
fendant's books,  to  the  amount  of  tlie  order.  The  de- 
fendant had  no  communication  whatever  with  govern- 
ment, but  looks  to  Grcneral  NicoUs  alone  for  payment 
The  order  was  received  *by  him  on  the  account  of  Ge- 
neral Nicolls.  How,  therefore,  could  he  be  acquainted 
with  what  had  previously  passed  between  the  General 
and  the  government  ?  Even  the  General  himself  might 
have  had  no  contract  whatever  with  government;  andL 
yet  it  has  been  insisted  that  as  the  articles  furnished  \ff 
the  defendant  were  applied  to  the  public  service,  that  be 
is  to  be  considered  as  a  contractor  with  govemmeot. 
The  army  clothier  receives  the  order  in  the  first  instance 
from  the  colonel,  or  his  agents,  and  then  gives  directioDS 
to  the  draper  and  tailor,  who  employ  others  under 
them  to  complete  the  order ;  and  it  has  been  said  that 
because  the  articles  furnished  are  to  be  employed  for 
the  public  service^  that  even  these  subordinate  penoD0 
are  equally  liable  as  the  army  clothier.  I  cannot  think 
that  this  was  the  intention  of  the  statute,  but  that,  as 
well  on  reason,  as  the  true  construction  of  the  act,  the  de- 
fendant cannot  be  considered  lii^le  to  the  penalty  noir 
sought  to  be  recovered. 

Mr.  Justice  Park.-— This  case  ha  been  very  fiilly  gone 
into  by  my  Lord  Chief  Justice ;  yet,  as  this  is  the  first 
time  an  action  similar  to  the  present  has  been  brongiht, 
I  shall  merely  add  a  few  remarks.     It  has  been  very 
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%hly    argued  for  the  plaintiff,  by  my  brother  LaweSy  and 
he  object  the  le^lature  had  in  view  at  the  time  this 
tmtMXtje  was  passed,  has  been  truly  stated  to  be  the  pre- 
tention of  an  undue  influence  with  government,  by  means 
}f  contracts  entered  into  with  certain  of  his  majesty's 
xmuxmissioners,  as  specified  in  the  first  section,  or  **  with 
any  other  person  or  persons  whatsoever,  on  account  of  the 
public  service:"  these  latter  words  must  mean  persons  of  a 
flmilAr  description  with  those  commissioners,  and  cannot 
apply  to  persons  who  enter  into  contracts  at  a  remote  di- 
stance from  tliem ;  for  the  consequences  of  a  more  general 
construction  would  be  absurd,  as  even  the  tailors,  who 
make  the  clothing,  would  be  liable  to  the  penalties  of 
this  statute,  as  the  clothes  when  made  would  be  ultimately 
•applied  for  the  public  service.     The  evidence  alone  is 
«™oient  to  negative  the  arguments  that  have  been 
^f***^  for  the  plaintiff.     The  order  was  given  to  the 
wneodant,  by  the  direction  of  General  NicoUsj  and  the 
articles  were  furnished  on  his  account*     The  colonel 
^^^vcs  the  principal  emolument  from  the  execution  of 
^  Order,  as  he  puts  the  surplus  in  his  own  pocket, 
wneral  Nicolls  was  alone  debited  by  the  defendant, 
^d  not  the  government     The  cases  too  which  have 
"^n  cited  for  the  plaintiff  negative  the  argument  adopted 
"^  his  favour.   In  Macbeath  v,  Haldimand  (a),  the  captain 
'^as  treating  as  an  agent  for  the  government     So,  in 
^'nw'ii  V.  Wolsely  (6),  though  the  contract  was  by  deed, 
y^  it  was  made  by  a  servant  of  the  crown,  on  account  of 
government    In  Rice  v,  ChiUe  (c),  the  party  was  the  mere 
0gent  of  government,  and  not  contracting  on  his  own  ac- 
count, although  he  received  no  emolument  for  so  doing. 
I^ooking  therefore  to  the  evidence  in  this  case,  and  the 
principles  laid  down  in  those  that  have  been  cited,  I  think 
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1819.  the  defendant  Is  not  either  within  the  letter  or  intentioa 

of  the  22  Geo.  3,  and  that  persons  holding  contracts  in 
n  remote  degree,  cannot  be  considered  as  contracton 
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P&AKSE.        with  government* 


Mr.  Justice  Burrodoh. — I  am  of  <^inioii  that  the 
defendant,  neither  in  intent  or  reaacm  fidls  within  thk 
statute,  which  was  passed  solely  ibr  the  prevention  d 
undue  influence  with  the  crown,    lliere  has  been  no 
contract  between  the  defendant  and  government,  or  aoj 
person   immediately  employed  on  their  behal£     Tb 
statute  merely  prohibits  persons  from  holding  contncli 
with  certain  of  his  majestjr's  commissioners  and  pobfie 
boards,  ^^  or  any  other  person  or  persons,"  which  miiit 
mean  a  prohibition   of  contracting  with  the  thai  cs* 
isting  boards,   and  other  similar  boards  which  migb^ 
be  created  thereafter.     The  tenth'  section  is  infiniteij 
stronger  than  the  first,  for  every  contract  must  be 
writing,  because  the  boards  could  not  pass  their  accoun. 
unless  they  were  so,  and  for  this  reason  that  clause 
introduced.   Many  colonels  of  regiments  have  had  actioK^s 
brought  against  them  for  the  price  of  the  clothing 
nished  to  such  regiments.     The  contract  here  was 
with  the  clothier  on  the  colonels  account.  The  formerd^^ 
rives  his  profit  from  cutting  out  and  making  the  clothed 
but  the   colonel  reaps  the  benefit  of  the  surplos  fc^ 
whatever  remains  belongs  exclusively  to  him.  Hemak^^ 
the  best  contract  he  can  with  the  clothier,  and  derire^ 
the  greatest  benefit  from  the  contract.     What  influeno^ 
is  given  to  government  over  him  by  this  contract?  In 
Macbeath  v.  Haldimand^  the  defendant  was  contracdng 
with  government,  but  here  he  was  contracting  widi  Ae 
colonel  of  a  regiment.     I,  therefore,  think  that,  as  nA 
on  the  reason  of  the  case,  as  the  evidence  adduced  at 
the  trial,  there  is  no  foundation  for  the  plwitiff  to  sus- 
tain this  action. 
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Mr.  Justice  Richardson. — I  am  entirely  of  the  same 
opinion.     If  this  statute  be  not  applicable  to  contracts 
entered  into  with  government  by  the  colonels  of  regi- 
ments, much  less  so  will  it  apply  to  contracts  entered 
into  by  army  clothiers,  who  are,  in  &ct,  subcontractors. 
The  statute  can  only  extend  to  those  who  enter  into  an 
immediate  contract  with  government;  if  it  were  other- 
wise, in  time  of  war,  in  which  during  these  last  thirty 
years  this  country  has  generally  been  engaged,  and  in 
which  it  has  been  necessary  to  furnish  a  large  propor- 
tion of  clothing  for  the  supply  of  the  army,  a  consider- 
sbie  number  of  respectable  individuals,  who  furnish  such 
CQpplies,  would  be  thereby  incapacitated  from  sitting  in 
parliament.     If  the  transport  board  enter  into  a  con- 
^teot  for  ships  to  convey  troops,  the  owners  of  every 
ship  must  contract  with  other  persons  for  neces- 
and  a  number  of  stores  are  required  in  fitting 
D^V"     out.     Arc  those  who  furnish  such  necessaries  and 
*o»-i^  excluded  by  this  statute  from  holding  seats  in 
>Rr-I  Sament?  If,  during  war,  manufacturers  of  arms  em- 
'lo^T'  artizans  in  such  manufacture,  are  those  artizans  to 
)e  ^:accluded  from  serving  in  parliament  as  well  as  the 
anaK:^^&cturers  themselves  ?  It  is  impossible  to  draw  the 
lin^     of  distinction,  if  so  large  a  scope  were  given  to 
the    csonstruction  of  this  statute.     If  the  colonel  of  a  re- 
j^m^st  is  not  to  be  considered  as  holding  a  contract 
ulidejr  government,  it  is  monstrous  to  say  that  the  de- 
{eBClnnt,  who  has  a  personal  contract  wnth  such  colonel, 
^ould  be  excluded  the  privilege  of  sitting  in  parliament 
The  words  of  the  act  may  apply  to  contracts  which  are 
p0t  immediate  with  government,  namely,  to  persons  en- 
ter^i^  into  a  contract  in  the  name  of  the  original  con- 
'    tractor,  and  for  his  use  and  benefit.     The  words,  "  any 
Qf  other  person  or  persons,"  must  mean  persons  of  a 
jjke  description,  namely,  persons  acling  as  the  agents  of 
gtfftemmeniy  and  not  like  the  colonels  of  regiments,  who 
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are  personally  liable  to  those  tradesmen  they  may  em- 
ploy, and  who  are  clearly  at  liberty  to  employ  any  trades- 
men they  may  think  proper.  The  defendant  here  has 
not  been  benefited  by  any  contract  he  has  entered  into 
with  government ;  he  looked  to  General  NicoUs  for  the 
performance  of  his  personal  contract  to  him,  as  colonel 
of  the  66th  regiment,  and  had  no  participation  of  the 
colonel's  profit  or  loss  with  government.  Under  these 
circumstances  I  think  the  statute  does  not  apply  to  him, 
and,  therefore,  concur  in  saying,  that  this  rule  must  be 

Discharged. 


Tuesday, 
May  II. 


Andrew  v.  Hancock. 


when  he  paid 
his  rent. — 
Held:thsLt 


irig  paid  land-    This  was  an  action  of  replevin,  for  taking  goods  in  tts- 
tax  and  paving  paintiff's  dwelling-house.  The  defendant  avowed  first  fic^^ 
succ^elsWe  ^       c£30,  being  two  quarter's  rent  due  the  29th  o( Septembr^^- 
years,  without    1818:  and,  secondly,  for  of  15,  being  a  quarter's  rent  di^ 
claiming  any      ^^  ^^^  ^^^^  ^|     .    ^o  the  first  of  these  avowries  th» 
deduction  from     ,  .     .^   ,      ,   ,  .     ,  ,       ,  ,  j    r  »r     J^ 

his  landlord  for  plaintiff  pleaded  m  bar,  that  he,  on  the  23d  or  Marc^^ 

these  payments  1812,  and  from  thence  until  the  1st  of  May,  1818,  h 

and  enjoyed  the  dwelling-house,  in  which  &c.  as  taiai^ 
to  the  defendant,  upon  the  terms  specified  in  the  avow^^ 

such  deduction  ^.j^g  ^^j^^  payment  of  rent   quarterly),  and  that  gn  thi 

from  the  rent     25th  of  March,  1812,  £2 :  5s. :  6d,  became  due  and  pay-^ 

of  the  current    able  in  respect  of  the  land-tax,  before  then  assessed  <m 
year,  and  that 
the  tenant- 
could  not  claim  it  from  his  landlord  at  any  subsequent  period.—  To  an  avowry 
in  replevin  for  rent  in  arrear,  the  plaintiff  pleaded  in  bar,  payments  for  land- 
tax,  and  paving  rates  for  six  successive  years,  in  order  to  avoid  a  distrect; 
and  that  the  sums  so  paid  by  him  exceeded  the  amount  of  the  rent  distrained 
for. — Held:  that  such  a  plea  was  bad  on  demurrer^  as  the  tax  and  rates 
should  have  been  deducted  by  the  plaintiff  from  the  rent  of  the  current 
year,  and  as  the  plea  in  substance  amounted  and  was  eqoivaleat  to  a  set-oC 
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id  dwelling-house,  in  which,  &c.,  and  that  after 
id  sum  had  become  so  due  and  payable,  and  be- 
le  said  time  when,  &c.  to  wit,  on  the  23d  of  3forcA, 

the  plaintiff,  being  the  tenant  and  occupier  of  the 
welling-house,  in  which,  &c.  in  order  to  prevent 
)ods  therein  from  being  distrained  at  the  day  and 
last  aforesaid,  paid  tlie  said  sum  of  .£2  :  5s.  :  6d. 
J  and  in  arrear  as  aforesaid.     The  plea  then  went 

state  that  the  Uke  sum  was  due  for  the  land-tax 
le  half  year,    ending  on  the  29th  of  SepternbeVj 

and  the  25th  of  March,  1813,  and  paid  by  the 
iff;  and  a  like  statement  by  three  years  payment  for 
?ars  ending  on  the  25th  of  March,  1814,  to  the 
>f  March,  1817.     The  plaintiff  then  averred  that 

the  said  time,  when,  &c.  to  wit,  on  the  said  25th 
rah,  1812,  and  on  divers  other  days,  between  that 
id  the  first  oiMny,  1818,  divers  sums  of  money, 
whole  amounting  to  c£32  :  105.,  became  due  and 
e  for  rates,  for  paving  certain  streets  and  lanes 

the  parish  of  tiaint  Saviour,  in  the  borough  of 
Dark,  by  virtue  of  a  certain  statute  in  that  case 
',  being  before  the  said  several  last-mentioned  times 
id  and  charged  upon  the  said  dwelling-house,  in 
».8cc.  part  of  which  rates,  to  wit,  £7,  ought  to 
been   paid  and  discharged  by  the  defendant,  as 

of  the  said  dwelling-house :  and  that  before  the 
ime,  when,  8cc.  to  wit,  on  the  1st  of  September, 

the  said  sum  of  J!7,  being  so  in  arrear  and  not 
Tged  by  the  defendant,  he,  the  plaintiff,  as  tenant 
ccupier  of  the  said  dwelling-house,  was  duly  re- 
1,  according  to  the  form  of  the  statute,  to  pay  and 
irge  the  said  sum  of  £7 ;  and,  thereupon  in  order 
event  his  goods  there  being  in  the  dwelling-house 
being  distrained,  the  plaintiff,  when  he  was  so 
red,  paid  the  said  sum  of  i*7,  so  due  from  the  dc- 


1819. 
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Hancock. 
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fendant,  as  owner  of  the  said  house.  And  the  plaintiff 
further  averred,  that  the  several  sums  of  money  so  paid 
by  him  amounted  to  «£30  :  9s. :  7d ,  and  that  the  same 
greatly  exceeded  the  amount  of  the  rent  due  and  in  arrear 
from  the  plaintiff  to  the  defendant,  in  manner  and  form 
as  the  defendant  had  in  his  avowry  in  that  behalf  alleged. 
And  this,  &c.  wherefore,  &c. 

There  was  a  similar  plea  to  the  second  avowry. 

To  both  these  pleas  there  was  a  generaldemorrer,  and 
the  plaintiff  joined  in  demurrer. 

The  case  came  on  for  argument  on  a  former  day  m 
this  term,  when 


Mr.  Seijt.  Tadify,  in  support  of  the  demurrer,  ob- 
served, that  the  question  raised  was,  whether  if  a  tenant 
omit  to  deduct  out  of  the  rent  of  the  current  year  pay- 
ments made  by  him  on  account  of  land-tax  and  paving 
rates,  he  might  make  such  deduction  at  any  distance 
of  time,  and  pay  the  arrears  of  several  years  at  onoe^ 
although  more  than  six  years  might  have  elapsed  since 
the  first  payment  for  such  taxes  was  due?     He  ob- 
jected to  the  form  of  the  pleas,  as  neither  of  them 
averred  that  the  land-tax  was  due  from  the  defendant,  oir 
that  he  was  the  owner  of  the  house,  and  submitted  tha^ 
they  were  bad  in  substance,  as  they  amounted,  in  effecT^ 
to  a  set-off,  which  cannot  be  pleaded  in  replevin.    Thi^ 
case  differs  from  that  of  Sapsford  v.  Fletcher  {a\  as  A^ 
pleas  there  averred  a  demand  of  payment  of  the  amsn 
of  rent  from  the  defendant  previous  to  the  demand  OQ 
the  occupier  who  paid  the  same ;  but  here  there  was  no 
averment  of  the  occupation  of  the  plaintiff,  but  merdy 
that  he  was  a  tenant  to  the  defendant.     In  that  caie 
there  was  no  doubt  as  to  the  payment,  and  the  defendant 


(a)  4  r.  A  511. 
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iirast  have  known  diat  the  ground^'ent  was  unpaid ;  but  IBl^w 

here  there  might  have  been  several  landlords.     Inde- 
pendently of  this,  the  SSth  Geo.  3.  c.  5.  (the  general  and 
first  permanent  land-tax  act)  will  &et  this  question  at  rest,       Hancock. 
fts  by  section  1 7  (a),  tlie  mode  of  allowance  to  the  tenant 
to  deduct  the  land-tax  from  his  rent  is  laid  down  in  ex- 
press terms.     That  being  an  annual  act,  the  rent  therein 
expressed  can  only  apply  to  the  particular  or  current 
jpear  in  which  the  land-tax  was  to  be  paid.     The  next 
accruing  rent  must  mean  the  rent  which  would  become 
due  within  that  year  only.     It  cannot  be  presumed  that 
tenants  are  authorised  to  make  such  deductions  at  a 
future  year,  for  another  statute  might  not  be  passed  to 
idlow  these  deductions  to  be  made  in  such  subsequent 
year,  nor  might  the  land  be  rated  in  the  same  propor* 
tion.     The  property-tax  act  {b)  has  received  a  similar 
construction  in  the  late  case  of  Denby  v.  Moore  (c),  and 
dkhough  a  distinction  may  be  drawn,  as  to  a  tax  imposed 
iM  land,  from  that  on  property,  still  the  effect  of  both 
these  statutes  is  the  same.     By  tlie  46th  Geo.  3.  c.  6/7, 
ichedttle  A.  No.  4,  rule  9.  it  was  expressed  that  the  de- 
ductions made  by  the  tenants  on  account  of  the  pro* 
P«ty-tax  should  be  out  of  the  first  payment,  thereafter 
^  be  made  on  account  of  rent;  and  though  it  was  con- 
^cfed  in  Denby  v.  Moore^  that  the  tenant  was  empowered 

J.  (^^  By  which  it  is  enacted,  "  that  the  several  and  respec- 

j^^^^i^ant  or  tenants  of  all  housest  Innds,  tenements,  and 

^^r'^^^ariients  which  should  be  rated  by  virtue  of  that  act, 

um    ^^^'■^by  required  and  authorised  to  pay  such  sum  or 

^^  ^^  ^  money  as  should  be  rated  upon  such  houses,  lands, 

®°*^nts,  or  hereditaments,  and  to  deduct  out  of  the  rent 

I*  v^^  of  the  said  rate  as  in  respect  of  the  said  rents  of  any 

j^  ~^uses,  lands,  tenements,  and  hereditaments,  the  land- 

^    i^*  ^^^  aod  ought  to  pay  and  hear:  and  the  landlord, 

oda  ^^^^^iate  end  immediate,  accordinf^  to  their  respective 

^^^^•^^^a,  were  thereby  required  to  allow  such  deductions 

ixid  V^yiiaents  upon  the  receipt  of  the  residue  of  the  rent.'* 

^h")  A6  G^o.  3.  c.  65. (c)  1  Barn.  &  Aid.  123. 
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to  make  a  deduction  similar  to  the  present,  after  the  lapse 
of  twelve  years,  as  it  was  said  the  payment  was  made 
by  him  on  account  of  his  landlord,  who  was  bound  to 
allow  the  property-tax :  yet  Lord  EUenborough  held,  that 
when  the  tenant  went  with  money  for  the  purpose  of 
paying  to  his  landlord  the  next  rent  which  became  due, 
he  ought  then  to  have  made  the  deduction* — The  argu- 
ment for  the  defendant  in  that  case  is  applicable  to  the 
present,  and  Mr.  Justice  Abbott  there  said  (a),  <<  that  if 
it  had  been  the  intention  of  the  l^islature  that  a  te- 
nant should  go  on  for  years  paying  the  tax,   without 
claiming  any  deduction  from  the  landlord,  and  then  be 
permitted  to  deduct  the  whole  amount  at  once,  he  could 
not  help  thinking  but  that  a  clause  in  the  propers-tax 
would  have  been  introduced  to  that  efiect"     There  is  no 
clause  to  be  found  in  the  land-tax  act  to  this  purport, 
and  it  is  therefore  clear  that  the  tenant  has  no  right  to 
deduct  such  tax  at  any  future  period.    The  deductions 
made  for  the  paving  rates  are  scarcely  distinguishable 
from  those  claimed  for  the  land-tax,  as  the  same  prin- 
ciple is  equally  applicable  to  eacti,  but  the  pleas  have  been 
framed  accordingly.     No  plea  similar  to  the  present  was 
ever  framed  before  that  stated  in  the  record  in  Sapsford 
V.  Fletcher  (6);  but  the  principles  established  by  that  case 
ought  not  to  be  carried  further.     Independently  of  that, 
however,  the  present  pleas  cannot  be  supported,  as  the 
deductions  for  the  land-tax  must  be  made  by  the  person 
who  pays  the  rent  to  his  landlord,  and  the  arrears  must  be 
settled  at  the  end  of  the  current  year  in  which  such  pay- 
ment is  made. 


Mr.  Serjt  Huliock,  in  support  of  the  pleas.  The 
principle  by  which  this  case  must  be  .governed  has 
been  laid  down  by  Lord  Kenyon,  in  that  of  Sapsford  v. 


(a)  1  Baru.  &  Aid.  X'Zg. {h)  A  T.  R.  511. 
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Fletcher  (a),  where  his  Lordship  held  that  <^  it  was  in- 
cumbent on  a  party  who  wished  to  establish  a  point  con- 
trary to  all  justice  and  equity,  to  produce  some  direct 
authority,  shewing  that  there  is  an  indexible  rule  of  law 
established  in  opposition  to  justice." — Here  it  is  admitted 
on  the  record  that  the  tenant  has  paid  the  land-tax  and 
paving  rates  for  six  years,  and  that  they  have  never  been 
paid  by  the  landlord  during  that  period ;  and  yet  it  has 
been  said  that,  in  point  of  principle,  the  landlord  is  not 
bound  to  discharge  them.  [Lord  Chief  Justice  Dallas. 
The  tenant  who  is  in  the  occupation  always  pays  the 
land-tax,  and  deducts  it  from  his  rent.]  The  tenant 
here  paid  the  land-tax  and  paving  rates,  in  order  to 
prevent  a  distress,  to  which  he  would  clearly  have  been 
liable  in  case  of  refusal.  The  deductions  claimed  by  him 
are  at  least  consonant  to  justice.  It  has  been  objected, 
as  to  the  form  of  the  pleas,  that  the  plaintiff  should  have 
averred  that  the  land-tax  was  due  from  the  defendant; 
but  it  is  expressly  alleged  that  the  plaintiff  was  tenant  to 
the  defendant,  and  therefore  liable  to  pay  the  taxes  in 
question.  If  the  defendant  had  denied  his  liability,  he 
might  have  replied  that  he  was  only  a  mesne  landlord. 
A  distinction  has  been  drawn  between  the  land-tax  and 
paving  rates,  and  it  has  been  said  that  the  pleas  have 
been  framed  accordingly;  but  the  statute  relative  to  the 
latter  differs  from  the  land-tax,  as  tlie  tenant  is  liable  to 
pay  in  certain  proportions.  These  pleas  are  similar 
to  that  in  Sapsford  v.  Fletcher^  and  are  not  to  be  dis- 
tinguished from  it  in  principle;  and  the  language  of 
Xx)rd  Kenyan  in  that  case  is  equally  applicable  to  the  pre- 
sent. In  Taylor  v.  Zamira  (i),  where  the  plaintiff  pleaded 
the  payment  of  an  annuity,  no  notice  was  averred,  and 
no  precedent  can  be  found  where  an  allegation  of  notice 
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(a)  4T.  R.  511. (b)  2  Marsh.  220.  S.  C.  6  Taunt.  524. 
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has  been  deemed  necessary.     In  point  of  law  the  land* 
lord  is  bound  to  pay  the  land-tax  and  paving  rates,  and 
he  is  therefore  bound  to  take  notice  when  these  taxes 
become  due  and  payable.     The  pleas  therefore  are  good 
in  form,  but  the  plaintiff  is  equally  entitled  to  recover  on 
the  merits.     It  has  been  admitted  that  the  plaintiff  hai 
paid  more  money  to  the  defendant  than  he  was  entided 
to  receive  for  rent,  as  the  former  was  compelled  by  statute 
to  make  certain  payments  in  respect  of  rates  and  taxes 
which  the  defendant  was  bound  to  allow.      Is  it  rea- 
sonable, therefore,  that  these  payments  should  not  be  de- 
ducted by  the  plaintiff,  because  they  were  not  allowed  aA 
the  end  of  the  current  year,  when  the  relation  rflandton^i 
and  tenant  between  the  parties  still  existed  during 
whole  six  years?  Tliis  case  is  materially  different 
that  o(  Denby  v.  Moore  {a),  as  the  language  of  the 
perty-tax  and  land-tax  act  are  wholly  distinct ;  for  by 
former,  the  tax  is  to  be  deducted  out  of  the  first  payraet^-* 
thereafter  to  be  made  on  account  <^  rent     Besides^ 
payment  in  that  case  was  considered  by  the  court  as 
voluntary  payment ;  but  here  the  payments  were  made 
the  plaintiff  under  the  threat  of  a  distress.    Jn  Dentg  ^^ 
Moarej  too,  it  was  decided  that  the  plaintiff  could  not  r^**^ 
cover,  as  it  would  be  productive  of  fraud  cm  the  proper^ 
tax  act     As,  therefore,  the  payments  here  were  compid- 
Bory,  and  made  by  the  plaintiff  for  the  defendant,  wIm 
was  himself  liable  (for  whether  premises  be  occupied  or 
not,  still  the  land-tax  is  payable),  and  as  there  is  no  enad^ 
ment  in  the  land-tax  act  that  the  payments  must  be  de^- 
ducted  out  of  the  first  rent,  and  that  if  the  tenant  negied 
to  do  so,  he  may  not  be  at  liberty  to  deduct  afterwards,  the 
plaintiff,  both  in  point  of  law  and  principle,  as  well  as  on 
the  merits  of  the  case,  is  entided  to  recover. 

Adjoumatur. 


(a)  I  Barn,  &  Aid.  123. 
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Mr.  Seijt'Tadify  this  day  in  reply  obflerred,  diat  al- 
though a  distinction  had  been  drawn  between  the  pro- 
perty and  land-tax  acts,  yet  that  they  were  in  principle 
the  same,  and  that  this  case  therefore  must  be  governed 
by  the  decision  of  the  Court  of  King^s  Bench  in  Denby  j, 
Moore,     The  cases  of  Taylor  v.  Zamiraj  and  Sapsford  ▼• 
Fletcher^  were  uiapplicable,  as  the  deductions  in  both 
these  were  made  from  the  current  year  from  persons 
immediately  liable,  and  not  from  an  intermediate  land- 
Ic^and,  as  in  the  present  case.     The  power  to  deduct  the 
^nd-tax  is  given  by  statute,  and  the  land-tax  being 
oxm  Jy  an  annual  act,  the  deduction  must  be  made  fixmi 
tix^st  current  year.   The  opinion  of  Mr.  Justice  Abbott^  in 
V.  Moore  (a),  is  applicable  to  the  present  case^ 
le  land-tax  can  only  be  considered  fm  annual  charge^ 
to  be  deducted  from  the  ye^irly  current  rent. 


I619. 


Amdrbw 

V. 

Hancock. 


Zjord  Chief  Justice  Dallas. — This  was  an  action  of 
rin,  to  which  the  defendant  has  averred  for  rent  in 
The  pleas  in  bar  seek  to  deduct  the  whole  amount 
of  ^Kie  land-tax  and  paving  rates  for  six  years  and  a  hal^ 
«im1  stBte,  in  substance,  a  payment  of  those  taxes  by  the 
^^kftintifl^  from  1812  to  the  time  of  the  distress,  and  aver 
dM^t  during  this  period  the  plaintiff  was  tenant  to  the 
defendant,  and  that  the  amount  of  the  sums  paid  by  the 
tofttDtsx  exceeds  the  rent  distrained  for;  and  the  plaintiff 
iberelbre  seeks  to  apply  these  pajnnents  to  the  extin- 
guishment of  the  rent.     No  distinction  can  be  drawn 
lietween  the  land-tax  and  paving  acts,  and  it  is  neces^ 
I0IT  to  consider  whether  these  pleas  amount  to  payment 
nr  a  aet^iff.     If  they  amount  to  a  set-off,  they  cannot  be 


(a)  1  J^rzm.  k.  Aid.  lag. 
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pleaded  in  this  action ;  ifa  payment,  it  is  a  clefence  which 
may  be  set  up,  and  I  am  inclined  to  think  that  they  are  in 
effect  a  payment.     The  landlord  was  originally  bound 
to  pay  the  tax  in  question ;  but  the  tenant,  having  paid  it, 
was  authorised  and  required  to  deduct  it  from  his  rent 
The  only  question  then  is,  whether  the  tenant  ought  not 
to  have  made  the  deduction  when  he  paid  his  rent,  or 
whether  he  can  omit  making  deductions  for  the  land-tax 
for  six  years  and  a  half,  and  then  set  up  these  payments 
collectively  against  the  last  quarter's  rent.     The  statute 
provides  for  three  things:  first,  it  requires  the  tenant  to 
pay  the  land-tax ;  secondly,  to  deduct  it,  dierefore.  be  is 
not  only  authorised,  but  required  to  do  so;  and,  thirdly, 
the  landlord  is  bound  to  allow  the  deduction  on  the  receipt 
of  the  residue  of  the  rent.    The  plain  and  evident  con- 
struction of  these  words  is,  that  the  tenant  should  de- 
duct this  tax  out  of  each  payment  made  to  his  landlord  for 
rent.     This  construction  is  warranted  and  aided  by  the 
general  sense  and  reason  of  the  thing.    Laws  are  adapted 
to  common  cases,  and  the  common  course  to  be  adopted 
in  a  case  of  this  nature  would  be  for  the  tenant  to  deduct 
the  sums  paid  for  rates  and  taxes  whenever  he  paid  rent 
to  his  landlord.     It  was  not  in  the  provision  of  the  legis- 
lature, when  the  land-tax  act  passed,  tliat  a  tenant  might 
remain  dormant  for  more  than  six  years,  and  then  de- 
duct the  taxes  paid  during  the  whole  of  that  period  from 
the  last  quarter's  rent.     Such  a  construction  would.be 
productive  of  the  greatest  possible  inconvenience.     This 
case  has  been  argued  on  very  wide  grounds;  and  it. has 
been  said,  that  this  money  has  been  paid  by  the  tenant 
for  the  use  of  his  landlord,  and  which  he  therefoi*e  in 
conscience  is  bound  to  allow.     But  this  argument  is  far 
beyond  the  present  question,  for  if  the  meaning;  of  the 
statute  be  clear,  it  is  quite  immaterial  whether  the  land- 
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lord  can  retain  this  money  against  conscience  or  not,  18 1  p. 

for  the  payments  made  for  the  land-tax  must  be  de- 
ducted according  to  the  statute.  But  is  the  landlord 
bound  to  allow  the  deduction  made  in  this  case?  The  Hancock. 
pleas  do  not  allege  a  notice  of  payment,  but  I  do  not 
rely  on  this,  neither  do  they  aver  that  the  payments 
of  the  land-tax  were  made  before  the  distress.  The 
landlord,  therefore,  had  a  right  to  presume  that  the 
tenant  would  pay  his  rent  as  he  had  before  usually  done, 
and  therefore  distrained  on  him  for  rent  in  arrear,  and 
then  discovers,  for  the  first  time,  that  the  tenant  has 
a  claim  on  him  for  taxes  more  than  equal  to  the  rent 
distrained  for.  But  whether  he  had  notice  or  not  is 
immaterial,  for  the  principal  question  is  whether  it  is 
against  conscience  for  the  landlord  not  to  allow  these 
payments  which  the  tenant  has  made?  The  parties  may 
have  gone  on  for  six  years  or  more,  under  an  under-  • 
standing  or  agreement  that  these  taxes  should  not  be 

• 

paid  by  the  landlord,  or  he  may  have  allowed  his  te- 
nant a  more  beneficial  holding,  in  consideration  of  his 
paying  them  without  making  any  deductions  from  the 
rent.     The  facts  of  the  case,  coupled  with  the  tenant's 
having  so  long  paid  rent  without  calling  on  his  landlord 
for  such  deductions,  are  strong  grounds  to  raise  such  a 
presumption.     The  case  of  Sapsford  v.  Fletcher  {a)  does 
not  resemble  the  present,  nor  does  the  doctrine  there* 
laid  down  by  Lord  Kenyon  appear  to  me  to  be  at  all 
applicable  to  this  question.     There  a  single  payment  for 
ground-rent  was  sought  to  be  deducted ;  here  the  tenant 
claims  to  deduct  for  six  years  and  a  half.     But  this  case ' 
must  be  governed  by  principles  laid  down  and  acted  on  • 
in    others  which  have  preceded   it.      In   Brisbane  v. 


{a)  4T.  R.  511. 
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Dacres  [a\  the  plaintiff  sought  to  recover  from  an  exe- 
cutrix money  paid  to  her  testator,  (a  commander  in  the 
navy)  under  an  illegal  usage ;  and  though  Mr.  Justice 
CJiambre  there  differed  from  the  rest  of  the  court,  yet  it 
was  held  that  where  a  party  pays  money  to  another 
voluntarily,  and  with  full  knowledge  of  the  facts,  the  party 
so  paying  could  not  recover  it  back,  there  being  m^ 
thing  against  conscience  in  the  other  party's  retaining  it, 
for  public  convenience  requires  that  it  should  rest  in 
quiet.  The  judgment  of  the  late  Lord  Chief  Jusdoe 
Gibbsy  in  that  case,  is  particularly  applicable  to  the 
present,  as  to  whether  the  landlord  is  in  conscience 
bound  to  allow  these  deductions  claimed  by  the  t^oant, 
for  his  lordship  there  said  (6),  ^^  We  must  take  tbb  pay- 
roent  to  have  been  made  under  a  demand  of  right,  and  I 
think  that  where  a  man  demands  money  oi  another  at  a 
matter  of  right,  and  that  other,  with  a  full  knowledge  ci 
the  facts  upon  which  the  demand  is  founded,  has  paid  a 
sum,  he  never  can  recover  back  the  8i|m,  he  has  so  volun- 
tarily paid.*'  So,  here,  the  tenant  paid  the  rent  to  his  land- 
lord, without  making  the  deduction  for  taxes,  and  with 
a  full  knowledge  of  the  facts ;  this,  therefore,  might  be 
considered  as  a  voluntary  payment;  it  was,  in  fact,  a 
gift  to  the  landlord.  His  Lordship,  however,  in  Brisbane 
V.  Dacresj  continued  and  said  (c),  "  If  we  were  to  hold 
otherwise,  I  tliink  many  inconveniences  might  arise;  there 
are  many  doubtful  questions  of  law:  when  they  arise^  the 
defendant  has  an  option,  either  to  litigate  the  question^ 
or  to  submit  to  the  demand,  and  pay  the  money;  I 
think  that  by  submitting  to  the  demand,  he  that  pays 
the  money,  gives  it  to  the  person  to  whom  he  pays  it, 
and  makes  it  his,  and  closes  the  transaction  between 


{a)  5  Taunt.  143. (b)  Id.  163. (c)  Id,  ilnd. 
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them."     Here  the  tenant  submitted  to  the  demand  for  I8I9. 

more  than  six  years.     His  Lordship,  in  that  case,  went        .  ^"^^ 

_,-        TTi  1  Andrew 

on  and  said,  **  He  who  receives  the  money  has  a  right  v. 

to  consider  it  as  his  without  dLq^ute:  he  spends  it  in  Hancock. 
confidence  that  it  is  his;  and  it  would  be  most  mi»- 
chievous  and  unjust,  if  he  who  has  acquiesced  in  the 
right  by  such  voluntary  payment,  sliould  be  at  liberty 
at  any  time  within  the  statute  of  limitations,  to  rip  up 
the  matter  and  recover  back  the  money.  He  who  re- 
ceived it  is  not  in  the  same  condition :  he  has  spent  it  in 
the  confidence  it  was  his,  and  perhaps  has  no  means  of 
repayment."  That  language  is  particularly  applicable 
to  the  justice  of  this  case;  and  Mr.  Justice  Heath,  in  Bris" 
tone  Y.  Dacres  (a),  acquiesced  in  the  doctrine  laid  down 
by  Lord  Kenyouj  and  appix>ved  of  by  Lord  Eldouj  viz. 
*^  that  a  payment  voluntarily  made  is  not  to  be  recovered 
back:"  and  Lord  Mansfield^  the  then  Chief  Justice, 
thought,  {b)  that  it  would  be  most  contrary  to  aquum 
ei  bonumy  if  the  defendant  were  obliged  to  repay  the 
money  back.  ^^  For,"  said  his  Lordship,  ^^  see  how  it 
is :  If  the  sum  be  large,  it  probably  alters  the  habits  of 
his  life,  he  increases  his  expenses ;  he  has  spent  it  over 
and  over  again;  perhaps  he  cannot  repay  it  at  all,  or 
not  without  great  distress:  Is  he  then,  five  years  and 
eleven  months  after,  to  be  called  on  to  repay  it?*  If 
tbis  case  therefore  turns  on  the  broad  ground,  whether 
tbe  defendant  be  in  conscience  entitled  to  retain  the 
Btoney  paid  him  by  the  plaintiff,  for  rent  for  the  last  six 
jears,  the  latter  is  not  justified  in  making  the  deductions 
be  now  seeks  to  establish.  Independently,  however,  of  the 
pi-inciple  established  in  Brisbane  v.  Dacres,  the  case  of 
Denby  v.  Moore  (c)  appears  to  me  to  be  not  only  in 
point,  but  decisive  of  the  present  question .    The  language 


(r.)  5  Taunf,  161. — (b)  Id.  l62. — (c)  1  Bam.  &  Aid.  123. 
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of  the  property-tax  is  not  materially  different  from  that 
of  the  land-tax  act :  in  the  one  it  is  enacted  that  the 
tenant  shall  deduct  the  tax,  and  in  the  other  he  is  re- 
quired to  do  so.     In  Denby  v.  Moore^  it  was  held,  that 
the  payments  made  by  the  occupier  were  voluntary,  and 
that  he  could  not  recover  back  from  the  landlord  the 
property-tax  paid  to  the  collector;  and  Lord  EUenr 
borough  there  said  (a),  **  when  the  occupier  went  with 
the  money  for  the  purpose  of  paying  to  his  landlord  the 
next  rent  which  became  due,  he  ought  then  to  have 
made  the  deduction  f  so  ought  the  tenant  to  have  done 
here ;  but  his  Lordship,  in  that  case,  grounded  his  de- 
cision on  its  being  a  voluntary  payment;  and  addeda». 
that  "  he  knew  of  no  principle  of  law  which  gave*su 
occupier  a  right  to  recover  back  money  so  paid  :*'  an^ 
Mr.  Justice  Boyley  coincided  with  his  Lordship,  an< 
said  (i),  "  The  payment  was  made  at  a  time  when  it  w 
in  the  tenant's  power  to  have  deducted  the  sum  in 
tion.     He  must  have  known  that  he  had  a  right  so 
deduct  it.     Knowing  this,  he  chooses,  nevertheless, 
make  this  payment.     Then  that  is  a  voluntary  paymeD^9 
which  he  cannot  recover  back  by  this  action/*    Th^ 
other  ground,  of  fraud  on  which  that  case  was  decided 
is  inapplicable  to  the  present;  but  the  principle  there 
established,  as  to  the  payment  being  voluntary,  is  pre* 
cisely  in  point.     If,  however,  there  had  beeateo  decision 
touching  this  case,  I  should  have  tliought,  on  the  coa- 
struction  of  the  words  of  the  land-tax  act,  as  well  as  in 
sense,  reason,  and  general  principle,  that  the  plaintiff  is 
not  entitled  to  the  deductions  he  now  seeks  to  recover. 


Mr.  Justice  Park. — I  perfectly  concur  with  my  Lord 
Chief  Justice,  although  at  first,  I  was  inclined  to  en- 


(a)  1  Barn.  &  Aid.  128.-- — {b)  Id.  ibid. 
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diiierent  opinion,  as  the  observations  made  by  I8I9. 

ti/onf  in  Sapsford  v.  Fletcher ^  had  great  weight       Andrew 
and    appeared    applicable   to    the    present;  v. 

more  mature  consideration,  and  the  principles      Havcock. 

been  referred  to  in  other  preceding  cases,  I  am 

tfied  that  the  justice  of  this  case  is  with  the  de- 
It  is  quite  clear  that  there  can  be  no  set-off  in 

of  replevin.     That  was  decided  in  the  case  of 

r.  Knight  (a),  which  decision  has  been  since  re- 

and  adopted.     Neither  can  any  reflection  be 

oee  oi  Sapsford  y.  Fletcher ^  or  ^Taylor  v.  Zatnira* 

»8e  turns  on  another  ground,  namely^  that  this 

mtary^  payment  made  by  the  plainti£^  which  he 

tied  to  recover  back.     The  first  time  this  point 

er  consideration  in  a  court  of  law,  was  in  the 

'ilbie  y.  Lumley  (6) ;  and  although  Lord  Chief 

at^field,  in  Brisbane  v.  Dacresj  said  (c)  that  that 
not  argued;  yet  that  it  was  a  most  positive 

ind  observed  that  the  counsel  for  the  plaintiff  (cQ 

ise  was  a  most  experienced  advocate,  and  not 

to  abandon  tenable  points ;   and  Lord  £Uen^ 

isked  him  whether  he   could  state  any  case,. 

a  party  had  pdd  money  voluntarily,  with  a 

ledge  of  the  facts  of  the  case,  it  could  be  re- 
pack  again?— Although  this  Court  were  not 

s  in  delivering  their  judgment  in  Brisbane  v. 

et  the  decision  in  that  case  is  perfectly  good 

5  late  decision  of  the  Court  of  Kin^s  Bench^ 

V.  Moore y  is  particularly  applicable  to  the  pre- 

ion;  for  although  the  property-tax  may  differ 

from  the  land-tax  act,  yet  the  effect  of  both 


WW,  356.  S.  C.  Ball  Ni,  Pri.  181. {h)  2  E««f, 
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these  statutes  is  the  same,  and  they  must  receive  m  similar 
construction.     The  intention  of  the  le^slature  as  to  the 
times  when  the  deductions  were  to  be  made  is  the  same 
in  both.    Although  in  Denby  v.  Moore  the  Court  alluded 
to  the  circumstance  of  fraud,  yet  they  concur  with  Lord 
Ellen^orough  in  considering  it  to  be  a  Toluntary  pay- 
ment.   The  plaintiff  here  paid  the  defendant  his  rent  fiir 
more  than  six  years,  without  requiring  any  deductioo; 
it  is  therefore  fairly  to  be  presumed  that  there  was  an 
understanding  or  agreement  between  the  parties  diat  tbc 
tenant  should  pay  the  rates  and  taxes,  in  consideratioo 
of  having  the  premises  at  a  lower  rent.     Although  tUi 
is  merely  a  presumption,  still,  for  the  other  reascmi  I 
have  before  given,  I  think  the  demurrer  to  be  weD* 
founded. 

Mr.  Justice  Burrough. — I  am  of  the  same  ofmiioo. 
From  the  construction  of  the  land-tax  act,  the  dedoctioDi 
must  be  made  out  of  the  current  year's  rent     But,  ^ld^ 
pendently  of  this,  both  these  pleas  are  bad;  for  they  sre^ 
in  fact,  in  the  nature  of  a  set-off.     The  plaintiff  mjh 
that  the  amount  of  the  whole  of  the  rates  and  taxBi 
exceeds  the  rent  demanded.     That  is  in  truth  and  sub- 
stance a  set-off.     I  perfectly  concur  with  my  Lord  Chi^ 
Justice,  and  my  brother  Park,  in  the  conclusions  ikcy 
have  drawn,  and  should  have  merely  assented  to 
opinions^  had  I  not  vrished  to  protest  against  such  pi 
as  the  present  being  introduced  in  an  aoti<m  <^  repleviJt^ 


Mr.  Justice  Richardson. — The  plaintifi^  by  his  jde^ 
in  bar,  seeks  to  get  rid  of  the  whole  of  the  rent  duefrof>> 
him  to  the  defendant ;  and  I  am  of  opinion  that  tb^ 
deductions  he  claims  by  them  will  not  avail  him  in  ditf 
action,  as  payments  in  discharge  of  such  rent,  after  he 
has  suffered  so  long  a  period  to  elapse.     The  land-tax  it 
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Med  on  the  landlord,  and  as  the  tenant  is  required  to 
it,  and  deduct  it  out  of  his  rent,  such  deduction  must 
nade  out  of  the  rent  then  due  or  accruing,  and 
t  be  considered  as  a  payment  of  so  much  rent.  The 
itiflF  having  paid  j€2:  5f. :  6d.  for  land-tax,  in  1812, 
indebted  to  his  landlord  thus  much  less  for  rent, 
oiight  to  have  made  the  deduction  from  the  rent 
payable:  he  ought  to  have  made  his  stand  then, 
wkh  his  eyes  open  he  paid  the  whole  rent;  and, 
ifivB^  paid  e£S  !  6s. :  6d.  more  than  he  ought,  and  has 
inoed  doing  so  till  the  present  distress  was  made, 
the  payments  therefore  have  been  voluntary  on  his 
»  be  bdng  fully  aware  that  he  might  have  made  his 
lodons  from  time  to  time,  as  the  rent  became  pay*- 
This  case  therefore  falls  within  the  principles 
down  in  Btlbie  v.  Lumleyj  namely  that  a  voluntary 
[|ent  cannot  be  recovered  back.  That  principle  is 
gnized  and  adopted  in  the  late  case  of  Denby  v. 
re.  The  attempt  now  made  to  deduct  the  payments 
I  the  rent  is,  in  &ct  and  substance^  an  attempt  to 
ver  it  back.  The  plaintiff  has  paid  his  rent  in  foil, 
1 1816  until  the  time  of  the  distress,  and  never  ap- 
1  for  the  payments  he  has  made  for  the  land-tax,  to 
leducted.  These,  therefore,  are  to  be  considered  as 
menli  over  and  above  his  rent,  voluntarily  made  by 
.  On  this  ground,  alone,  the  present  case  may  be 
ded,  without  infringing  on  those  of  Sapsford  v. 
cher^  or  Taylor  v.  Zamira^  as  in  both  those  the  pay- 
is  sought  to  be  recovered  were  from  th^  p^nt  of  the 
ent  year.  It  is  impossible  to  surmise^  whether  aay, 
rhat  agreement  subsisted  between  the  plaintiff  and 
ndant,  as  landlord  and  tenant:  but  it  is  sufficient  to 
that  the  tenant,  having  overpaid  his  rent  by  his  own 
iBtary  act,  cannot  now  deduct.  No  material  dis- 
tion  can  be  drawn  bttween  the  property-tax  and 
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T  act  day, 
ISInv  II. 


^\g,         Innd-tax  acts.    Although  the  latter  does  not  require  th< 
deduction  to  be  made  from  the  fast  payment  in  ienn%,  y 
it  does  in  substance,  for  the  tenant  was  fully  entitled 
deduct  out  of  the  rent  payable  for  the  current  year, 
ought  to  have  done  so,  or  assigned  some  reascm  fiir  ncr^ 
doing  it.     Some  particular  circumstances  might 
the  necessity  of  claiming  the  deduction  from  the  first  pay 
ment ;  but  liere  the  plnintifT  has  laid  dormant  for  ux 
ceFsive  years,  and,  therefore,  he  has  no  excuse.  A  mistake 
might  be  a  sufficient  excuse  for  a  tenant's  not  olniming  d^^ 
deduction.     I  will  not  say,  however,  that  the  plaintiff 
not  entitled  to  some  deduction ;  but  he  can  not  claim  it 
his  pleas  on  this  record,  for  they  do  not  cover  the  wb^K. 
of  the  sum  claimed  for  tlie  rent  due  to  the  pkiflt&flET 
On  these  grounds,  I  am  of  opinion  that  both  these 
are  bad,  and  that  the  defendant  is  entitled  to  judgmeat. 

Judgment  for  the  defendant  accordingly. 
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Wilson  r.  Weller,  and  another. 
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Replevin  can-    This  was  an  action  of  replevin  for  taking  the  plaintiTi 

not  be  mam-      «oods.     The  defendants  made  coimizance  as  thebaififi 
tamed  for  goods  °  i  .       .  «. 

distrained  hy      of  Henry  Hopkins^  Esq.,  who  at  the  time^  when,  ac 

virtue  of  a  war-  ^ng  one  of  the  justices  of  the  peace  for  the  county  of 
uisiratf  who    "  Sussex,  and  they  well  acknowledged  the  taking  of  the 

lias  coiDpctent    goods,  because  they  said,  that  at  the  time  when,  &&  one 

jurisdiction 

under  the  statute  of  labourerh,  (20  Geo.  2.  c,  \g  s.  1,)  to  iffsue  a  warrant  of 
di<tiebs  und  sale  on  refusal  of  the  pnrty  to  |my,  nor  can  the  question  of  a 
n)n;::stratc*i  jurifdiction  be  tried  in  ^urh  an  action  ;  and  therefore  it  cRmot 
be  pii'aded  in  bir  lo  a  ro;;nizunce  made  under  such  warrant,  that  the  labourer 
dill  i-ot  duly  make  oath  before  the  ningistrate,  (hat  the  sum  claimed  wa«  due 
to  l^iin  for  wages,  nor  that  such  sum  was  nor  due. 
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n  Crossweller  was  a  labourer^  and  at  the  time  of  his  ISIQ. 

ing  his  complaint  thereinafter-mentioned,  there  was       Wi  lsun 

clu^s-    to  him,  as  such  labourer,  from  the  plaintiff  a  sum  of  v, 

ixmovrmcy  under  of  5,  to  wit,  £3  :  45.,  for  wages,  for  work       ^'^^  *•**' 

9i:md     labour  done  by  Crossweller^  for  and  in  the  service  of 

the      plaintiff     That,  therefore,  Crossweller,  before  the 

said      time,  when,  &c«  made  his  complaint  to  the  said 

Hiermwy  Hopkins,  Esq.,  he  being  such  justice  as  aforesaid, 

and    duly  made  oath  before  him  that  the  plaintiff  had 

refosied  to  pay  to  him,  Crossweller,  the  said  sum  of  o£'3 :  4s« 

80   due  to  him  from  the  plaintiff,  for  wages  as  aforesaid. 

Xfaia.^  therefore,  the  said  justice  duly  summoned  the 

pUuTitiff  to  appear  before  him  on  the  29th  of  Seplember, 

1^17^  at  Brighthelmstone,  in  the  county  of  Sussex,  to  aii' 

v^er  the  said  complaint.     The  defendants  then  averred, 

^l^^t.  the  plaintiff  appeared  there  on  that  day,  and  there- 

*^Pon  CrossnoeUer,  in  the  presence  and  hearing  of  the 

w$i      plaintiff,  did  duly  make  oath  and  swear  before  the  said 

:      ju^ice,  that  the  said  sum  of  <£'3  :.4^.  was  justly  due  to 

r     nin^  Crossweller,  and  that  the  plaintiff  had  refused  to 

r      P^y  the  same;  and  that,  thereupon,  the  plaintiff  did  not 

*       SUQ^  imy  jn^i  cause  to  the  said  justice  why  he  should 

,       not  pay  the  same :    Wherefore   the  said  Henry  Hop^ 

kins,  Esq.,  so  being  such  justice  as  aforesaid,   on  the 

ikiir         someday  and  year  aforesaid,  duly  made  his  order  in 

p»:         writing,  under  hb  hand  and  seal,  and  did  thereby  ad- 

^ '  P^g^  order,  and  determine,  that  the  plaintiff  should 

^  -         pay  to  Crossweller  the  said  sum  of  £*d  :  45.,  which  ap- 

peared  to  him,  the  said  justice,  to  be  just  and  reasonable 

^  to  be  paid  by  the  plaintiff  to  Crossweller,  as  and  for  his 

i*  wages  and  expenses  as  aforesaid;  thereby  meaning  the 

said  sum  of  JBS  :  45.  so  due  as  aforesaid,  of  which  order 

!^  the  plaintiff  had  due  notice,  and  due  demand  of  the  said 

j-  sum  of  £S  :  4*.  was  made  of  the  plaintiff,  by  Crossweller; 

1  yet  that  the  plaintiff  did  not  before  the.siiid  time,  when, 


296 


CASES  IK  EASTSR  TKBH, 


1819. 
Wilson 

V. 

Wbllbr. 


&c.  pay  the  same  to  CrasswdUrj  but  neglected  so  to  do: 
Whereupon  the  said  justice^  on  the  SOtfa  of  NovtmbtTf 
in  the  year  aforesaid,  duly  made,  and  issued  his  wanan^ 
in  writing,  under  his  hand  and  seal,  directed  to  tiw 
constable  of  the  hundred  of  fVhalesbanej  and  his  head« 
borough,  whereby,  after  reciting  that  Crasfwetter  hsd 
complained  to  the  said  justice'  that  the  plaintiff  had 
refused  to  pay  the  wages  due  to  him,  Crosnoeller,  and  Ast 
the  plaintiff  had  been  summoned  before  such  jostke  to 
shew  cause  why  the  wages  should  not  be  paid,  bat  had 
shewn  none,  whereupon  the  said  justice  had  adjudged 
that  the  plaintiff  should  pay  the  same  to  CroameOerj 
and  that  it  duly  appeared  to  the  said  justice  that  tbe 
plaintiff  had  due  notice  of  his  order,  and  that  due  de- 
mand of  the  said  sum  of  £s  :  45.  was  made  cf  dn 
plaintiff,  by  Crossnoellerj  but  that  the  plaintiff  refused  to 
pay  the  same,  the  said  justice  did  command  the  laid 
constable  and  headborough  to  distrain  the  goods  and 
chattels  of  the  plaintiff,  and  if  within  the  space  of  tbee 
days  next  after  such  distress  by  them  made^  the  nid 
sum  o(  £S  :  4.^,  together  with  the  reasonable  chai^of 
taking  and  keeping  the  said  distress,  should  not  be  paid, 
that  then  the  said  constable  and  headborough  dionld 
sell  the  said  goods  and  chatties,  so  by  them  distrained) 
and  out  of  the  money  arising  from  the  sale  thereof  dioaU 
pay  the  said  sum  of  ^5  :  45.  to  CrossnoeUerj  returning  die 
overplus,  upon  demand,  to  the  plaintiff;  which  wairal'^ 
the  said  justice  caused  to  be  delivered  to  the  defendants 
they  being  the  constable  and  headborough  of  the 
hundred  of  PV/ialesbonej  in  due  form  of  law  to  be 
cuted:    By  virtue  of  which  warrant  the  defendants  di^^ 
trained  the  plaintiff's  goods,  and  jusdy,  &c.  as  for  and  i^ 
the  name  of  a  distress,  for  the  said  sum  of  £s :  45^  so  b0 
arrear  from  him  to  Ovsswellerj  as  aforesaid :  and  dw, 
^c.y  wherefore,  &c.     To  this  cognizance  the  jdaindff 
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pleaded  in  bar:  FirUj  that  the  defendants  pught  not,  jblg. 

as  bailiffi  of  the  said  justice,  and  as  such  constable  aiid       w^"^^ 
headborough  as  aforesaid,  to  acknowledge  the  taking,  9. 

&C.  Because,  protesting  that  Crosswellerj  at  the  time  of  Weller. 
making  hb  complaint,  was  not  a  labourer,  as  the  de- 
fisndants  in  their  cognizance  alleged :  For  plea,  never- 
theless,  the  plaintiff  said,  that  at  the  time  of  Crossweller^s 
making  his  complaint  there  was  not  due  to  him,  as  such 
labourer,  from  the  plaintiff,  the  said  sum  of  .£^3  :  45.,  for 
wages,  for  work  and  labour  done  by  CrossweUevy  for  and 
in  the  service  of  the  plaintiff.  Lastly^  a  similar  pro- 
testation that  Cros^weller  was  not  a  labourer,  and  th^t 
there  was  not  due  to  him,  as  such,  the  said  sum  of 
^S :  4«.  from  the  plaintiff  for  wages.  Fof  plea,  ncvertbe- 
leaa,  the  plaintiff'  said,  that  CrossweUer  did  not,  on  the 
said  29th  day  of  September y  1817,  duly  make  oath  and 
swear  before  the  said  justice  that  the  said  sum  of  £S :  4i. 
was  justly  due  to  Crossweller  for  wages  for  work  and 
lld>our  done  by  him,  for  and  in  the  service  of  the 
{daintiff.  Both  these  pleas  concluded  to  the  county, 
to  which  the  defendants  demurred,  and  the  plaintiff 
joined  in  demurrer.  The  case  came  on  ior  argument 
this  day,  when, 

Mr.    Serjt.    Taddy^    in    support   of  the   demurrer, 
contended   that  the  defendants  were  entitled  to  judg- 
ment on  two  grounds.     Firsts  that  the  magistrate  had     * 
competent  jurisdiction  on    this  subject,   and   that  his 
jiMiigtaent  was  conclusive  and  final.     Secondly,  if  he  had 
^lot  such  jurisdiction,  still  that  this  was  not  the  subject 
^  an  action  of  replevin.     The  jurisdiction  to  a  magi- 
^tr^te  to  determine  differences  between  masters  and  ser- 
vants, is  given  by  the  20th  Geo.  2.  c.  19.     It  is  quite 
^^*ar  that  this  action  is  not  maintainable,  if  the  goods 
^^Te  distrained  by  virtue  of  the  judgment  of  a  court  of 
competent  jurisdiction.     If,  therefore,  the  magistrate  had 
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vision  for  wages,  without  any  pardcular  assessment.  No 
oath  is  required  by  the  5  Eliz.  and  1  Jac,  I;  and  where 
an  oath  is  introduced  in  a  statute,  as  essential  to  the  ju- 
risdiction, it  is  always  expressly  declared.  This  section 
gives  a  general  jurisdiction  to  a  magistrate  to  determine 
disputes  between  masters  and  labourers,  and  merely 
empowers  such  magistrate  to  examine  on  oath,  but  does 
not  make  it  an  indispensable  condition  for  him  to  do  ao; 
and  his  having  a  jurisdiction,  the  order  made  by  him  is 
conclusive.  An  examination  on  oath  is  not  essential  to 
the  jurisdiction  by  the  first  section  of  the  statute,  thoui^ 
it  may  be  on  the  subsequent  clauses.  The  magistrate, 
therefore,  having  competent  jurisdiction,  the  goods  of 
the  plaintiff  might  be  distrained  and  sold.  But  this 
action  is  not  maintainable,  whatever  the  proceedings 
might  have  been  that  took  place  before  the  magistrates,  for 
replevin  lies  only  for  a  distress  for  rent,  arrear,  amerce- 
ments, &c. :  but  here  the  distress  and  sale  was  in  the 
nature  of  an  execution.  It  has  been  held  (a),  that  the  rule 
of  common  law,  which  exempts  implements  of  husbandly 
and  other  articles  from  distress,  does  not  extend  to  cases, 
where  a  distress  is  given  in  the  nature  of  an  execution 
by  any  particular  statute,  as  for  poor's  rates.  The  nature 
and  essence  of  the  action  of  replevin  is  to  have  the  goods 
distrained  re-delivered.  But  this  is  in  the  nature  of 
an  execution  directed  to  be  levied  by  distress  and  sale; 
and,  therefore,  judgment  jtto  reiomo  habendo  cannot  be 


any  sums  so  ordered,  by  the  space  of  one  and  twenty  days 
next  after  &uch  determination,  such  justice  and  justices 
shall  and  may  i:»sue  for^  his  and  their  warrant  to  levy  the 
same  by  distress  and  sale  of  the  goods  and  chattels  of  such 
roaster  or  mibtress,  or  person  employing  such  artificer, 
haiidicrufcsman,  &:c.  or  other  labourer,  rendering  the  over- 
plus to  the  owners,  after  payment  of  the  charges  of  such 
distress  and  sale." 

(a)  AnonjfmouSf  3  Saik.  136. 
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awarded.  Goods  ake  duly  repleriable  whcare  ihtj  havt 
been,  taken  by  way  of  distress;  Lord  Coke^  therefore  {a\ 
defines  rqplenn  to  be  a  remedy  grounded  upon  a  <&• 
tress  being,  (as  he  says)  a  renleliveranoe  to  the  first 
possessor  of  the  thing  distrained,  on  seeurity  given  by 
him  to  try  the  right,  and  to  re-ddiver  the  distren,  if 
^idgment  shall  be  agunst  him.  On  both  grounds,  thef»- 
fi>re,  the  defitaklants  are  entitled  to  judgment. 


I8I9. 


W11.SOK 

a 
WBi;.i;.Ea. 


Mr.  Serjt  Onslow^  for  the  plainti£^  premised,  that  the 
defiendant's  cognizance  did  not  deprive  him  of  his  right  of 
action;  that  the  jurisdiction  now  sought  to  be  erta* 
blished  is  unknown  to  the  common  law,  and  that  a 
magistrate  is  not  empowered  by  the  20  Geo.  2.  c  lOf 
to  examine  pardes  otherwise  than  on  oath.    By  the  first 
section  of  that  statute^  a  magistrate  may  regulate  dispntas 
between  masters  and  labourers,  and  is  empowered  to  ex* 
amine  on  oath,  and  by  the  three  following  sections  he  is 
dilrected  so  to  do :  the  first  clause,  therefore,  cannot  be 
separated  from  those  which  succeed  it     In  order  to 
establish  the  pr(^>o8ition  contended  for  the  defendants, 
it  must  be  inferred,   thait  it  is  altogether  immaterial 
whether  an  oath  be  duly  administered  before  a  magistrate 
or  not     In  this  case,  two  oaths  were  necessary ;  the  one 
for  the  execution  of  the  summons,  which  should  have  been 
made  in  the  presence  of  the  person  summoned;  the  other 
for  the  hearing  of  the  complaint  before  the  magistrate. 
The  words,  ^^  duly  empowered,^'  merely  shew  that  the 
magistrate  may  and  ought  to  administer  an  oath  in  the 
presence  of  the  parties.     It  has  heea  contended,  for  the 
defendants,  that  this  action  is  not  maintainable,   and 
Mejp  V.  Monkhouse  has  beta  relied  on  in  support  of  this 
position;  but  that  case  was  in  efi*ect  overruled  in  Milward 


(«)  Co.  Ut.  143,  (b.) 
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I8I9.  V.  Coffin  (a),  where  it  was  held,  that  a  distress  for  a 

^  poor's  rate  for  land  not  in  the  occupation  of  the  plain- 

.  ^.  tiff  might  be  replevied,  notwithstanding  the  sessions  on 

Wbllxr.  appeal  had  confirmed  the  rate ;  their  determining  that  a 
man  being  assessed  for  what  he  did  not  occupy  being  an 
excess  of  jurisdiction. — [Lord  Chief  Justice  Dallas, — 
That  case  is  distinguishable :  there  the  overseers  rated 
lands  not  in  the  occupation  of  the  plaintiff;  here  the 
magistrate  had  jurisdiction  to  hear  and  determine  com- 
plaints brought  before  him.]  Fletcher  ▼•  WiUcins  (i),  is 
similar  in  principle  to  the  present,  and  it  was  there  held, 
that  the  24  Geo.  2.  c.  44.  s.  6,  did  not  extend  to  a  re- 
plevin. It  has  been  said,  that  this  being  a  warrant  for 
distress  and  sale^  that  if  the  goods  were  sold  there  coold 
be  no  judgment  for  a  return,  but  the  value  of  the  goods 
might  be  found  by  a  Jury,  and  the'  Court  might  award 
the  value  without  a  return  of  the  goods.  But  in  this  case 
the  cogvAzBnce  is  clearly  bad,  for  by  the  statute  a  magi- 
strate i$  not  empowered  to  issue  his  warrant  to  levy  by 
distress  till  twenty-one  days  have  elapsed  from  the  de- 
mand, and  there  must  be  also  a  refusal  to  pay ;  and  it 
does  not  appear  by  the  cc^izance,  either  by  reference 
or  averment,  that  twenty-one  days  had  elapsed,  as  every 
date  is  laid  under  a  videlicet, — [Mr.  Justice  lUchardson. 
The  cognizance  is  sufficient  in  that  respect:  it  mast  be  in- 
ferred, that  more  than  twenty-one  days  had  elapsed  be- 
tween the  adjudication  and  the  issuing  of  the  warrant] 
In  Fenton  v.  Boyle  (c),  it  was  held,  that  the  writ  of 
replevin  was  not  taken  away  by  the  highway  act  for  a 
distress  made  under  its  provisions,  and  the  Court  there 
refused  to  set  aside  the  proceedings.  The  magistrate 
here  had  no  jurisdiction,  by  the  20  Geo.  2.  c.  19,  to  ex- 


(a)Sir  IV.  Bl  133a {b)6EasU  283. (c)  2  New 

Rqp'  399. 
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amine  without  oath,  and  the  plaintiff  is  therefore  entiitled 
to  recover. 

Mr.  Seijt.  Taddy^  in  reply,  obsenred  that  the  oath 
mentioned  in  the  firdt  section  of  that  statute  was  not 
necessary  to  give  the  magistrate  a  jurisdiction  to  ex- 
amine the  parties.  Tliat  the  case  of  Milward  ▼.  Coffin 
was  determined  solely  on  the  ground  of  an  excess  of 
jurisdiction,  and  that  Fletcher  v.  WUkins  was  inap- 
plicable to  the  present  point,  as  here  the  magistrate  ex- 
ercised his  judgment,  having  full  jurisdiction  to  do  so. 
That  the  case  of  Rex  v.  Monkiause  had  never  been  im- 
peached, and  that  this  action  therefore  was  not  main- 
tainable. 
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Lord  Chief  Justice  Dallas. — I  entertain  no  doubt 
whatever  on  this  case.  The  question  is,  whether  the 
magistrate  had  a  jurisdiction ;  and  I  am  of  opinion  that 
he  bad  a  jurisdiction,  on  complaint  made  to  him  on  oath, 
to  inquire  whether  a  servant  had  wages  due  to  him  from 
his  master.  He  has  therefore  heard  and  determined  the 
complaint,  in  the  present  instance,  on  the  jurisdiction 
afiPorded  him  by  the  20  Geo.  2.  c  19,  by  having  duly 
summoned  the  parties  before  him.  This  case  is  wholly 
distinguishable  from  that  of  Milward  v.  Coffin^  as  there 
the  overseers  of  the  poor  rated  a  person  on  lands  which 
he  did  not  occupy,  and  it  was  consequently  held  an  excess 
of  jurisdiction ;  but  here  the  magistrate  had  a  competent 
jurisdiction  given  him  by  statute,  which  he  has  very 
properly  exercised.  I  therefore  think  that  the  defendants 
are  entitied  to  judgment. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrough,  con- 
curred. 
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Mr.  Justice  Richardsoit.— -Independently  of  the 
that  have  been  cited,  there  is  another  authority  to  shew 
that  this  action  cannot  be  maintained.     In  Brads/unft 
case  {a\  it  was  ruled  that  when  a  statute  orders  a  distress 
and  sale  of  goods,  it  is  in  the  nature  of  an  execution, 
and  that  replevin  does  not  lie;  but  that  if  the  aheriff 
had  granted  one^  yet^tfaatitiaiigtaiickaoaBiieflD^aafiBr 
an  attachment  to  be  granted  against  \im^  on  the  gnMnad 
that  the  jurisdiction  of  the  magistrate  should  not  bs 
questioned  in  a  collateral  way.    In  this  case  it  is  pn^ 
vided  by  the  6th  section  of  the  SO  Geo.  S.  c  19,  that  ao 
certiorari  shall  issue  to  remove  any  proceedings  had  in 
pursuance  of  that  act     It  might  as  well  therefinre  be 
contended  that  replevin  would  lie  for  goods  seised  hj 
warrant  of  a  magistrate,  on  a  conviction  for  the  de- 
struction of  game.     It  is  not  necessary  in  aA  cases  \o 
examine  the  parties  on  oath;  but  here  the  magistntfe 
was  fiilly  empowered  to  do  so.  I  am  therefvMre  of  ofHiiioa 
that  this  action  is  not  maintainable  for  the  purpose  cf 
examining  whether  the  magistrate  had  a  competent  jit-- 
risdiction  or  not. 


Judgment  for  the  defendants. 


(u)  Buc,  Abr.  Replevin^  C. 
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Thursdaj, 
Knight,  and  otkers  v.  Dorsey.  May  13. 

Mr.  Serjt  Copley  on  a  former  day  in  this  term  had  ob-  It  is  too  late 

tained  a  rule  nisi^  that  an  exoneretur  miirht  be  entered  "''1  *  aefencl- 

...  °  ant  to  move  to 

on  the  bail-piece  in  this  cause,  and  that  the  defendant  enter  an  extme- 

might  be  at  liberty  to  enter  a  common  appearance,  on  ^^^j'^  ?"  ''*^ 

the  ground  of  a  variance  between  the  declaration  and  the  ^y^^  iround  of  a 

affidavit  to  hold  to  bail.     The  affidavit  stated  that  the  variance  be- 

defendant  was  indebted  to  the  plaintiffs  in  the  sum  of  twecn  the  de- 

„  /.       ,  .         /.  r      ^       t  1   t       .  cwraiionand 

xl50,  for  the  price  of  a  vessel,  of  and  belonging  to  the  affidavit  to 

the  plaintiffs,  without  stating  that  it  was  hired  by  the  hold  to  bail, 
defendant    The  declaration  did  not  contain  any  count  ju^ijue^  ^  plea 
for  the  price  of  the  vessel,  but  merely  counts  on  an  al-  lias  been  de- 
lved breach  of  contract,  in  the  defendant's  not  having  "V^"**?^'  »»* 
P  ^  ,    ®  time  for  plead- 

iiircd  the  vessel  according  to  an  agreement  entered  into  ing  allowed* 
i^^tnreen  him  and  the  plaintiffs. 

3^.  Seijt.  Lens  now  shewed  cause  on  affidavits  which 
it&tj&i  that  the  defendant  was  arrested,  by  virtue  of  the 
ibo^ve  affidavit,  on  the  8th  of  Jpril  last.     That  bail  were 
usrf^ed  on  the  3d  of  May,  and  that  on  the  4th  a  de- 
lar-«ition   in  chief  was  delivered,  which  contained  no 
^Ui-^ts  for  the  hire  of  the  vessel,  but  only  counts  for  an 
a^le^r-^  breach  of  contract,  witli  the  usual  money  counts. 
T\ia.t  a  plea  was  demanded  on  the  5th,  and  that  on  the 
1^>    the  defendant  obtained  an  order  for  four  days'  time 
10  p>]ead  on  the  usual  terms,  on  which  day  the  pre- 
sent,   rule  was  obtained.      Under  these  circumstances 
ih^  learned  Seijeant  submitted  that  the  defendant  had 
v^fived  his  right  to  object  to  being  held  to  bail,  by  not 
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1819.  having  made  his  application  sooner.   He  relied  on 

man  v.  Snow  (a),  where  a  defendant,  having  pei 
bail,  and  a  plea  had  been  demanded,  was  held  to 
Do  At  BY.       all  objections  to  the  sufficiency  of  the  affidavit  on 
he  was  held  to  bail.    So  in  U  Argent  v.  Vivant  (ft) 
held  that  any  irregularity  in  the  affidavit  to  hold 
must  be  taken  advantage  of  in  the  first  instance, 
waived  by  the  defendant's  putting  in  bail.     He: 
were  not  only  put  in,  and  a  pica  demanded,  bi 
defendant  had  obtained  an  order  for  time  to  plead 
the  present  rule  was  applied  for. 

Mr.  Serjt.  Copley^  in  support  of  the  rule,  submittc 
tlie  defendant  had  applied  as  early  as  he  possibly  < 
the  case  of  Chapman  v.  SnottOj  was  distinguishable 
the  present,  as  there,  there  was  no  variance  betwe 
declaration  and  the  affidavit  to  hold  to  bail,  and 
had  been  a  delay  by  the  defendant  of  twelve  days  1 
the  application  was  made.     But, 

Per  Curiam. — This  application  is  clearly  too  late, 
defendant  ought  to  have  applied  at  the  earliest 
ment 

Rule  discharg 


(rt)  I  Bos.&  Put.  132. {h)  1  East,  330. 
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Thuntduy, 

Richardson  v.  Hall.  Mav  13. 

m 

was  an  action  of  assumpsit  for  the  use  and  occu-  An  action  of 
pat;loi^  of  a  house  at  Margate.     The  declaration  stated,  (usumpfit  for 
tha^     on  the  1st  oi  Aprils  1818,  the  defendant  was  in-  cupation  of  a^* 
del>^^^cl  to  the  plaintiff  in  the  sum  of  £50  for  the  use  house  is  not 

and   oocupation  of  a  house  situate,  &c.  and  held  and  oc-  ™*»ptainable 

._,,___  ,,.  ,  against  the  hus- 

cupi^eu  by  the  defendant,  and  at  his  request,  and  a  pro-  band  alone,  if 

mise   l>y  him  alone  to  pay.     Tliere  were  also  counts  for  ^**  '^^'^^  ^^^^ 
goods  aold  and  delivered  to  the  defendant,  and  the  usual  tenancy  before 
moiiiey  counts.     At  the  trial  of  the  cause  before  Mr.  Jus-  inarriaf^e,  the 
tice  JB^yleyy  at  the  last  assizes  at  Maidstone,  the  plaintiff  J^^^^  J^jjl^  PV- 
claiixied  c£l5,  for  three  quarters  of  a  year's  rent  from  yearly,  where 
Ladtf^day  to  Christmas,  1 8 1 7,  as  well  as  £\  5  for  fixtures,  P**^'  o**  •"^'^ 
^        both  ^rhich  sums  were  due  from  the  defendant's  wife  pre-  f^^^  jj,g  ^j^^ 
^        vioasly  to  her  marriage  with  him,  under  the  following  dum  sola^  and 

drcumstances :  The  defendant  married  on  the  8th  of  *^®  'C'V"'"^^'* 

accrued  after 

Jtme,  1817,  up  to  which  time  his  wife  rented  and  lived  the  coverture. 

^       in  the   house  in  question,  which  she  had  taken  of  the 

p       pl^tiff  at  the  yearly  rent  of  j€20,  payable  half-yearly; 

and  the  third  year  of  her  occupation  would  have  expired 

at  J^ichaelmaSf  1817.     The  defendant  kept  a  separate 

■►         house  of  his  own,  and  never  occupied  or  paid  rent  for 

that  held  of  the  plaintiff  by  his  wife;  and,  shortly  after 

the  marriage,  his  wife  left  the  plaintiff's  house,  and  re- 

Mded    with  the  defendant.     The  wife  paid  the  plaintiff 

ahalfl.y^g^s  rent  to  Lady-day,  1817,  the  day  on  which 

It  bec^nae  due,  and  at  the  same  time  gave  him  notice  to 

quit  at    the  ensuing  Michaelmas,  which  was  accepted. 

^he  plaintiff  took  the  key  on  the  10th  otjune  preced- 

•     *"Sj  a.ncl  put  up  a  bill  to  let  the  house.    It  was  submitted 

™^  t.lie  plaintiff  was  not  entitled  to  recover,  on  the 

pound   that  the  wife  ought 'to  have  been  joined  in  the 
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1 6 1 9.  action ;  but  (the  notice  to  quit  having  been  duly  proved) 

the  learned  judge  was  of  opinion  that  the  defendant  was 
liable^  in  respect  of  the  privity  of  estate,  for  the  half- 
Hall.  year's  rent  due  at  Michaelmas^  1817.  A  verdict  was 
accordingly  taken  for  the  plaintiff,  damages  JBlOy  being 
half  a  year's  rent  due  at  that  time;  but  the  point  was 
reserved  for  the  consideration  of  the  Court,  whether  the 
contract,  having  been  made  with  the  plaintiff  by  the  wife 
before  marriage,  she  ought  not  to  have  been  joined  with 
the  defendant  in  this  action. 

Mr.  Serjt.  Copley^  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi^  that  this  verdict  might  be  set  aside, 
and  a  nonsuit  entered  on  the  objection  raised  at  the 
trial,  and  relied  on  the  cases  of  Mitchinson  v.  Hemson  (a] 
and  Di-ue  v.  Thome  (6).    He  submitted  that,  as  the  rent 
In  question  was  payable  half  yearly,  that  it  was  entire) 
and  could  not  be  divisible,  and  that,  as  it  began  to  run 
from  Lady-day^  and  nearly  a  moiety  of  the  half-yearly 
payment  had  accrued  at  the  time  of  the  marriage,  that 
the  defendant  could  not  alone  be  liable.     He  cited  O 
myvUs  Digest  (c),  where  it  is  said,  that  "  if  a  woman, 
lessee  for  life,  takes  husband,  and  dies,  the  husband  shall 
be  charged  for  rent  incurred  during  the  coverture ;  for 
he  takes  the  profits  of  the  land  out  of  which  the  rent 
issues,  so  for  rent  incurred  during  the  coverture,  upon 
a  lease  for  years.'*     Here  the  marriage  took  place  in  the 
middle  of  the  half-year,  and  as  the  rent  was  payable 
half-yearly,  the  entire  portion  did  not  accrue  during  the 
coverture,     Naish  v.   Tatlock  (d)  is  expressly  in  point, 
where  it  was  held  that  assignees  of  a  bankrupt  who  enter 
in  the  middle  of  a  year,  upon  premises  occupied  by  the 

(fl)  7  T.  R.  348. (b)  Aieyn,  72. (c)  Bam  and 

Feme,  2  B. ((/)  2  H.  Be.  3\g, 
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bankrupt  as  tenant  from  year  to  year,  are  not  liable  in  1819. 

an  action  for  use  and  occupation  for  the  bankrupt's  pre-  p     ^^^ 
▼ious  occupation,  unless  it  can  be  proved  to  have  been  %>. 

permitted  at  their  special  request.  Hall. 


Mr.   Seijt.  Lens  subsequently  shewed  cause.     The 
learned  Judge  at  the  trial  thought  that  the  defendant  was 
liable  in  respect  of  the  privity  of  estate,  and  that  conse- 
quently he  ought  to  be  sued  alone ;  and  that  opinion  is 
supported  by  a  number  of  authorities.     Whatever  obli- 
gations the  wife  had  entered  into  that  were  perfect  before 
marriage,  she  would  be  liable  for ;  but  here  the  contract 
was  imperfect,  for  the  promise  to  pay  rent  must  be  con- 
nected with  the  occupation  of  the  house;  and  though 
she  took  the  house,  and  promised  to  pay  the  rent,  before 
her  marriage,  yet  no  rent  had  accrued  at  the  time  of  the 
marriage,  as  it  would  not  become  due  until  the  Michael^ 
mas  following,  when  her  husband  was  the  only  person 
reqx>nsible.     Though  the  promise  to  pay  was  made  by 
the  wife  before,  still  it  was  not  concluded  till  after  the 
marriage.     On  principle,  therefore,  this  action  is  pro- 
perly brought.     No  liability  to  pay  the  rent  in  question 
attaclied  to  the  wife  dum  sola.     There  is  an  express 
authority  as  to  this  point     In  ComyrCs  Digest  {a)  it  is 
laid  down,  that  '^  debt  lies  against  the  husband  alone, 
for  rent  incurred  during  the  coverture,  upon  a  lease  to 
the  wife  dum  sola;**  and  Thomson*  s  Entries  (J)  is  referred 
to  in  support  of  that  position.     So  it  is  said  (r),  that  an 
action  on  an  assumpsit  by  husband  and  wife,  against  both 
is  bad,  for  quoad  the  wife  the  promise  is  void  {d).  Though 
the  original  promise  to  pay  was  made  by  the  wife  dum  sola^ 
yet  there  was  no  effectual  debt  till  after  the  marriage, 
^hich  therefore  was  incurred  during  the  coverture. 

(a)    Baron  and  Fenie.Y. {b)   II7. (c)   Com.  Dig. 

l^nn  and  Feme^  Y. (d)  Palmer y  313. 
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1 8 1 9.  Mr.  Justice  Richardson. — There  is  a  difficult  in  this 

n   •  ^^^^  case  which  has  not  yet  been  alluded  to.     It  is  an  action 

Richardson  •^. 

V,  for  use  and  occupation  by  the  husband,  and  brought 

Hall.  against  him  alone,  in  which  he  is  charged  on  account  rf 
rent,  part  of  which  accrued  for  the  occupation  of  the 
premises  by  the  wife  before  marriage ;  and  the  declara- 
tion states  the  occupation  to  have  been  at  the  request  of 
the  husband  alone.  It  may  be  necessary  to  consider  the 
cases  referred  to  by  my  brother  Copleyyrhen  be  obtained 
this  rule,  and  see  how  they  bear  on  the  present  question. 
It  may  be  also  worthy  of  remark,  that  the  action  of 
assumpsit  for  use  and  occupation  is  not  co  extensive  with 
that  of  debt  for  rent.  Adjoumatur. 

Mr.  Seijt  Ijens  on  this  day  resumed. — Naish  ▼•  Tai' 
lock  (a)  is  the  leading  case  as  to  this  question,  where  it  was 
decided  that  the  lessor  of  a  house  could  not  maintain  an 
action  for  use  and  occupation  against  the  assignees  for 
the  bankrupt's  occupation  as  well  as  their  own,  without 
proving  their  special  instance  and  request  for  the  bank- 
rupt to  occupy  during  the  time  that  elapsed  before  his 
bankruptcy.     That  case  merely  shews  that  the  request 
is  material;  but  the  foundation  of  the  decision  th^e, 
rested  on  the  ground  that  assignees  are  not  liable  in  their 
own  character,  unless  they  occupy  themselves,  or  ad(^t 
the  occupation  of  the  bankrupt    Assignees  can  only  be- 
come liable  by  a  voluntary  adoption ;  but  a  husband,  by 
the  act  of  marriage,  becomes  immediately  answerable  for 
all  the  debts  and  contracts  entered  into  by  the  wife  dum 
sola  and  remaining  unsettled  at  the  time  of  the  marriage. 
The  law  throws  upon  the  husband  the  efiect  of  the  oc- 
cupation, though  he  did  not  make  the  promise  with  the 
landlord  to  occupy.     In  Mitchinsbn  v.  Hewson  (4)  and 


(a)  H.  B.  C.  319, {b)  7  T.  R.  348. 
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Drue  V.  Thome  (a),  the  debt  was  complete  before  the  nmr- 
riage,  and  the  liability  of  the  wife  would  have  continued 
in  case  she  had  survived  her  husband.  [Mr.  Justice 
Richardson. — If  rent  accrue  on  a  demise  after  marriage^ 
might  not  an  action  of  debt  be  maintained  against  hus- 
band and  wife?]  Such  action  might  be  brought  against 
the  husband  alone.  If  it  were  commenced  against  both^ 
the  wife  would  be  liable  in  case  she  survived  her  hus- 
band. If  a  debt  be  perfected  during  the  coverture,  the 
husband  alone  is  liable.  [Mr.  Justice  Burrough. — How 
can  this  be  an  occupation  by  the  husband  before  mar- 
riage? Debt  might  be  maintained  whereby  an  action 
accrued,  or  the  plaintiff  might  haye  declared  that  the 
wife  occupied  the  house  dum  sola,  that  during  the  term 
she  married,  and  that  the  husband  became  the  occupier 
after  marriage,  when  the  rent  became  due ;  but  here  the 
plaintiff  has  declared  that  the  husband  occupied  the  pre- 
mises during  the  whole  time,  which  is  contrary  to  the 
&cL']  It  is  not  necessary  that  the  husband  should  be  in 
the  actual  occupation,  for  then  even  a  joint  action  against 
husband  and  wife  could  not  be  maintained,  where  the 
wife  had  occupied  during  part  of  the  time,  and  the  hus- 
band during  the  remainder,  for  there  could  be  no  joint 
occupation  for  the  whole  time.  When  the  rent  became 
due^  the  husband  alone  was  responsible.  The  law  created 
a  privity  of  estate  between  the  husband  and  wife.  The 
rent  cannot  be  severed ;  although  part  of  it  accrued  be- 

.  fore  marriage,  still  it  was  not  perfected  till  afterwards ; 

.  and  it  could  not  be  due  in  one  right  up  to,  and  in  an- 

-  other  afler,  the  marriage.  But  occupation  is  a  secondary 
object ;  for,  if  a  house  be  burnt  down,  the  tenant  is  liable 
for  the  rent  accruing  afterwards,  in  an  action  for  use  and 

.  occupation.  Baker  v.  HoltpzqffeU  [b).     In  Mitchiruon  v. 


I8I9. 


Richardson 

V. 

Hall. 


(a)  Aleyn,  J2. (b)  4  Taunt.  45- 
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HewsaUf  the  debt  was  perfected  before  marriage;  here 
it  was  not  completed  till  afterwards. 

Mr.  Seijt  Copley^  and  Mr.  Serjt  Taddy^  in  support 
of  the  rule,  insisted  that  occupation  was  not  a  secondary 
consideraticMi;    If  a  house  be  burnt  down,  the  party 
holding  is  liable  in  respect  of  the  land  on  which  the  boose 
stood.    The  declaration  here  states  an  occupation  bj 
the  husband  alone,  and  at  his  request,  which  is  contrary 
to  the  fact,  for  there  was  no  occupation  of  the  husbsnd 
before  marriage,  neither  was  it  at  his  request,  because  no 
interest  accrued  to  him  till  the  marriage  took  place. 
The  contract  was  made  with  the  plaintiff  by  the  wife 
dum  sola.    The  case  of  Naish  v.  Tatlock.  establishes,  that 
if  a  party  be  sued  for  the  occupation  of  another,  it  mwit 
appear  that  such  occupation  was  at  the  defendant's  re- 
quest   There  is  a  great  confusion  in  the  cases  as  to 
where  the  husband  and  wife  are  to  be  joined  or  sued 
alone.     This  was  an  occupation  partly  by  the  wife  and 
partly  by  the  husband.     If  the  whole  of  the  rent  had 
accrued  during  the  coverture,  there  would  have  been  no 
doubt     In  Comyn's  Digest  (a)  a  reference  is  made  to 
Thomsons  Entries  {b) ;  but  that  does  not  bear  out  the  pro- 
position of  the  Chief  Baron,  as  that  was  an  action  of  debt 
on  a  lease  for  years,  and  the  whole  of  the  rent  accrued 
after  the  marriage.  The  action  of  debt  for  rent  arises  not 
only  from  the  contract  but  the  occupation ;  but  assumpsit 
for  use  and  occupation  lies  for  the  occupation  alone. 
The  I4t  sect  of  11  Geo.  2.  c,  19  warrants  this  position* 
It  is  therefore  necessary  to  prove  what  was  held  and  en- 
joyed, and  at  whose  request  the  occupation  was  permitted. 
Here  the  wife  alone  entered  Into  the  contract,  and  occu- 
pied for  more  than  three  months  before  the  marriage; 


(a)  Baron  and  Feme,  Y.-— (A)  1 1 
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the  allegation,  therefore,  of  the  occupation  at  the  request 
of  the  husband  cannot  be  proved  nor  established. 

Lord  Chief  Justice  Dallas. — We  are  of  opinion  tliat 
the  husband  is  not  liable  in  this  form  of  action,  and  shall 
not  n6w  inquire  whether  he  would  be  liable  in  one  of  a 
different  description.  This  is  an  action  for  use  and  oc- 
cupation, given  by  the  statute  11  Geo.  2.  c.  19,  by  which 
the  actual  occupation  or  enjoyment  is  made  the  measure 
of  the  damages,  and  the  plaintiff  can  only  recover  from 
the  person  against  whom  the  action  is  brought.  Here, 
the  premises  were  occupied  by  tlie  wife  before  marriage, 
and  the  demise  was  originally  made  to  her.  The  letting 
was  at  her  request,  and  not  at  the  instance  of  the  hus- 
band. In  Naish  v.  Tatlock  the  words  special  instance 
and  request  were  held  to  be  words  of  substance,  and  not 
of  form.  The  distinction  raised  by  my  Brother  Lens 
in  the  course  of  his  argument  is  perfectly  just,  namely j 
that  the  assignees  of  a  bankrupt  can  be  only  liable  on 
their  own  express  occupation  or  request,  and  not  on  a 
part  occupation  by  the  bankrupt;  but  it  has  been  said 
that  here  the  husband  is  liable  for  the  part  occupation  of 
his  wife  before  marriage,  because  by  the  act  of  marriage 
he  becomes  answerable  for  the  contracts  entered  into  by 
her  dum  sola.  Though  this  be  a  distinction  in  fact,  it  is 
not  in  principle,  because  here,  the  request  is  matter  of 
substance  and  not  of  form.  In  Naish  v.  Tatlock,  Lord 
Chief  Justice  Eyre,  in  delivering  the  judgment  of  the 
Court,  said  (a),  <^  A  reasonable  satisfaction  for  the  use 
and  occupation  is  the  thing  intended  to  be  given  by  the 
statute;  the  form  of  action  marked  out  (being  enlarged 
by  a  necessary  construction,  so  as  to  be  allowed  to  be 
maintained  without  an  express  promise),  is  the  proper 


I6I9. 

RlCBARDSOir 
V. 

Hall. 


(a)  2  H.Bl.  323. 
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form  in  which  such  reasonable  satis&cdon  is  to  be  reco- 
vered ;  but  the  reasonable  satisfaction,  which  in  its  own 
nature  must  apply  to  something  specific,  by  which  it  can 
be  estimated,  being  here  given  for  use  and  occupation, 
and  for  nothing  else,  it  is  a  remedy  which  in  its  own 
nature  is  not  co-extensive  with  a  contract  for  rent,  nor 
does  it  seem  to  have  been  within  the  scope  and  purview 
of  the  act  to  make  this  remedy  co-extensive  with  all  the 
remedies  for  the  recovery  of  rents,  claimed  to  be  due  by 
the  mere  force  of  the  contract  for  rent     The  statute 
meant  to  provide  an  easy  remedy  in  the  simple  case  ol 
actual  occupation,  leaving  other  more  complicated  cases 
to  their  ordinary  remedy ;"  and  his  Lordship  added, 
<<  In  the  case  then  under  consideration,   the   plaintiff 
must  be  left  to  such   other   remedy  as  she  might  be 
advised  to  pursue,  that  she  could  not  recover  in  an  ac- 
tion for  use    and    occupation   without  proof   of  the 
use  and  occupation  alleged ;  and  if  she  could  recover 
at  all  in  that  form  of  action,   against  one  man  for 
use  and  occupation  by  another  (as  to  which  the  Court 
gave  no  opinion),  it  must  be  upon  the  ground  of  that 
occupation  having  been  permitted  at  his  request,  and 
that  request  must  be  proved."   Here,  the  former  part  of 
the  occupation  was  by  the  wife  dum  sola^  and  not  by  the 
husband ;  she  alone  was  in  the  actual  possession  of  the 
premises  before  marriage,  and  no  request  was  ever  made 
by  the  husband.     The  averment  of  such  request  in  the 
declaration  has  not  been  proved :  without  such  proof  the 
plaintiff  cannot  recover;  and  I  therefore  think  that  this 
action  is  not  maintainable. 


Mr.  Justice  Park. — I  am  of  the  same  opinion.  I 
abstain  from  saying  whether  the  plaintiff  has  any  other 
mode  of  remedy,  but  confine  myself  to  his  not  being  en- 
titied  to  recover  in  this  form  of  action.  In  the  case  of 
Baker  v.  HoUpzqffelly  though  the  house  was  burnt  down. 


TV  TUK  rirrr-MiKTH  yeah  of  (;eo.  hi. 

still  the  tenant  held  and  enjoyed  the  land,  and  it  was 
therefore  decided  that  he  was  liable,  as  he  had  made  no 
offer  to  deliver  it  up  to  his  landlord;  and  I  perfeedy 
coincide  with  the  argument  adopted  for  the  defendant, 
namely^  that  there  can  be  no  apportionment  of  rent. 
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Mr.  Justice  Burrough. — The  declaration  in  this 
case  is  framed  in  the  usual  and  ordinary  way,  as  in  an 
action  for  use  and  occupation.  It  is  quite  clear  that 
there  was  no  occupation  by  the  husband  before  marriage^ 
either  in  fact  or  law.  It  is  equally  so,  that  by  the  act  of 
marriage  the  contracts  of  the  wife  are  charged  on  the 
husband,  although  he  be  a  perfect  stranger  to  them 
before  the  marriage  takes  place.  The  rent  here  was 
entire,  and  could  not  be  recovered  unless  the  whole  were 
due.  The  request  depends  on  the  subject  matter;  and 
the  words  "  special  interest  and  request j**  are  words  of  sub- 
stance, and  are  material  in  this  case.  It  was  so  held  in 
Naish  V.  TatlocJc ;  and  it  is  equally  necessary  that  it 
should  be  proved  here,  for  the  request  cannot  apply  to 
a  time  when  the  wife  and  husband  were  in  point  of  law 
strangeht,  and  when  the  latter  had  no  right  to,  or  enjoy- 
ment of  the  premises.  There  was  no  request  by  the  de- 
fendant to  occupy,  and  no  right  whatever  accrued  to  him 
till  marriage.  I  Will  not  say,  that  if  a  declaration  had  been 
framed  according  to  the  facts,  that  an  action  for  use  and 
occupation  might  not  be  maintained.  If  debt  had  been 
brought,  the  plaintifTs  declaration  might  have  stated 
the  occupation  by  the  wife  before  marriage,  and  that  a 
demand  of  money  was  made  on  the  husband  for  rent 
accruing  afler  marriage,  in  which  action  I  think  the 
plaintiff  might  have  recovered. 

Mr.  Justice  Richardson. — I  am  also  of  opinion  that 
the  present  action  cannot  be  maintained ;  but  I  abstain 


"^^. 
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«-*-v^  adopted.     The  decision  of  this  Court,  in  Naish  v.  7a/- 

RxcHARDSoN   ^^^  jg  j^  exprcss  authority  to  shew  that  the  remedy  to 

Hall.  he  obtained  by  an  action  of  use  and  occupation  is  not 
co-extensive  with  the  action  of  debt  for  rent  The  words 
of  the  statute,  giving  the  remedy  by  the  former  action, 
form  the  material  distinction;  for  the  statute  gives  a 
simple  and  collateral  remedy,  by  way  of  compensation 
from  the  person  who  is  in  the  actual  holding  of  the  pre- 
mises. Here,  the  defendant  was  only  in  the  actual  pos- 
session from  the  time  of  his  marriage  till  the  expiration 
of  the  half  year,  therefore,  there  was  no  occupation,  aa 
averred  in  the  declaration,  for  that  part  of  the  half  year 
previous  to  his  marriage.  If  no  marriage  had  taken 
place,  or  the  wife  had  sold  her  interest  on  the  day  she 
married,  an  action  similar  to  the  present  could  not  be 
maintained  against  a  vendee  for  her  occupation,  for  he 
would  have  been  a  stranger.  My  Brother  Lens  has 
contended  that  the  husband  has  a  different  relation  to  a 
stranger;  but  the  husband  here  w^as  a  stranger  to  the 
occupation  of  the  wife  before  marriage.  Although  the 
husband  is  in  general  jointly  liable  for  contracts  entered 
into  by  the  wife  dum  sola^  yet  the  occupation  by  her  in 
this  case  before  marriage  is  precisely  the  same  as  if  the 
premises  had  been  occupied  by  a  stranger.  No  injustice 
will  follow  by  saying,  that  this  action  is  not  maintainable, 
as  the  plaintiff  may  have  recourse  to  some  other  remedy. 

Rule  absolute. 
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Arnold  v,  Edwards,  a  prisoner.  Friday, 

May  U. 

Mr.  Seijt.  Lawes  opposed  the  discharge  of  the  defend-  The  Court  will 

ant  out  of  the  custody  of  the  warden  of  the  Fleet,  on  order  ioterro- 

.  gatories  for  the 

affidavits  which  stated  that  he  had  fraudulently  assigned  examination  of 

his  property,  and  that  on  his  petitioning  the  Insolvent  *  defendant  in 
Debtors*  Court  for  his  discharge,  he  was  remanded  to  ^^  ijj^  gecond- 
prison  on  that  ground.     The  learned  Serjeant  now  ap-  ariet,  which 
plied  for  leave  that  he  be  examined  on  interrogatories  '"^"^"u^i^l^If* 
under  the  33  Geo.  S.  c»  5,  s.  5  (a),  and  observed,  that  ^li^  him. 
a  similar  application  had  never  been  made  here,  and  that 
the  rule  of  Easter  36  Geo*  3,  in  the  King's  Benchy  did  not 
extend  to  this  Court. 

The  Court  on  hearing  the  affidavits  read  by  the  se- 
condary, ordered  interrogatories  to  be  filed  with  him, 
and  that  the  defendant  should  be  examined  on  them  by 
one  of  the  secondaries,  and  brought  up  to  answer  on  the 
second  day  of  next  term. 


{ai)  By  which  it  is  provided.  That  it  shall  be  lawful  for 
any  creditor  or  creditors,  at  whose  suit  any  debtor  shall  be 
in  execution  under  that  statute,  to  file  interrogatories  for  the 
examination  of  such  priijoner,  before  his  or  her  being  ad- 
mitted to  take  the  benefit  of  that  or  the  32  Geo,  2.  c.  28. 
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Friday, 
May  14. 

Bail  about  to 
justify  by  affi- 
davit were  de- 
scribed in  the 
notice  **  as  of 
the  town  and 
county  of  the 
town  o£Noi' 
tingham** — 
Held,  too  ge- 
neraly  and  that 
the  street  in 
which  they  re- 
sided should 
have  been  in- 
serted in  the 
notice;  and 
that  new  bail 
could  not  be 
substituted^  as 
the  former 
were  brought 
up  under  a 
rule  and  not  a 
notice. 


Anonymous. 

One  of  the  bail  in  this  case,  who  was  about  to  justify 
by  affidavit,  was  described  in  the  notice^  as  <<of  the 
town  and  county  of  the  town  of  Nottingham** 

Mr.  Serjt  Cross  insisted  that  the  description  was  in- 
sufficient, as  Nottingham  was  one  of  the  most  populous 
manufacturing  towns  in  tlic  north  of  England,  and  that 
the  name  of  the  street  in  which  the  bail  resided  should 
have  been  inserted  in  the  notice. 

Tlie  Court  concurred  in  thinking  the  description  too 
general,  and  gave  four  days  time  for  further  inquiry, 
and  the  Lord  Chief  Justice  observed,  that  the  objection 
was  well  founded,  as  die  party  who  gave  the  notice 
knew  the  street  in  which  the  bail  resided,  and  therefi:>re*it 
ought  to  have  been  inserted  in  the  notice.  On  a  subse- 
quent day,  another  new  bail  was  subsdtuted  for  the  one 
described,  as  of  Nottingham ;  but  the  Court  would  not 
permit  him  to  justify,  as  the  bail  were  brought  up  under 
a  rule,  and  not  a  notice,  and  that  by  the  rule  the  same 
bail  only  could  justify. 


Justification  refused. 
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Fowler  v.  The  Men  inhabiting  within  the  hundred  of        Friday, 
LoNiNGBORouGu,  in  the  county  of  Kent.  *^     ' 

This  was  an  action  on  the  statute  of  9  Geo.  1.  r.  22  (a).  The  notice  re- 
The  declaration  stated  that  some  person  or  persons,  to  ^^^  ^  J     . 
the  plaintiff  unknown,  within  one  year  last  past,  to  wit,  c.  22.  s.  8.  to 
on  the  11th  of  Oct^bery  1817,  at  the  parish  of  AUiamy  ^^^^^^^^ 
within  the  hundred  of  Loningboroughj  in  the  county  of  a  hundred,  for 
Kentj  with  force  and  arms,  unlawfully,  wilfully,  mali-  daniafl;e  lus- 
ciously and  feloniously  set  fire  to  a  certain  bam  there  burning  the 
situate,  then  in  the  tenure  and  occupation  of  the  plain-  plaintiff's  bam, 
tiff,  and  containing  divers,  to  wit,  5000  quarters  of  com,  ™"'*  bejpven 
therein  being,  and  then  and  there  being  the  property  of  bitants,  pre- 
and  belonging  to  the  plaintiff,  and  of  the  value  of  <£200,  vious  to  the 
whereby  the  said  bam  and  com  became  and  were  burnt,  niination  on 
destroyed  and  consumed,  against  the  peace  of  our  Lord  oath  before 
the  King,  to  the  great  damage  and  injury  of  the  plaintiff,  ^**®  mag'«trate. 
and  against  the  form  of  the  statute  in  that  case  made 
and  provided,  whereby  the  plaintiff  sustained  damage  to 
the  amount  of  c£200,  and  that  thereupon  the  plaintiff 
within  two  days  next  after  the  committing  of  the  said 
ofience,  and  afler  such  damage  and  injury  were  done  to 
him,  by  such  offender  or  offenders  as  aforesaid,  to  wit, 
on  the  13th  day  of  October^  in  the  year  aforesaid,  in 
the  parish  aforesaid,  in  the  county  aforesaid,  did  give 
notice  of  such  offence  so  done  and  committed  as  afore- 
said, to  divers  inhabitants  of  the  town  and  parish  of 
AUiam  aforesaid,  in  the  said  county,  being  a  town  near 


(a)  Made  perpetual  by  31  Geo.  2.  c.  42. 


Fowler 


KINOBOROUGH. 
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I8I9.  unto  the  place  where  the  said  o£fence  was  so  committed, 

and  such  damage  and  injury  were  so  sustained  as  afore- 
said, according  to  the  form  of  the  statute  in  that  case 
The  Inhabit-     made  and  provided,  and  that  heretofore,  and  within  four 
ants  of  Lo-     J       ^^^^  ^^^  ^g  committing  of  the  said  ofience,  and 

after  such  damage  and  injury  were  done  to  the  plaintiff 
by  such  offender  or  offenders  as  aforesaid,  to  wit,  on  the 
said  13th  day  of  Cktobery  in  the  year  aforesaid,  at  AlhaM 
aforesaid,  in  the  county  aforesaid,  one  Godfrey  Faacett 
Wesifieldf  then  and  there  being  the  servant  of  the  plain- 
tiff, and  having  the  care  of  the  said  bam  and  corn  theran 
being  at  the  time  the  same  were  set  fire  to  and  burnt  as 
aforesaid,  in  further  pursuance  of  the  said  statute,  did 
give  in  his  examination  upon  oath  before  T.  P.  Esq., 
then  and  there  being  one  of  his  Majesty's  Justices  as- 
signed to  keep  the  peace  of  our  said  Lord  the  King  in 
and  for  the  said  county  of  Kenty  and  also  to  hear  and 
determine  divers  felonies,  trespasses,  and  other  misde- 
meanors committed  within  the  said  county,  and  then  in- 
habiting within  the  said  hundred  where  the  said  fiurt  was 
committed,  and  was  then  and  there  examined  by  and  be- 
fore such  Justice  upon  his  corporal  oath  of  and  concern- 
ing the  premises;  and  upon  such  examination,  he  the  said 
G.  F.  Westficld^  then  and  there  at  Alham  aforesaid,  upon 
his  oath  aforesaid,  said  that  the  said  barn  was  unlawfully 
and  maliciously  set  on  fire,  by  some  evil  disposed  per- 
son or  persons,  and  that  he  did  not  know  the  person  or 
persons  who  committed  the  said  act  of  setting  fire  to  the 
said  barn,  or  any  or  either  of  them;  and  the  plaintiff 
farther  said,  that  since  the  committing  of  the  said  ofifence^ 
six  months  or  more  have  elapsed  and  expired,  and  that 
neither  the  said  offender  or  offimders  who  so  committed 
the  said  offence,  nor  any  nor  either  of  them,  have  in  the 
space  of  the  said  six  months  next  after  the  committing  of 
the  said  off«ice,  or  at  any  time  since,  been  apprehended 
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for,  or  lawfully  convicted  of  the  said  offence :  Never-  I8I9. 

theless,  the  defendants,  not  regarding  the  statute  in  that        Fowlbr 
case  made  and  provided,  have  not,  nor  have  any  or  v. 

either  of  them  (although  tliey  were  afterwards,  to  wit,  '^^^  ^"f  t^ 
on  the  1st  day  of  May^  in  the  year  of  our  Lord  1818,  mimgborouoh. 
at  the  town  and  parish  aforesaid,  in  the  county  afore- 
said, requested  by  the  plaintiff  so  to  do)  as  yet  made  full 
satisfaction  and  amends,  or  any  satisfaction  or  amends 
whatsoever  to  the  plaintiff  for  the  damage  by  him  sus- 
tained by  the  burning  of  the  said  barn  and  the  com 
therdn  contained  as  aforesaid,  but  have  hitherto  wholly 
neglected  and  refused  so  -to  do. 

The  defendants  pleaded  not  guilty. 

At  the  trial  of  the  cause,  before  Mr.  Justice  Bayletfj 
at  the  last  assizes  at  Maidstone^  the  plaintiff,  in-order  to 
prove  the  facts,  as  stated  in  the  declaration,  put  in  evi- 
dence the  written  examination  of  his  servant,  taken  on 
oath,  before  one  of  the  magistrates  inhabiting  within  the 
hundred,  and  dated  on  the  13th  October^  1817,  which 
stated,  ^^  that  upon  Saturday  the  1 1th  day  of  October  in- 
stant, some  person  or  persons  did  feloniously  and  mali- 
ciously set  fire  to  a  certain  barn  wherein  was  deposited 
a   quantity  of  corn  belonging  to  the  phiintiil^  situate 
in  the  town  and  parish  of  Jlhamj  in  the  hundred  of 
Ijoningboroughj  witliin  the  lath  o(  Shepway  in  the  county 
ofKeniy  which  barn  was  under  the  care  of  the  examinant 
And  the  examinant  further  swore,  that  such  person  or 
persons  xioas  or  were  unknown  to  him."     This  examina- 
tion was  signed  by  the  servant.     It  was  further  proved, 
that  this  examination  was  taken  at  about  three  o'clock, 
€>n  the  ISth  of  October^  and  that  the  notice  as  required 
by  the  statute  was  served  on  two  of  the  inhabitants 
between  four  and  six  o'clock  in  the  evening  of  the  same 
day,  when  the  learned  Judge  was  of  opinion  that  the 
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1819*  notice  should  have  preceded  the  escamination,  in  order 

p  ^""^^  that  the  inhabitants  might  have  attended  such  exami- 

9.  nation.      For  the  defendants  it  was  further  objected, 

The  Inhabit-   Jirst^  That  the  examination  was  insufficient,  as  it  did 

viNGBORouGH    ^^^  negative  that  the  examinant  knew  aiy  qfthepersom 

that  committed  the  offence,  but  only  that  such  person  or 
persons  were  unknown  to  him ;  and  in  support  of  this 
objection,  the  case  of  ThurteU  v.  The  hundred  of  Mut* 
ford  (a),  was  relied  on :  Secondly^  That  there  was  a 
variance  between  the  examination,  and  the  declaration, 
as  in  the  examination  it  was  stated  that  the  bam  was 
feloniously  and  maliciously  set  on  fire,  and  the  declara- 
tion in  setting  out  the  examination,  stated  the  bam  to 
have  been  unlaw/idli/  and  maliciously  set  on  fire,  omitting 
the  Vford  foloniously :    Thirdly ^  That  the  declaration,  in 
setting  out  the  examination,  states  that  the  examinant 
did  not  know  the  person  or  persons,  or  any  or  either 
qfthem^  whereas  these  latter  words  are  omitted  in  the  ex- 
amination.   Fourthly^  That  the  word  ham  is  omitted  in 
the  statute;  BXiA,  Jifthly,  that  it  is  not  stated  in  thede* 
claration  in  setting  out  the  examination,  that  the  plain- 
tiff's servant  had  the  care  of  the  bam.     The  jury,  how- 
ever, found  a  verdict  for  the  plaintiff,  damages  <f  IS5, 
with  liberty  for  the  defendants  to  move  to  set  it  asidc^ 
and  that  a  nonsuit  might  be  entered. 

Mr.  Seijt.  Vaughan  having  obtained  a  rule  nisi  for 
this  purpose,  Mr.  Serjt  Lens  now  shewed  cause,  and 
premised  that  there  was  no  validity  in  either  of  the  ob- 
jections, and  that  the  only  material  point  to  be  considered 
was,  whether  the  notice  shoidd  not  have  preceded  the 
examination,  in  order  to  comply  with  the  requisites  of 


(a;  3  East,  400. 


KINOBOROUGH. 
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9  Geo.  1.  c,  22.  ••  8  (a).  The  true  answer  is,  that  if  it  1810. 
should  have  been  thouirfat  convenient  to  make  such  a  .  ^'^^^ 
regulation^  yet  that  there  was  nothing  in  that  clause  to  ^^ 

diew  that  it  was  necessary  that  the  examination  should  'I'he  Inhabit- 
take  place  four  days  after  such  nodce.  The  exigence  ox  ^°  ^ 
die  notice  is  all  the  statute  requires.  The  examination 
may  take  place  before  any  magistrate  within  the  hun- 
dtedf  and  it  is  not  necessary  to  declare  the  name  of 
wach  magistrate  The  statute  requires  no  notice  of  the 
time  when  the  examinant  is  to  attend  for  this  purpose. 
Tlie  examination  is  merely  a  written  narrative  or  de- 
claration of  the  party.  If  it  take  place  within  six  days 
after  the  o£Fence  is  committed,  it  is  sufficient  to  comply 
with  the  statute,  and  the  notice  may  be  given  at  the 
sanie  time.  The  oath  must  be  made  before  the  expira- 
tiim  of  six  days  from  the  time  the  offence  is  committed ; 
but  if  it  can  be  done  within  two  days,  it  would  be  a 
nfficient  compliance  with  the  statute.  It  may  be  made 
before  any  magistrate  of  the  county,  and  it  is  not  ex- 
at  what  time  it  shall  be  taken.  If  the  offenders 
known,  the  notice  would  not  only  be  unnecessary  but 
nugatory.  The  8th  section  of  the  statute  relates  to  the 
lolice  bdng  restrictive,  it  may  be  given  instantly,  or  at 


<a)  By  which  it  is  provided,  *'  That  no  person  shall  be 

rsfibled  to  recover  any  damages  by  virtue  of  that  act,  unless 

iaJiin  two  days  after  such  damage  done  him  by  any  such 

9«5iKier,  &c.  he  shall  give  notice  of  such  offence  unto  some 

f  ahe  inhabitants  of  some  town  &c.  near  the  place*  &c.^  and 

^aall  within  four  days  after  such  notice  give  in  hit  examination 

T^on  oath,  or  the  examination  upon  oath  of  his  servant,  Ac. 

fhk^  had  the  care  of  his  house,  &c.  before  any  justice  of 

po^ce  of  the  County,  &c.  inhabiting  within  or  near  to  the 

p^ndred  where  the  said  fact  was  committed,  whether  he  knem 

fh^  person  or  persons  that  committed  such  fact ,  or  any  of  them  ^ 

if^'^^  if  upon  such  examination  it  be  confessed,  that  he  did  know 

itie  person,  &c.  that  then  he  so  "  confessing,"  should  be 

t^ouDd  by  recognizance  to  prosecute  such  offender,  &c,'* 
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The  Inhabit- 
ants of  Lo- 
ll iNGBOROUGH. 


any  time  witUn  the  space  of  two  days,  from  the  expiratioo 
of  either  of  which  periods  the  par^  has  four  days  to  giTe 
in  his  examination  on  oath.  No  discuisioa  takes  place 
before  the  magistrate  on  the  examination,  and  if  it  were 
written  he  must  receive  it,  and  could  not  crosft-examine 
the  par^,  for  it  is'^in  strictness  merely  a  deposition  or 
narrative;  nothing  is  to  be  done  before  the  f^affiinotinn 
be  given  in,  and  if  the  examination  must  take  pkoe 
within  four  days  after  the  notice,  it  would  impose  a 
greater  restriction  than  the  statute  intended.  The  learned 
Serjeant  was  proceeding  with  his  argument  on  the  second 
point,  when 

Mr.  Serjt  Vaughan  having  stated  that  he  should  o(Hi- 
fine  himself  solely  to  this,— was  stopped  by  the  Court 

Lord  Chief  Justice  Dallas. — The  only  question  to 
be  considered  in  this  case  is,  not  what  the  statute  of  the 
9th  Geo.  L  ought  to  have  expressed,  but  what  it  has  in 
terms  enacted,   and  if  its  construction   be   clear,  the 
Court  cannot  put  on  it  a  doubtful  interpretation.    By 
the  8  th  section  of  the  statute,  it  is  provided,  that  no 
person  shall  be  enabled  to  recover  any  damages  by 
virtue  of  the  act,  unless  within  two  days  after  such  da- 
mage, he  shall  give  notice  of  such  offence  unto  some  of 
the  inhabitants  of  some  town  near  the  place,  and  shall 
within  four  days  after  such  notice  give  in  his  examina- 
tion upon  oath  before  any  magistrate  inhabiting  within 
or  near  to  the  hundred  where  the  &ct  was  coDEunitted. 
Here  the  examination  took  place  before  the  notice^  and 
unless  we  can  construe  the  word  after  to  mean  before^ 
or  give  it  no  meaning,  the  statute  has  not  been  complied 
with. 


Mr.  Justice  Burrouoh. — How  could  the  inhabitants 
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attend  the  examination,  unless  they  had  previons  notice  18  id. 

wiien  it  was  to  take  place.     The  exattiination  was  in         tt^*^^*" 

^  Fowler 

itself  important,  because  the  examinant  mast  make  oath  i;. 

whether  he  knew  the  persons  who  committed  the  offence,     '^^^^  Inhabit- 
and  by  the  ninth  section  where  any  of  the  offenders  shall 
committed  within  six  months  after  the  offence  committed 
fl&e  hundred  is  not  liable. 

Mr.  Justice  Park,  and  Mr.  Justice  Richardson, 

concurred. 

Rule  absokite. 


NINIiBOROUGII. 


Monday, 
Jenkins  v.  Mason.  ^**y  '7« 

Mr.  Serjt  Copley^  on  a  former  day,  obtained  a  rule  n/51,  stating  that'the 

that  the  writ  of  fieri  facias*  issued  in  this  cause,  and  the  defendant  had 
execution  had  thereon,  should  be  set  aside  with  costs,     ?^^  ed  "un  ler 

and  that  the  goods  and  chattels  levied  under  the  same  an  Insolvent 

should  be  restored  to  the  defendant,  on  an  affidavit  of  l^ebtors  Act, 

the  defendant's  which  stated  that  he  had  been  discharged  ^[^q^^  before 

under  the  53  Geo.  3.  c.  102.  s.  H.  his  own  attor- 


Mr.  Serjt.  Pell  now  shewed  cause,  and  took  a  preli- 
minary objection  to  the  affidavit,  as  it  appeared  to  have 
baen  sworn  before  the  attorney  of  the  defendant  in  the 
eausef  and  observed,  that  by  a  rule  of  this  Court  [a\  an 
affidavit  sworn  before  the  attorney  in  the  cause,  could  not 
be  read,  except  fbr  the  purpose  of  holding  the  defendant 
to  bail,  or  entering  an  appearance.  That  in  Read  v. 
Cooper  (6),  where  a  similar  objection  was  made,  Lord 


ney  in  the 
cause. 


(a)  Easter,  13  Geo.  2. ih)  5  Taunt.  89. 
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Chief  Justice  Oibbs  said,  that  <<  if  he  was  not  the  at- 
torney on  the  record,  it  would  not  vitiate/'  That  at  all 
events  it  was  incumbent  for  the  defendant  to  shew  that 
the  attorney,  in  this  instance,  was  not  the  attorney  on  the 
record. 


Lord  Chief  Justice  Daixas. — I  think  this  case  is 
within  the  rule  of  IS  Geo.  2.  In  Bead  v.  Cooper^  it  ap- 
peared that  the  affidavits  were  sworn  before  the  defend- 
ant's own  attorney  in  the  country.  Here  it  is  stated  that 
the  affidavit  was  sworn  before  the  attorney  in  the  cause; 
I  therefore  think  he  has  an  interest  in  the  event  of  the 
cause,  but  that  under  the  circumstances  the  rule  should 
be  Discharged  without  costs. 


Monday, 
May  17. 

A  recovery 
may  be 
amended  by 
adding  a  pa- 
rish, though 
the  recovery 
was  suilered 
nearly  a  cen- 
tury ago,  if 
there  be  ge- 
neral woras 
in  the  exem- 

Slification,  and 
eed  to  make 
the  tenant  to 
the  praecipe,  to 
warrant  the  in- 
sertion of  such 
parish. 


Anonymous. 

Mr.  Serjt.  Vaughan  moved  to  amend  a  recovery  by 
adding  the  word  Birmingham^  after  the  parish  of  Soli' 
sleigh.  '  The  recovery  was  sufiered  nearly  one  hundred 
years  since,  and  he  relied  on  the  case  of  Tenm^son^  de^ 
mandant;  Gotdton^  tenant;  Bausby^  vouchee  (a);  to 
shew  that  the  application  might  be  made  at  this  dis* 
tance  of  time.  He  grounded  his  motion  on  a  statement 
that  the  property  intended  to  pass  by  this  recovery  was 
purchased  by  Sir  C.  H0U9  nearly  a  "century  ago^  and 
that  the  present  occupiers  had  been  for^  years  in  pes* 
session.  That  in  the  exemplification  of  the  recovery 
the  premises   were  described  as  lying  in   Aston-juxta 


(a)  3  TauAt.  406. 
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Birmingham;  and  that  in  the  deed  to  make  a  tenant  I8I9. 

to  the  praecipe,  as  well  as  in  an  indenture  of  setdement     .     ^"^ 
made  forty  years  since,  the  word  Birmingham  was  in- 
troduced, and  that  there  were  other  general  words  in 
both  these  instruments  to  warrant  the  insertion  of  Bir- 
minghamj   as  the  true  description  of  the  premises  in 

question. 

Fiat. 


BUTUBR  V.  BbOWN.  ]^gy  24 . 

Mr.  Seijt.  Lensy  on  a  former  day  in  this  term,  had  A  defendant 
obtahied  a  rule  nisi,  that  the  prothonotary  should  dis-  ^^"^^^^^^ 
allow  the  costs  of  the  plaintiff,  and  tax  them  for  the  under  the  43 
defendant,  according  to  the  statute  43  Geo.  3.  c.  46.  ^^^8«c.  46. 
8.  S  (a).     The  rule  was  granted  on  an  affidavit  which  a  smaller  nim 
stated  that  the  plaintiff  had  arrested  the  defendant  for  the  into  Court  than 
mm  of  ^15  :  IS*,  being  half  a  year's  rent  for  the  ^  t^'J^'j}''^ 
and  occupation  of  a  house.     That  the  defendant  had  retted,  and  the 
repaired  the  house,  and  the  plaintiff  had  agreed  to  allow  pontiff  takes 
him  the  dbbursements  which  reduced  the  debt  due  for  ceeds  no  fur- 
rent  to  «£2  :  1 75. :  Gd.,  which  the  defendant  paid  into  ther  in  the 
Court,  and  which  sum  the  plaintiff  took  out  and  pro-  ^  ^^'^* 
ceeded  no  further  in  the  action.     The  prothonotary,  in 
taxing  the  plaintiff's  costs,  had  allowed  him  the  coats  of 
the  arrest :  the  learned  Serjeant  therefore  contended  on 
the  authority  otLaidlaw  v.  Cockbum  (6),  that  these  costs 
should  be  disallowed* 


(a)  See  this  iectioD,  anUy  Vol.  i.  gs. (b)  2  ^.  A.  ?<?• 
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Mr.  Seijt  Faughan  now  shewed  causey  And  relied  od 
the  case  of  Rouveroy  v.  Alefson  {a\  as  overmling  the 
decision  of  two  of  the  late  judges  of  this  Courts  in  that  of 
Laidlaw  v.  Cockbum. 


Lord  Chief  Justice  Dallas. — It  has  been  decided  in 
several  cases,  subsequent  to  that  oi Laidlaw  v.  CockburHf 
that  the  statute  43  Geo.  S.  c.  46.  does  not  apply  to  a  case 
of  this  description. 

Mr.  Justice  Park. — The  decision  of  the  Court  of 
King's  Bencky  in  the  cause  of  Rouveray  v.  Alefson^  has 
been  since  twice  recognized  in  this  Court:  First  in  Ehn  y. 
Molineuxj  in  Trinity  term,  Q6  Qeo.  3,  which  is  not  re- 
ported, and,  secondly,  on  an  application  by  my  brother 
Best  J  in  the  latter  part  of  the  case  of  Talbot  v.  Hodson  {h\ 
which  is  similar  in  terms  to  the  present  application.    The 
term  in  the  statute,  <^  if  the  plaintiff  raerov^  less  than  the 
sum  sworn  to,"  must  mean  a  recovery  by  the  verdict  of  the 
jury,  and  not  where  a  plaintiff  takes  money  out  of  Court, 
which  has  been  paid  in  by  the  defendant.     This  was  de- 
cided in  Rouveroy  v.  Alefson.     In  that  case  it  appeared 
that  the  Court  oiKin^s  Bench  had  refused  an  application 
similar  to  tlie  present     The  cases  of  Clarke  v.  Fisher  {c\ 
and  Linthwaite  v.  Billings  are  also  in  point  (d)y  in  the 
former  of  which  Lord  Ellenborough  was  of  opinion  that 
the  word  recover^  in  the  statute,  must  mean  a  recovery 
by  law,  particularly  as  the  statute  mentioned  taking  out 
execution  also ;  and  Mr.  Justice  Ldvuorence  remarked,  that 
the  rule  for  payment  of  money  into  Court  was  obtained 
by  the  defendant  on  payment  of  costs,  and  that  he  could 


{a)  13  E.  n.  go, {b)  2  Marsh,  530.  S.  C.  7  Taunt,  254- 

(c)  lluUock  on  CostSf  last  edit.  135.  S.  C.  I  Smiik^s  Rep. 

428. (c/)  2  lOid.  C67.  ^ 
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not  afterwardg  retreat,  and  say  that  he  woukl  not  pay 
costs,  for  the  former  rule  he  had  obtained  was  decisive 
against  him. 


Per  Curiam, 


Rule  discharged. 


I819. 


Butler 

V. 
BllOWN. 


Hanmaford,  and  Wife,  plaintiffs;  Pearls,  dcibrciant 

M Ri  Seijt.  Lens  mored  that  the  concord  of  this  fine  might 
be  annended.  The  form  of  the  warranty  was,  <<  And 
moreover,  the  sdd  John  and  Elizabeth  his  wife,  have 
granted  for  them  and  the  heir srf  the  said  Jokn^  that  they 
will  warrant  to  the  said  Samuel^  and  his  heirs,  the  tene* 
ments  aforesaid,  with  the  appurtenances,  against  them, 
the  said  J(An  and  Elizabeth,  and  the  heirs  qfthe  said 
th  for  ever/'  He  submitted  that  the  husband  and 
should  warrant  for  themselves,  and  the  heirs  of  the 
wife  against  themselves  and  the  heirs  of  the  wife,  and  cited 
Rolls  Abridgment  (a),  where  it  is  laid  down  that  if  hus- 
band and  wife  levy  a  fine  of  land  they  are  seized  of,  in 
right  of  the  wife,  they  shall  not  receive  a  warranty  for 
themselves  and  the  heirs  of  the  husband,  but  shall  be 
wammted  by  them  and  the  heirs  of  the  wife. 

Fiat 


Friday, 
May  21. 

A  warranty 
of  a  fine  may 

be  amende4. 
by  altering  it 
from  a  war- 
ranty by  tlie 
husband  and 
wife,  and  heirs 
of  the  husband^ 
against  them- 
selves and  the 
heirs  of  the 
wife,  to  a  war- 
ranty by  the 
husband  and  . 
wife,  and  the 
heirs  of  the 
vn/e,  against 
themselves; 
and  the  heirs 
of  the  wife. 


(a)  Fine,  O.  pL  3. 
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j^"  ^^j*^  Welch  p,  Uppiix,  Cl^k. 

The  right  of  a  This  was  an  action  on  the  case  for  not  taking  away  five 

SSieTof  cal^e  ^^^  ^"^  ^^^  lamb,  set  out  by  the  plaintiff  for  the  de- 

and  iambs  ac-  fendunt  as  tithes.     At  the  trial  of  the  cause  before  Mr. 

crues  when  Justice  Besi^  at  the  last  Assizes  at  Tauniany  it  was  ad- 

tncy  are  .      ,    ,        i        i  •     ./*.           i                -        i»      *. 

dropped;  but  nutted  that  the  plaintin  was  the  occupier  of  a  farm  at 

they  are  Dot  Lamyatt,  in  the  county  of  Somerset^  and  that  the  de- 

they  have^ar-  Pendant  was  rector  of  that  parish,  and  entitled  to  take  the 

ri?ed  at  a  pro*  tithes  in  kind.     That  the  plaintiff  had  compounded  with 

per  age  to  be  ^^  defendant  for  all  his  tithes,  and  that  the  compositioii 
wcaneci 

was  determined  by  notice  at  Latfy^Unff  1816.     It 


further  admitted  by  the  plainti£^  that  twenty  calves  fell 
before  and  were  weaned  after  Lcufy'^ayf  1816,  and  that 
1S4  lambs  were  yeaned  previous  to  that  day,  and  weaned 
afterwards,  and  that  he  had  set  out  the  calves  and  landi 
in  question,  which  were  dropped  subsequendy  to  the  ter- 
mination of  the  composition.  For  the  defendant,  it  was 
insisted  that  he  was  entitled  to  the  tithes  of  those  calves 
and  lambs,  which  fell  previously  to  lAidy-day^  1816,  and 
became  weanable  afterwards,  and  that  they  ought  to  have 
been  included  in  the  tithe  account  rendered  by  the  plain- 
tiff after  the  composition  ended.  The  learned  Judge  was 
of  opinion  that  the  tithes  of  calves  and  lambs  were  due 
at  the  time  they  were  dropped,  and  not  when  they  be- 
came weanable,  and  consequently  that  those  dropped 
before  Lady-day^  1816,  were  covered  by  the  compositioD. 
The  Jury  accordingly  found  a  verdict  the  plainti£^  dar 
mages  £5 ;  but  leave  was  given  the  defendant  to  move  to 
enter  a  nonsuit,  in  case  the  Court  should  be  of  opinion 
that  the  action  was  not  maintainable. 
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Mr.  Seijt  Pell^  on  a  former  day  in  this  term,  had  ac- 
cordingly obtained  a  rule  nisi  that  this  verdict  might  be 
set  aside  and  a  nonsuit  entered,  and  cited  the  cases  of 
Crt^  y.  Blake  (a),  Trott  ▼•  Budd{b\  Heaian  v.  Begal  (r), 
Bedford  v.  SambeU  (d)>  and  Reignolds  v.  Vincent  {e\  as 
being  applicable  to  this  point. 


1819L 


WsLca 
Upfijll. 


Mr.  Serjt.  Lens  now  shewed  causey  and  observed,  that 
there  was  a  distinction  to  be  drawn  between  the  time  when 
calves  and  lambs  became  titheable,  and  when  the  right  to 
take  them  accrued.  It  is  quite  clear  that  the  right  to  take 
them  is  when  they  become  weanable,  and  not  before;  ond 
it  has  been  held,  in  the  case  diCrqfiy,  Btaie^  that  a  ens* 
torn  to  tithe  lambs  on  St.  MarVs  day,  bang  the  25th  of 
Aprtlj  was  unreasonable  and  void ;  but  in  this  case  the 
question  does  not  depend  at  what  period  they  may  be  re- 
moved, but  when  the  right  of  the  rector  attaches.  There  is 
no  express  authority  as  to  this  point,  although  there  have 
been  several  decisions  as  to  when  they  are  removable. 
The  case  which  bears  the  nearest  resemblance  to  the 
present  is  that  of  Boys  v  EUis  f/J,  where  a  question 
arose  whether  the  tithing  of  lambs  was  fraudulent;  and, 
in  a  note  by  the  reporter  in  that  case,  he  said,  **  there 
vras  no  demand  of  tithe  pro  raid ;  and  he  doubted  whe- 
ther, if  diere  had,  it  could  have  been  decreed ;  for  the  tithe 
of  lambs  must  be  paid  where  they  fall,  and  is  not  a  divi- 
uble  thing,  as  wool  b."  The  taking  tithe  of  lambs, 
therefore,  does  not  depend  on  when  they  are  dropped, 
but  when  they  are  capable  of  maintaining  themselves, 
and  living  without  the  ewe.  The  tithe  of  calves  and 
lambs  may  be  assimilated  to  that  of  com,  for  in  the  (me, 

(a)  2  Gxinilim,  530.  S.  C.  2  GmiL  630. {b)  4  /flood's 

Tithe  Cases,  11. (c)  2  Gwiil.  630.  S.  C.  3  Burns  Eccle- 
siastical  Law,  7th   edit.   499. (d)  3   Gwill.    1058^ 

(e)  Bunbury,  133. (fj  2  Gti;i//..64;.  S.  C.  Bunbury,  139. 
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the  right  of  the  rector  accrues  from'the  severance,  and 
it  is  not  titheable  until  bound,  and  in  the  other  the  right 
attaches  at  the  moment  they  are  dropped,  but  they  do 
not  become  subject  to  tithe^  until  they  may  be  removed 
from  their  dams  with  safety,  or  when  the  occupier  weans 
his  own. 

Mr.  Seijt  Felly  and  Mr.  Segt.  Ck^pleg^  in  support  of 
the  rule^  observed  that,  although  this  was  a  very  materisl 
question,  no  case  had  been  decided  dther  in  concurrence 
with  or  against  the  doctrine  contended  for,  viz.  to  deter- 
mine whether  the  right  of  the  rector  to  take  tithe  of  calves 
and  lambs  accrues  when  the  animals  were  dr<^ped  orwhen 
they  became  weanable ;  that  no  inference  could  be  drawn 
on  this  point  from  the  case  of  BqtfS  v.  EUU^  &&  it  was  der 
termined  solely  on  a  question  of  fraud*  The  ease  of 
Nemman  v.  Morgan  (a)  does  not  lay  down  so  extensive 
a  principle  as  that  the  right  to  tithe  attaches  when  the 
com  is  severed  from  the  ground  ;  for  the  question  there 
was  as  to  when  grass  was  titheable,  and  whether  ^ 
farmer  was  compellable  to  scatter  it  after  it  was  cut,  in 
the  course  of  the  process  of  making  it  into  bay,  or  whe- 
ther it  could  be  claimed  from  the  swarth  in  grass-cocks, 
immediately  on  its  severance:  and  it  was  there  deter- 
mined that  it  was  necestory  to  ted  it  before  it  was  tithe- 
able :  it  seems,  tlierefore,  that  the  right  to  take  hay  does 
not  take  place  instantly  on  its  being  severed,  but  after  it 
has  undergone  a  certain  process.  So,  by  the  case  of 
Crqfi  v.  Blake  lambs  cannot  be  titheable  till  a  certain 
time;  and  St.  MarVs  day^  which  falls  on  the  2lSth  di 
Aprils  has  been  held  too  early  a  period  for  this  purposa 
[Mr.  Justice  Park. — In  that  case  it  was  said  that  a  cus- 


(a)  1  Camp,  305.     a  C.  10  EaU,  5. 
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loin  to  set  forth  tithe  lambs  on  that  day  was  void,  which 
therefore  shews  tliat  they  were  titheable  before.]  They 
c:an  only  be  titheable  when  they  can  sustain  themselvet 
without  their  dams,  and  not  before.  In  Kenyan  ▼• 
West  (a),  which  was  a  question  as  to  the  tithe  of  a  single 
calf,  the  Court  were  of  opinion  that  it  was  titheable,  and 
that  a  tenth  part  of  the  value  thereoi^  when  taken  from  the 
cow  to  be  sold  or  killed,  ought  to  be  paid  in  lieu  of  tithe. 
In  the  case  of  Bedford  v.  Sambell  (b\  Chief  Baron  Eyre 
says,  <*  As  to  tithing  lambs  on  St.  Marias  day^  I  do  not 
tlunk  the  usage  only  is  necessary  to  establish  a  custom, 
but  the  reasonableness  is  likewise  material.  If  it  is  imprac- 
ticable, that  ought  to  decide  against  the  usage.  If  the 
lambs  are  of  no  value,  or  not  of  a  proper  value  on  St. 
Marias  day^  the  custom  is  unreasonable.  In  Comyffs 
Digest  (er)  it  is  laid  down,  that,  by  a  canon  made  in  the 
year  1805,  ineertt  temparisy  agni,  vituli^  jMdli,  equintj  ei 
alii  foetus  decinudes^  decimentur  habitatione  ad  loca  ubi  nu^ 
triunhar  et  oriuntur.  The  tithes  of  calves  and  lambs, 
therefore,  cannot  be  claimed  whai  they  are  dropped,  but 
after  they  are  fed  and  nourished.  If  the  proposition 
contended  for  by  the  plaintiff  be  right,  the  lambs  may  be 
taken  by  the  rector  the  instant  they  are  dropped,  and 
e  conversS  the  owner  may  insist  on  his  taking  them  im-* 
mediately.  The  language,  throughout  the  whole  of  the 
caaes  which  have  been  determined  on  this  subject,  is  clear 
and  explicit ;  for,  if  the  tithe  were  taken  when  the  ani- 
mals were  drc^ped,  it  would  not  only  be  highly  injurious 
to  the  mother,  but  the  young  themselves  would  prove 
of  no  benefit  to  either  of  the  parties;  the  right  to  take 
them,  therefore,  can  only  accrue  when  they  become 
weanable.     In  the  case  of  Lister  v.  Fqy  {d),  a  custom 


18 1 9. 


WelciI 

V. 

Uppill. 


{a)  2Gwill.54l. (b)  3  GwHl.  1058. (c)  Dismes. 

H.  Q* (d)  2  Gwill.  579- 
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that  such  lambs  as  were  able  to  sabrnt  wtthont  the  ewes 
oc  Si.  Marias  day  should  be  tithed ;  and  that  such  lambs 
as  were  not  able  to  subdst  without  the  ewes  on  that  day, 
should  be  tithed  when  they  were,  was  good :  unless,  there- 
fbre^  they  were  fit  to  be  weaned,  the  custom  would  haye 
been  bad.  On  all  the  authorities,  therefore  {a\  the  time 
of  tithing  lambs  is  when  they  are  fit  to  live  without  their 
dams,  and  can  thrive  on  such  food  as  the  dam  lives  oo, 
and  when  the  occupier  weans  his  own  lamb%  and  not 
before.  The  right  to  tithe,  therefore^  does  not  ori^nate 
before  they  are  weanable,  and  the  defendant  ia  entitled 
to  recover. 


Lord  Chief  Justice  Dalla8.-«-I  am  clearly  of  opinion 
that  the  rector's  right  to  the  tithe  of  calves  and  Iambs 
accrues  when  they  are  dropped,  and  that  they  are  not 
titheable  until  they  can  be  weaned,  and  are  capable  of 
living  without  their  dams.  It  has  been  said  that  there 
has  been  no  express  authority  to  shew  when  the  recUn^s 
title  accrues ;  but  the  principle  laid  down  in  all  the  cases 
goes  to  shew  that  the  right  to  tithe  accrues  where  the 
animals  faU.  This  principle  may  be  applied  generaUy 
to  every  description  of  tithes;  for  instance,  the  tithe  of 
com  vests  in  the  rector  when  severed  firom  the  land,  but 
it  is  not  titheable  until  it  has  undergone  a  subsequent  pro- 
cess :  there  is,  therefore,  a  distinction  to  be  drawn  be- 
tween the  article  when  severed,  and  the  individual  article 
when  taken.  Every  produce  of  the  land  vesta  in  the 
rector  a  right  -to  tithe  on  its  severance;  but  it  is  not 
titheable  until  it  is  set  out  So,  in  the  case  ofNiffwrnan  ▼• 
Morgan  {b\  which  was  a  question  when  grass  was  tithe- 
able, it  was  held,  at  the  common  law,  it  could  not  be  oon- 


(a)  See  TolUr  on  Tithes,  2Dd  ediu  141. (6)  10  Eoii,  5. 
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•o  until  it  had  been  tedded,  in  the  course  of  the 
process  of  making  it  into  hay ;  and  hard  EUenbaraugh^  in 
delivering  his  judgment  there,  said,  **  the  rule  is  for  the 
rector  to  take  his  tenth  part  in  that  first  convenient  stage 
of  the  process,  when  the  subject  matter  may  be  equally 
divided  :'*  and  he  there  distinguishes  between  the  grass 
when  it  is  cut  down  and  when  it  becomes  tithcable :  in- 
deed, all  the  cases  on  the  subject  of  tithes  point  to  the 
fame  distinction,  namely,  when  they  become  due,  and 
when  they  are  payable.  The  case  of  JBoj/s  v.  EUis  (a)  is 
predsely  in  point,  and  not  to  be  distinguished  from  the 
present:  and  it  was  there  said  that  the  tithe  of  lambs 
must  be  paid  where  they  &11,  not  behig  divisible  as  wool 
is.  I  therefore  think  that  the  verdict  found  for  the  plaintiff 
was  perfectly  right 


I819. 


Wblch 
Uppill. 


Mr.  Justice  Park. — When  this  case  was  first  men- 
tioned, I  entertained  no  doubt;  but,  in  consequence  of 
mty  Brother  HelTs  having  stated  that  the  question  was 
not  only  new,  but  of  considerable  importance,  I  most 
carefully  examined  all  the  cases;  and,  in  the  result,  my 
fimner  opinion  has  been  most  clearly  authorised  and 
•upported;  and  I  therefore  perfectly  concur  with  my 
Loird  Chief  Justice.  The  general  principle  of  tithing  is, 
that  the  tenant  or  occupier  of  land  shall  act  for  the  par- 
son's benefit  as  he  would  for  his  own;  and  it  was  so 
stated  by  Mr.  Justice  Le  Blancj  in  the  case  of  Newman 
V.  Morgan  {b).  The  word  titheable  is  very  properly  used 
to  shew  the  period  when  the  tenant  has  done  that  which 
may  be  equally  beneficial  for  the  parson  as  himself. 
Other  cases  are,  by  analogy,  applicable  to  the  present: 
for  instance,  com  becomes  titheable  afler  it  has  been 


(a)  2  Gwill.  647,  S.  C.  Bunhury,  \ZCj. {h)  10  East,  12. 
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properly  divided  and  set  out,  and  grass  after  it  has  been 
cut  and  undergone  tlie  subsequent  process  of  making 
into  hay ;  and  this  distinction  runs  through  all  the  cases 
Although  Boys  v.  Ellis  might  be  distinguishable  from 
the  present,  on  the  ground  of  fraud,  still  it  was  there 
said,  diat  the  tithe  of  lambs  mast  be  paid  where  they  fall* 
As  to  the  custom  of  tithing  on  SL  MarVs  dajfy  the  Court, 
in  the  case  oi Bedford  v.  Sambell  (a),  although  it  appeared 
unreasonable,  still  held  that  it  ought  to  go  to  a  Jury; 
and  Chief  Baron  Ei/re  there  drew  the  distinction,  and 
stated,  that  ^'  if  the  lambs  were  of  no  value,  or  not  of 
proper  value,  on  that  day,  the  custom  would  be  unrea- 
sonable;" and  he  also  said,  **  it  was  proved  that  Iambs 
fidl  from  Christmas  to  near  Midsummer^  and  could  not 
live  before  ten  weeks  old:"  it  would,  therefore,  be  a 
monstrous  proposition,  that  all  the  tithes  of  those  lambs 
should  be  taken  on  one  day.     In  tlie  case  of  Wyburd  v. 
Tuck  {b\  three  objections  were  raised,  the  last  of  which 
might  be  assimilated  to  the  present,  namely,  that  the 
title  to  tithe  arose  immediately  on  the  severance  of  the 
tithcabic  matter  from  the  land:  and  Lord  Chief  Justice 
^Eyre  there  said,  '^  is  it  not  clear  tliat,  if  a  rector  dies 
after  the  severance  of  the  tithe,  and  before  its  separation, 
and  a  new  rector  comes  in,  that  the  right  to  the  tithe  is 
in  the  old  rector  ?   Tlie  law  gives  to  the  new  rector,  in 
that  case,  all  that  the  grant  gave  to  the  new  lessee  in 
this."     And  with  that  doctrine  Mr.  Justice  BuUcr^  Mr. 
Justice  Heathy   and  Mr.  Justice  Itookcj  entirely  con- 
curred.    In  the  case  of  Trott  v.  Budd  (r),  it  was  found 
tliat  the  plaintiff's  lease  did  not  commence  till  JLadj^^day^ 
1773 :  he  had  paid  the  tithe  of  those  lambs  which  were 
yeaned  before  that  day  to  the  former  lessee,  and  the  bill 


(ii)  3  GxailL  1058. (A)   1  Bos,  &  PuL  458  ■ 

(c)  4  Wood's  Tithe  Cases,  1 1 . 
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was  difflnissecL     That  case  is  particularly  applicable  to  I819. 

tbe  present;  and,  for  the  reasons  above  stated^  I  think 
the  plaintiff  is  entitled  to  retain  his  verdict. 

Mr.  Justice  Bdbbough. — It  has  been  admitted,  in 
every  case  which  has  been  decided  as  to  customs,  when 
things  become  titheable,  that  the  right  to  tithe  accrues 
at  a  prior  period ;  and  it  appears  to  be  quite  clear,  that 
the  tithes  of  calves  and  lambs  are  due  at  the  time  of  their 
being  dropped,  but  that  they  are  not  to  be  taken  away 
until  weanable:  it  was  so  held  in  the  case  o(  Boyi  v. 
EUis  (a).  If  the  tithes  became  due  where  they  were  wean- 
able, no  fraud  could  have  arisen  in  that  case.  The 
question  here  may  very  properly  be  assimilated  to  those 
which  have  been  decided  as  to  the  right  of  taking  tithes 
for  com :  the  right  accrues  immediately  on  its  being  cut ; 
but  it  cannot  be  taken  away  until  it  has  been  duly  appor- 
tioned and  set  out.  It  would  be  extremely  unreasonable 
to  say  that  lambs  are  to  be  tithed  before  they  are  fit  to 
live  without  their  ewes.  In  all  cases  relative  to  the  pro- 
duce of  land  the  right  accrues  at  the  severance ;  but  the 
produce  itself  is  not  to  be  taken  until  it  has  undergone 
a  subsequent  process.  In  Burn's  Ecclesiastical  Law  (A), 
it  is  stated  that  ^^  it  is  now  clearly  held  that  the  tithe, 
both  of  wool  and  lamb,  shall  be  paid  where  the  sheep  or 
lambs  are  shorn."  I  therefore  think  the  plaintiff  is  en- 
titled to  recover. 

Mr.  Justice  Richardson. — I  am  entirely  of  the  same 
opinion,  and  perfectly  agree  with  the  Court  in  saying 
that  this  verdict  was  right.  In  all  cases  of  predial  tithes 
some  operation  remains  to  be  done  after  the  severance 


(fl)  2  Gwill  647.  S.  C.  Bwibury,  139 (6)  Vol.  ill. 

p.  503.  7th  edit. 


338 


CASKS   IK  XA8TBR  TXftM, 


181  J). 

Welch 
Uppill. 


from  the  land.    Com  is  titheable  of  common  right  in 
the  sheaf,  grass  in  cocks,  and  hops  after  they  are  gathered 
from  the  bind ;  and  neither  of  these  are  titheable  until 
one  or  other  of  these  previous  operations  have  been  pei^ 
formed ;  and  still  it  has  never  been  doubted  that  the  right 
to  the  tithe  attaches  immediately  on  the.  severance.  All  the 
cases  that  have  been  decided  as  to  predial  tithes  are^  in 
strictness,  analogous  to  those  relative  to  calves  and  Iambs ; 
for  those  animals  may  be  considered  as  severed  imme- 
diately on  being  dropped.     Although  no  express  autho- 
rity has  been  found  as  to  this  particular  point,  and  as  the 
dictum  cited  by  my  brother  Burrcugh  from  Bum  cannot 
be  considered  as  such,  still  I  think  the  principle  he  has 
laid  down  is  correct;  but  I  am  principally  induced  to 
come  to  this  conclusion,  by  considering  that  those  ani- 
mals bear  a  strict  analogy  to  predial  tithes,  and  that  tlie 
right  attaches  on  the  severance  of  the  one  and  the  drop- 
ping of  the  other,  although  they  do  not  become  tithesUe 
until  they  have  undergone  a  future  <q)eration. 


Rule  discharged 
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(IN  THE  EXCHEQUER  CHAMBER.) 


OB  on  the  demise  of  the  Earl  of  Jersey,  and  others,  v.      Saturday, 

Smith,  (in  error.)  {a)  May  2% 

This  was  a  writ  of  error  brought  to  reverse  a  judg-  -^.»  previous  to 

ent  of  the  Cburt  o(  King's  Bench,  given  in  an  action  of  II®'  ^^rrlage, 
_  .     ,^  by  an  indenture^ 

Ktment,  in  Michaelmas  term,  1816,  which  was  brought  executed    pur« 

»  obtain  possession  of  certain  lands  in  the  parish  of  «wanttoaf)ower 

lamsamlel,  in  the  county  of  Glamorgan.  appolntlllen  *°of 

new  uses  con« 

— ■ — • tained    in    her 

fatlier's  will,  set* 

w)  The  Reporter  has  been  honored  with  copies  of  the  opinions  of  the  (led  lands  to  the 

»td  Judges  in  the  foiluwing  case,  as  well  as  the  iudgnenU  in  tliuse  ^50   ^f   i,«-  jn^ 

>«  Common  Pleat  during  the  last  terra,  when  that  fcoort  took  time  to  7^  j  j  ,      f       T 

tder;  each,  from  the  highest  authorities.  tended  husbaild 

for   life,  re* 

mainder  to  the 

of  herself  for  life^  remainder  to  the  use  of  the  issue  of  the  marriage,  or 

onelf  by  any  subsequent  marriage,  remainder,  in  default  of  i^sue,  to 

uses  as  she  should  appoint,  with  the  ultimate  remainder  to  herself  in 

his  deed  contained  a  power  for  the  husband  and  his  intended  wife^  during 

joint  lives,  to  demise  such  parts  of  the  premises  as  were  then  leased 

?8,  or  years  determinable  on  lives,  to  any  person,  in  possession  or  re« 

>,  for  three  Jives,  or  years  determinable  on  such  lives,  so  as  there 

served  the  ancient  and  accustomed  yearly  rents,  duties,  and  services,  or 

r  as  great  or  bene6cial,  or  a  just  proportion  of  such  rents,  &c.  according 

alue  of  the  premises  to  be  demised  (except  heriots,  which  might  be 

t  will)  and  so  as  there  were  contained  in  every  such  lease  a  poxver  of 

for  non-payment  of  the  rent  thereby  to  he  reserved.   There  was  a  further 

r  them  to  demise  any  of  tlie  premises  for  any  term  of  years  abso- 

exceeding  twenty-one  years  in  possession,  and  not  in  reversion, 

e  were  reserved  as  great  and  beneficial  rents  and  services  as  were 

or  the  best  and  roost  improved  yearly  rent  that  could  be  obtained- 

oe,  without  taking  any  fine  or  foregift,  so  as  in  every  such  least 

A  A 
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I819.  At  the  trial  of  the  cause  before  Mr.  Baron  Wooij  at 

the  summer  assizes  at  Hereford^  in  1815,  the  Jury  found 
a  special  verdict,  which  stated,  in  substance,  that  Lord 
Manself  deceased,  was,  in  his  life-time,  seised  in  fee  (^ 
considerable  lands  and  tenements^  in  the  counties  of 


there  were  contained  a  clause  of  re-entry,  in  case  the  rents  reserved  wett 
unpaid  by  the  space  of  twenty-eight  days.    There  was  a  third  power  for  theiB 
to  demise  any  of  the  premises  wherein  any  mines  were  open,  or  to  be  opened^ 
for  any  term  not  exceeding  thirty-one  years  in  possession,  and  not  in  reverb 
siori,  so  as  upon  every  such  lease  there  should  be  reserved  a  certain  ibaie 
of  the  produce,  &c.  and  so  as  there  were  inserted  therein  the  usual  core- 
nants  for  insuring  the  mines  and  smelting  the  ore,  as  were  usually  inserted  ia 
leases  of  that  nature.    At  the  date  of  the  deed  of  settlement,  a  teoeiiieftt, 
for  the  recovery  of  which  this  action  wai  brought,  had  been,  .and  was,  sub- 
ject to  a  lease  for  a  term  of  years  determinable  on  the  lives  of  three  peiw 
sons,   who  died  before  the  day  of  the  demise  laid  in  the  declaration.    Bf 
indenture  afler  the  marriage,  the  husband,  in  consideratioo  of  the  surrender 
of  the  former  lease,  and  of  £105,  and  of  the  yearly  rents,  ^c.   thernnaAer 
Specified  and  reserved  on  the  part  of  the  lessees,  demised  the  aforessid 
tenement  to  them  for  ninety-nine  years,  if  three  persons,  or  any  of  them 
should  so  long  live,   paying  the  yearly  rent  of  £2  at  Michaelmas  and 
Lady-day,  with   a  couple  of  fat  capons,  or    \s,6d.   in  lieu  thereof;  and 
also    an    heriot  of  the  best    beast,  or   40$.    in    lieu  thereof,   upon  the 
death  of  every  tenant  dying  in  possession,  and  the  like  hefiot  upon  eterr 
assignment,  sale,  &c.  and  also  that  the  lessees  should  grind  and  pay  ton 
for    their  corn   at  the  lessor's    mill.      The   lease   contained    a  covenaot 
by    the  lessees,    to    pay   the  annual    rent    of   jC2,    and   the    other   re- 
servations, in  manner  above  limited,  **  provided  always,  that  if  it  should 
happen   (luring  the   demise,  that  the  rent  of  £2,   and  every  or  any  of 
the  duties,  tervrces,  reservations,  and  payments^  thereby  reserved,  or  sny 
part  thereof,  should  be  behind,  unpaid^  or  undone^  by  the  space  offifittn  imf^ 
nexU  over  or  after  any  of  the  days  or  times  "whereon  the  same  ought  to  ttpms^r 
donCf  or  performed,  Und  no  sufficient  distress  or  distresses^  could  or  might  be  haio^ 
taken  vn  thepremiseSf  whereby  the  same  might  be  fully  raised,  levied,  and  paiA  ^ 
or  if  the  lessees  should  not  repair  the  premises  six  months  after  view  aa^  ^ 
notice  to  repair,  or  should  commit  any  waste,  or  grind  their  corn  at  aa' 


ether  mill  tlian  the  lessor's,  or  assign  without  license ;  or  if  any  defant^ 
should  be  made  by  the  lessees,  in  the  payment  or  performance  of  auor  any  of  tk^" 
res^tvaiioni,  covenants,  and  agreements,  therein  before,  on  their  parts,  toafaiafJ^ 
it  might  be  lawful  for  the  lessor,  and  the  person  to  whom  the  freehold  of  th^ 
premises  should  belong,  to  re-enter.     At  the  trial  it  was  proved,  that  the  rcsitir 
&c.  reserved  by  the  last  mentioned  indenture  were,  at  the  time  of  maluiy 
thereof,  the  ancient  and  accustomed,  and  as  great  and  beneficial  rents^  dutiei, 
and  services  as  those  which  had  been  reserved  at  the  making  the  deed  of  settle*' 
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Brecon    aiid    Glamorgan  comprising   (among   others)  1819< 

the  tenement  in  question,  called  Taly  Coba  Uchaf,  and  ""^^ 

that  the  said  Lord  Manset,  being  so  seised,  on  the  11th      d.  jERssr 
of  December  J  1749,  made  his  will,  duly  executed  to  pass  *^- 

real  estates,  by  which  he  devised  the  aforesaid  tenements 
to  his  daughter,  Louisa  Barbara  Mansel^  for  life,  with  di- 
vers remainders  over,  and  that  the  will  contained  a  power 
enabling  her,  in  consideration  of  marriage,  and  either 
before  or  after  her  marriage,  to  revoke  all  the  uses  and 
devises  of  the  lands  wherein  an  estate  for  life  was  by  his 
will  limited  to  her,  and  to  appoint,  settle,  limit,  and  assure 
the  same^  and  the  fee-simple  thereof  to  such  uses,  and 
with  such  powers  and  provisos,  and  in  such  manner,  as 
was  by  her  afterwards  done  by  a  deed  of  settlement^ 
dated  the  2d  of  Jufy,  1757:  that  Lord  Mansel,  on  the 
29th  of  November,  1750,  died  seised  of  the  said  lands 
and  tenements^  without  altering  his  will,  and  without 
heirs  male^  and  leaving  the  said  Louisa  Barbara  his  only 
child  and  heir  at  law,  who  thereupon  became  seised  in 
fee  for  the  term  of  her  life  of  the  said  lands.    That  the 
Aid  Louisa  Barbara^  on  the  20th  of  July,  17 57 9  inter-^ 
'Qarried  with   George  Venables  Vernon,   the  younger, 
'^lerwards  Lord  Vernon,  having  before  such  marriage 
V  ^n  deed  dated  2d  July,  1757,  and  executed  in  con- 
^rniity  to  the  power  for  that  purpose  contained  in  the  will 
^2L.<xrd  Mansel,  in  consideration  of  her  said  marriage, 
i^<:>]Led,  annulled,  and  made  void  all  the  uses  and  devises 
Ui  tit^e  said  will  contained  concerning  the  said  lands  and 


iA^^^ ;  and  that  the  usual  and  accustomed  form  of  leases  of  the  tenement  in 
quesi^ion  contained  in  the  settlement  for  lives,  or  years  determinable  on  lives 
HI  "^v^ell  prior  as  subsequent  to   that  settlement,  was   with   a  conditional 
l^TOVlso  of  re-entry,  similar  to  that  in   the  present  indenture. 

HeM  :  that  the  clause  of  re-entry  in  the  lease  was  not  conformable  to  the 
kSftiDg  power.  And  it  seems  that  the  former  leases  were  not  admissible  in 
evidence  for  the  construction  thereof. 
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tenements,  wherein  an'  estate  for  life  was  by  the  will  and 
testament  limited  to  the  said  Louisa  Barbara  /  and  that 
she,  in  pursuance  and  due  execution  of  the  power  so  vested 
in  her,  and  by  force  and  virtue  of  all  other  powers,  &c 
.  did  appoint,  settle,  and  limit,  the  last  menticmed  lands 
and  tenements,  with  the  appurtenances,  and  the  rever-^ 
sion,  remainder,  yearly,  and  other  rents,  &c«  to  the  Eail 
of  Guilford  and  Charles  Montagu  and  their  heirs,  to  bold, 
to  the  use  (after  the  solemnization  of  the  marriage)  of  the 
said  George  Venalles  Vernon^  the  younger,  and  his  asngni 
during  the  term  of  his  life,  sans  waste^  and  after  his  d^* 
cease  to  the  use  of  Louisa  Barbara  and  her  assigns  fiv 
the  term  of  her  life,  sans  waste,  and  after  the  determina* 
tion  of  those  estates,  or  either  of  them,  by  forfeiture  or 
otherwise,  in  the  lifetime  of  Giorge  Venahles  Vernon^  tht 
younger,  and  Louisa  Barbara,  or  the  survivor  of  theniy 
to  the  use  of  the  same  trustees,  and  their  heirs,  daring 
the  lives  of  the  said    George  Venahles,   and  Lomsa- 
Barbara,  and  the  survivor,  in  trust  to  preserve  the  coih 
tingent  estates  and  uses,  and  for  that  purpose  to  inakt 
entries,  &c.  as  occasion  should  require^  permitting  the  said 
George  Venables  Vernon,  the  younger,  and  his  asagUy 
during  his  life,  and  afterwards  the  said  Louisa  Barban 
and  her  assigns  during  her  life,  to  take  the  rents  and  pro- 
fits, and  after  the  decease  of  the  survivor  of  them  the  add 
Geofge  Venables  and  Louisa  Barbara,  to  divers  other 
uses  for  the  benefit  of  the  issue  of  that  marriage,  and 
also  of  the  issue  of  the  said  Louisa  Barbara,  and  in 
dctault  of  such  issue,  to  the  use  of  such  person  or  pec^ 
Eons,  and  for  such  estates  and  interests,  and  to  and  fox 
such  ends,  intents,  and  purposes,  and  subject  to  such 
powers,  provisos,  conditions,  and  limitations  over,  and  in 
such  manner  or  form,  either  absolutely  or  conditioiia%» 
fmd  with  or  without  power  of  revocation,  ma  the  siid 
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X/misa  Barbara^  whether  8oIe  or  covert,  and  notwith-         18I9« 


standing  her  coyerture,  should  by  her  last  will  and  testa*  -^ 

ment  in  writing,  or  any  writing  purporting  or  in  the      ^  Jersey 
nature  of  her  last  will  and  testament,  or  any  codicil  or  v. 

codicils  thereto^  to  be  signed,  published,  and  declared,  ^uitu. 
ih  Jthe  presence  of  three  or  more  credible  witnesses,  direct, 
limif^  or  appoint;  and  in  default  of  such  direction, 
limitation,  or  appointment,  or  in  case  any  such  should 
be^  when  and  so  soon  as  the  estates  and  interests  thereby> 
limited  should  respectively  end  and  determine,  and  as 
to  such  parts  of  the  premises  whereof  no  ^pointment 
should  be  made,  and  in  the  mean  time,  and  until  such 
appointment  should  be  made,  and  subject  thereto,  to  th^ 
use  of  the  said  Louisa  Barbara^  her  heirs  and  assigns  for 
ever.  That  by  the  same  deed  it  was  provided,  declared^ 
and  agreed  between  the  said  parties,  in  the  words  follow- 
iipg^  viz*— ^<  That  it  shall  and  may  be  lawful  to  and  for  the  Leofiuft  vowr  *u  t* 
aald  George  Venables  and  Louisa  Barbara^  bis  intended  ^^*^f^  ^^^ 
vdfe,  from  time  to  time  during  their  respective  lives,  when^ 
and  as  they  shall  respectively  be  in  possession  of,  or  en- 
titled to  the  perception  of  the  rents  and  profits  of  the 
Auukors,  messuages,  lands,  hereditaments,  and  premises 
so  limited  to  them  for  their  respective  lives  as  aforesaid, 
^y  indenture  or  indentures  under  their  respective  hands 
and  seals,  attested  by  two  or  more  credible  witnesses,  to 
demise^  lease,  or  grant  such  part  or  parts  of  the  said 
inanors,  messuages,  lands^  tenements,  anc^ereditaments, 
or  parts  or  shares  of  manors,  messuages,  lands,  tenements, 
hereditaments,  and  premises,  whereof  they  shall  be  so  re-> 
^>ectively  in  possession  or  entitled  to  the  perception  of  the 
reatA  and  profits  as  aforesaid,  as  now  are  leased  for  life  or 
lives,  or  for  years  determinable  on  the  dropping  of  a  life  or 
Cvea,  to  any  person  or  persons  in  possession  or  reversion, 
for  aaCf  two,  or  three  lives,  or  for  any  number  of  years  dor 
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J619.         terminable  on  the  drofqiing  of  one^  two,  or  three 
^T^  so  as  there  be  not  on  any  part  or  parcel  of  the  same  pre- 

d.  Jersey      mises  to  be  demised,  leased,  or  granted  jrespectivelyy  for 
V.  a  life  or  lives,  or  for  years  determinable  on  the  drofqnif 

of  a  life  or  lives  as  before  mentioned,  any  greater  ertate 
or  interest  subsisting  at  any  one  time,  than  what  wiH 
wear  out  or  be  determinable  on  the  dropping  of  three 
lives;  and  so,  as  on  every  such  respective  lease,  demise^ 
or  grant,  for  a  life  or  lives,  or  for  years  determinable  oo 
the  dropping  of  a  life  or  lives,  there  be  reserved  and 
made  payable  during  the  continuance  of  the  estates  and 
interest  thereby  to  be  demised,  leased,  or  granted  re- 
spectively, the  ancient  and  accustomed  yearly  rent% 
duties  and  services,  or  more^  or  as  great  or  beneficial 
rents,  duties  and  services,  or  more,  as  now  are^  or,  at 
the  time  of  demising  or  granting  the  premises  so  to  be 
demised,  leased,  or  granted  respectively,  were  reserved 
or  made  payable  for  or  in  respect  of  the  same  premises 
respectively,  or  a  just  proportion  of  such  ancient  or  die 
present  reserved  rents,  duties,  and  services,  or  more^ 
according  to  the  value  of  the  premises  so  to  be  demised, 
leased,  or  granted  respectively)  except  heriots,  which  shaD 
or  may  be  varied,  altered,  or  compounded  for,  according 
to  the  will  and  pleasure  of  the  said  George  Vendbles  and 
Louisa  Barbara)^  all  such  rents,  duties,  and  services  re^ 
spectively  to  be  incident  to  and  go  along  with  the  re* 
version  and  remainder  of  the  same  premises,  expectant 
on  the  determination  of  the  said  respective  demises^  leasei, 
and  grants  thereof;  and  so  as  there  be  cotUained  in  even/ 
such  lease  a  power  of  re-entry  for  non'peyment  i^th 
rent  thereby  to  be  reserved;  and  so  as  the  reflective 
lessees,  to  whom  such  lease  or  leases  shall  be  made  ai 
aforesaid,  be  not  by  any  express  clause  to  be  contained 
in  any  si|ch  leases  respectively,  freed  from  impeachmeat 


IN  TttC  FIFTY-NINTH  YSAB  OF  GEO.  III.  84& 

of  VMte^  and  so  as  the  said  respective  lessee  or  lessees,  to  I8I9. 

whom  any  such  lease  or  leases  shall  be  made  respectively  t?^ 

as  aforesaid,  doth  and  do  seal  and  deliver  a  counterpart      J.  Jebset 
or  counterparts  of  such  lease  or  leases  respectively : — and  ^* 

also  by  indenture  or  indentures,  under  their  respective 
liands  and  seals,  attested  as  aforesaid,  to  demise,  lease^  or  Lauingpower  m  to 
grttit  all  or  any  of  the  said  manors,  messuages,  lands,  tene^  ^'^"^j^  ^^^ 
ments,  hereditaments,  and  premises,  and  any  parts  and 
diares  of  the  same,  or  any  of  them,  so  limited  to  them, 
the  said  George  VenaUes  and  Louisa  Barbara^  for  thdr 
reflective  lives,  for  any  term  or  number  of  years  absolute^ 
not  exceeding  twenty-one  years,  to  take  effect  in  posr 
lessioii,  and  not  in  reversion,  or  by  way  of  future  interest ; 
flp  as  upon  every  such  lease  for  an  absolute  term  not  ex- 
ceeding twenty-one  years,  there  be  reserved  and  mad^ 
payable  during  the  continuance  of  such  lease  or  leases, 
•o  much,  or  as  great  and  benefidal  yearly  and  other 
Tent  and  rents,  and  other  services  proportionably,  as 
now  is  and  are  therefore  paid  and  yielded,  or  the  best 
pad  most  improved  yearly  rent  and  rents  that  can  be 
reasonably  had  or  obtained  for  the  same,  without  taking 
any  fine,  premium,  or  foregift,  or  any  thing  in  the  na^ 
inre  or  io  lieu  thereof,  to  be  incident  to  and  go  along 
miih  the  reversion  and  remainder  of  the  same  premises 
-expectant  on  the  determination  of  the  said  respective 
leases^  and  so  as  the  respective  lessees  to  whom  such 
-lease  or  leases  shall  be  made,  be  not,  by  any  express 
4dause  to  be  contained  in  any  of  such  leases  respectively, 
^fireed  from  impeachment  of  waste;  and  so  as  the  respec- 
tive lessee  and  lessees,  to  whom  any  lease  or  leases  shall 
he  made  respectively  as  aforesaid,  doth  and  do  seal  and 
ddiver  a  counterpart  or  counterparts  of  such  lease  or 
^l^ates  respectively,  anid  so  as  in  every  such  lease  for  any 
'term  of  years  absolute,  respectively,  there  be  contained 
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]619(>         fi  clause  of  re-«itfy  in  case  tbe  rout  or  renU  thereopoB 

^r^^  to  be  reserved,  be  behind  or  unpaid  by  tbe  space  of 

d.  Jersey      twenty-eight  days  after  the  time  thereby  teqiectivdy 

^'  appointed  for  payment  thereof. — And,  also,  by  indentora 

or  indentures  under  their  respective  hands  and  seals,  at? 

Letuimgfkmtr  oi  lo  tested  as  aforesaid,  to  demise,  leas^  and  grant  all  or  any 

part  of  the  lands,  hereditaments,  and  premises  so  limited 
to  them  the  said  George  Fenables  and  Zxndsa  Bariara, 
for  their  respective  lives  as  aforesiad,  wher^  or  where- 
upon any  mine  or  mines  now  is  or  are  open,  or  wherein  or 
whereon  any  person  or  persons  shall  be  willing  to  open  sny 
mine  or  mines,  souj^  or  soughs,  or  other  thing  or  tbiii^ 
whatsoever,  which  may  be  requisite  and  necessary  Son 
the  digging  and  getting  of  lead  or  coiq)er  ore^  or  vof 
metal  or  mineral  whatsoever,  unto  any  person  or  penoas 
for  any  t^rm  or  number  of  years  not  ^ceeding  thiitf- 
one  years,  to  take  ^G^ct  in  possession,  and  not  inxefe^ 
sion,  or  by  way  of  future  interest;  and  so  asupcnevcij 
such  lease  for  an  absolute  term  not  exceeding  thirty* 
one  years,  there  be.  reserved  and  made  payable  duiuig 
the  continuance  of  such  lease  or  leases,  sudii  part  or  share 
of  the  lead,  copper,  ore^  coal,  and  other  produce  to  be 
gotten  from  the  said  mines,  or  such  yearly  rent  or  income 
in  respect  thereof,  as  can  reasonably  be  had  or  obtained 
for  the  same,  without  taking  any  fine^  premtom^  or  fbi^ 
gift,  or  any  thing  in  the  nature  or  in  lieu  thereof  to  be 
incident  to,  and  go  along  with  the  reversion  and  renudnder 
of  the  same  premises,  expectant  oh  the  detenninatiaD  of 
the  said  respective  leases ;  and  so  as  the  respectiTeleanei 
to  whom  such  lease  or  leases  shall  be  made,  be  not  bj 
any  express  clause  to  be  contained  in  any  of  auch  kasei 
respectively,  freed  from  impeachment  of  waate^  odier 
than  in  the  necessary  and  reasonable  winnimg'or  woildif 
thereof  and  so  as  the  said  re^ped^  lessee  md  leaseeiUi 
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whom  any  lease  or  leases  shall  be  ma^  req>eetivdy  as 
aforesaid,  doth  and  do  seal  and  deliver  a  counterpart  or 
counterparts  of  such  lease  or  leases  reflectively,  and  so 
as  there  be  also  inserted  such  proper  and  usual  covenimt» 
for  the  effectually  winning  and  working  the  said  mines, 
and  smelting  the  <n*e,*  and  doing  all  other  proper  and 
necessary  acts,  as  are  usually  inserted  in  leases  of  the 
like  nature." — That  by  force  of  the  last-mentioned  deed, 
the  said  George  VenaUes,  after  the  marriage^  became 
seised  for  life  of  the  last-mentioned  lands,  and  entitled 
to  the  receipt  of  rents,  &c.;  that  at  the  date  of  that 
settlement,  and  until  the  surrender  made  at  the  time 
of  making  the  indenture  next  mentioned,  and  therein 
referred  to,  the  lands  in  the  declaration  mentioned  had 
been  and  were  leased,  and  were  under  and  subject  to 
a  lease  to  certain  persons  for  a  term  of  years  determin- 
able on  the  lives  of  three  persons,  who  died  before  the 
day  of  the  demise  laid  in  the  declaration.— That  after 
the  date  of  the  settlement,  and  marriage,  on  the  5th  of 
Septefnber,  1803,  the  said  Qecrge  Venables  Vernon  the 
younger,  being  so  seised,  executed,  by  his  then  name  and 
title  of  Lord  Vernon,  an  indenture  of  that  date^  between 
himself  of  the  one  part,  and  Charles  Smith  (since  de- 
ceased) and  Henry  Smith  (the  defendant  in  error),  of  the 
other  part,  by  which  it  was  witnessed,  that  in  consi- 
deration of  the  surrender  of  the  former  lease,  and  in  con- 
aideration  of  «£105,  paid  to  Lord  Vernon  by  Charles  and 
Henry  Smith,  and  of  the  yearly  rents,  duties,  payments, 
services,  articles,  covenants,  provisoes  and  agreeroentf 
thereinafter  specified  and*  reserved,  and  by  and  <m 
the  part  of  the  lessees  their  executors,  &c.  to  be  paid, 
doDc^  performed,  and  kept.  Lord  Vernon  demised 
and  granted  to  Charles  and  Henry  Smith  the  messuage, 
isnement,  and  lands,  with  the  appurtenances,  Ipnowa 
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1819*         by  die  name  of  Tal  y  Coba  Uchqf^   from    the  day 
Jj^  of  t]he  4ate^   for  ninety-nine  year3»  if  the  lesseies  and 

d.  J  EiuEY      John  Smithy    the  son  of  Charles  Smithy  or    ridier  of 
^*  theniy  should  so  long  live,  paying  the  yearly  rent  0f  £2y 

*  *  by  equal  portions,  at  Michaelmas  and  iMd^f-dfOf^  with 
a  couple  of  fat  capons,  on  the  first  of  Jatmary  during 
the  term,  or  \s,  Sd.  in  lieu  thereof  at  the  election  of  the 
lessor,  or  such  person  to  whom  the  inheritance  of  th$ 
freehold  should  then  belong ;  and,  also,  an  heriot  of  the 
best  beast,  or  405.  at  the  like  choice,  &c.  in  lieu  thereof 
upon  the  death  of  eyery  tenant  dying  in  possesoipn,  and 
the  like  heriot  upon  every  assignment,  sale,  fbrfidture, 
or  alienation ;  and,  also,  the  lessees  yielding  and  doing 
constant  suit  of  mill,  during  the  term,  for  all  their  com  and 
grain,  which  should  be  gotten  and  q)ent  upon  the  demised 
premi^^  unto  and  at  ^ucb  of  the  mill  or  mills  of  Lord 
VernQUi  his  heirs  wd  assigns,  or  such  person  or  persons 
to  whom  the  freehold  or  inheritance  of  the  premises 
should  belong,  as  he  and  they,  during  the  term,  should 
for  that  purpose  dirept  and  appoint,  paying  such  toll  and 
multure  as  others  grinding  their  com  there  should  pay. 
— ^That  the  lease  contained  a  covenant  on  the  part  of  the 
lessee  tp  pay  to  Lord  Vernon^  his  heirs  and  assign^  or 
to  such  othpr  person  pr  persons  who  should  be  entided 
to  the  fre^iold  and  inheritance  of  the  same  premise^ 
expectant  in  reviersion,  upon  the  determination  of  the 
same  lease,  a  proportion  of  the  rents  reserved,  in  case 
the  term  should  determine  between  any  of  the  days  of 
payment  by  the  death  of  the  persons  named  in  the  same 
lease,  and  also  covenants  and  provisoes  in  the  following 
Ctvenani  by  lettcei,  ^©rds :  "  And  the  said  Charles  Smith  and  Henry  Smith 

for  themselves,  their  heirs,  executors,  administrators,  and 
assigns,  and  for  every  of  them,  do  covenant,  promise^ 
and  agree,  to  and  with  the  said  George  XiOrd  Vcmon^ 
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his  heirs,  oxocutorsy  administrators,  and  assigna,  and  to  I8I9. 

and  with  such  person  or  persons  to  whom  the  immediate         J^ 
freehold  or  inheritance  of  the  premises  shall  as  ^resud      ^^  Jxnssf 
belong,  aad  to  and  with  every  of  them,  in  manner  and  v* 

form  f<^owing:  that  is  to  say,  that  they  (th^  said  ^m>th. 
Charles  and  Hemy\  their  executors,  administrators,  and 
assigns,  some  or  one  of  them,  shall  and  will,  well  and 
duly,  during  the  said  term,  pay,  do,  and  perform,  or 
cause  to  be  paid,  don^,  and  performed,  unto  the  said 
George  Lord  Vernon,  his  heirs  or  assigns,  or  such  per- 
son pr  persons  to  whom  the  freehold  or  inheritance  of 
the  premises  shall  as  aforesaid  belongs  and  eveiy  of 
them,  the  said  yearly  rent  or  sum  of  two  pounds,  and 
the  said  duties,  heriots,  suits,  services,  and  other  the 
reservations  aforesaid,  and  every  of  them,  at  the  times, 
and  in  the  manner  above  limited  and  appointed  for  pay- 
ment and  performance  of  the  same^  or  else  the  several 
sums  reserved  in  lieu  thereof:  Provided  always,  that  if  Pr»vtf0/0rre^«iifv 
it  shall  happen  at  any  time  during  the  estate  hereby 
granted,  that  the  said  yearly  rent  or  sum  of  two  pounds, 
and  every  or  any  of  the  duties,  services,  reservations, 
and  payments  hereby  reserved,  or  any  part  thereof,  ^ball 
be  behind,  unpaid,  or  undone,  in  part  or  in  all,  by  the 
qpace  of  fifteen  days  next  over  or  after  any  or  either  of 
the  days  or  times  whereat  or  whereupon  the  same  ought 
to  be  paid,  done,  or  performed  as  aforesaid,  and  no  suffix 
cient  distress  or  distresses  can  or  may  be  had  and  takea 
upon  the  said  premises,  whereby  the  same,  and  all  ar- 
rearages thereof,  if  any  be,  may  be  fully  raised,  levied, 
and  paid,  or  if  the  lessees,  their  executors,  administra- 
tors, or  assigns,  or  under-t^iants,  or  any  of  them,  shaU 
suffer  and  leave  the  said  premises,  or  any  part  thereof,  to 
continue  in  decay,  or  unrepaired,  by  the  space  of  six 
calendar  montl^s  next  after  such  view  had  and. notice 
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J819.         given,  or  left  as  aforesaid*  or  shall  do  or  oomiiiit,  or 
'^^'^  cause  or  suffer  to  be  committed  or  doncy  any  wilfiil 

d.  Jersey      waste,  spoil,  or  destruction  in  or  upon  the  said  premises, 
^  or  any  part  thereof,  or  shall  at  any  time  during  the  said 

term,  grind  any  part  of  their  corn  or  grain  at  any  other 
mill  than  such  mill  so  to  be  appointed  by  the  said  Gecrp 
Lord  VemoTij  his  heirs  or  assigns,  or  such  person  or 
persons  to  whom  the  frediold  or  inheritance  of  the  pr^ 
mises  shall  as  aforesaid  belcHig  (the  same  being  in  re- 
pair and  order  to  grind  such  corn  and  ^rain),  or  if  the 
lessees,  their  executors  and  administrators,  or  any  or 
either  of  them,  shall  at  any  time  during  the  estate  h^xAij 
granted,  give,  grant,  bargain,  sell,  assign,  or  otherwise 
depart  with  this  present  demise  and  lease,  or  with  their 
or  either  of  their  estate  or  interest  therein,  without  the 
licence  and  consent  of  the  said  George  Lord  Venumf 
his  heirs  or  assigns,  or  of  the  person  or  persons  to  whom 
the  freehold  or  inheritance  of  the  premises  shall  as  afore- 
said belong,  in  writing  under  his  or  their  hands  there- 
unto first  had  and  obtained ;  or  if  any  default  shall  be  bf 
them,   the  lessees,  their  executors,  administrators,  or 
assigns,  made  in  the  payment  or  performance  of  all  or 
any  of  the  reservations,   covenants,  and  agreement!) 
hereinbefore  on  their  parts  contained,  that  then  and 
from  thenceforth,  in  all,  or  any,  or  either  of  the  ssid 
cases,  it  shall  and  may  be  lawful  to  and  for  the  sai^ 
George  Lord  Vemoriy  his  heirs  and  assigns,  and  tb^ 
person  and  persons  to  whom  the  freehold  or  inheritance 
of  the  premises  shall  as  aforesaid  belong,  into  and  n; 
the  said  premises  hereby  demised,  and  into  every 
and  parcel  thereof  wholly  to  re-enter,  and  the  same 
have,  hold,  retain,  possess,  and  enjoy,^as  in  his  and  the^ 
former  and  proper  estate,  against  the  lessees,  their  eu^ 
cutors,  administrators,  or  assigns;  these  presents*  or  wxm^ 
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hiag  heran  contained  to  the  contrary  thereof  in  any 
rise  notwithstanding.*' — ^That  no  other  than  the  above 
ecited  power  of  re-entry  for  non-payment  of  the  rent 
eserved  by  the  same  indenture  is  contained  therein; 
\t  which  same  indenture,  the  lessees  then  executed  and 
lelivered  a  counterpart;  and,   that  the  several  rents, 
luties,  reservations,  and  payments  reserved  by  the  in- 
lenture  of  the  5th  September,  180S,  and  secured  by  such 
"ender,  covenants,  and  power  of  re-entry  therein  con*-^ 
ained,  were  at  the  time  of  making  the  last-mentioned 
ndenture  the  ancient  and  accustomed  yearly  rents,  duties, 
uid  services,  and  then  were  as  great  and  beneficial  rents, 
Ittties,  and  services,  as  the  yearly  rents,  dudes,  and  ser* 
rices  which  at  the  time  of  making  the  deed  of  the  2d 
hdy,  nSTy  or  at  any  time  thereafter,  previous  to,  or  at 
he  making  of  the  indenture  of  5th  September,  1803,  were 
>r  had  been  reserved,  or  made  payable,  or  secured,  for 
Mr  in  respect  of  the  lands  and  tenements  by  the  same 
indenture  mentioned  to  be  demised. — That  the  lands 
and  tenements,  with  the  appurtenances  in  the  dedara- 
&m  mentioned,  were  and  are  the  same  lands  and  tene- 
ments, and  that  the  usual  and  accustomed  form  of  leasea 
of  the  estates  contained  in  the  marriage-settlement  of  2d 
Jitfyf  1757,  for  lives  or  years  determinable  on  lives,  as- 
well  prior  as  subsequent  to  that  settlement,  was  with  a 
CMiditional  proviso  of  re-entry  similar  to  that  in  the  in- 
stature  of  5th  Septe?nber,  1803 ;  and,  that  all  the  rents^ 
ines,  and  services  reserved  by  the  last-mentioned  in- 
K^ttare^  and  which  accrued  in  the  lifetime  of  Lord  Ver^ 
have  been  discharged  and  performed;  and,-  thai 
Smith  has  been  ready  to  pay  and  perform  all- 
matters,  and  things,  that  would  have  accrued  to^ 
^  ^ime^  supposing  the  last-mentioned  indenture  to  hav# 
"^^^nued  in  force  and  undetermined ;  and,  that  Charles 
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Smith  witg  since  deceased,  biit  that  Hhtfy  Smith  find  Mn 
Smith  are  still  living ;  and,  that  after  tlic  making  of  the 
lastrmentioned  indenture,   and  before  the  day  of  the 
plaintiff's  demise^  the  said  Louisa  Barbara^  by  virtue  of 
the  powers  to  her  given  by  the  deed  of  2d  Juli^  175% 
duly  made  her  last  will  and  testament  in  writing  dated 
the  5th  of  August,  1788,  signed,  published,  and  declared 
by  heri  and  attested  and  subscribed  in  her  presence 
by  three  credible  witnesses^  and  thereby  devised  the 
lands   and   tenements,   devised   by  the  will  of  Loid 
Mansel  to  her,  subject  to  the  estate  for  life  of  her  hos- 
band  therein,  to  Thomas  Earl  of  Clarendon  for  li^  re- 
mainder to  William  Augustus  Henry  ViUiers,  afterwardi 
William  Augustus  Henry  ViUiers  Mansel j  second  son  of 
George  Bussy  ViUiers,  Earl  oi  Jersey,  and  his  heirs ;  and 
that  on  the  \%t  January,  1786,  she  died  without  issue,  and 
without  altering  her  will  as  ta  her  devise  of  the  last- 
mentioned  lands  and  tenements  with  the  appurtenancei. 
That  on  the  1st  January,  1787,  the  Earl  of  Clartndim 
died,  whereupon  W.  J»  H,  ViUiers  became  seised  in  fie 
of  the  remainder  of  the  last-mentioned  lands  and  tene- 
ments, expectant  on  the  lifi^  of  Lord  Vernon  thereto. 
And  that  the  said  W.  A.  H.  ViUiers,  being  so  seised,  bjr 
indentures  of  lease  and  release^  of  4th  January,  1812,17 
a  certain  indenture  of  bargain  and  sale  then  made  be- 
tween the  said  W.  A.  H.  ViUiers,  of  the  one  part,  an^ 
the  said  George  Earl  o(  Jersey,  Edward  EUice,  and  AUi" 
ander  Murray,  in  the  declaration  mentioned,  of  the  otber 
part,  the  said  W»  A.  H.  ViUiers,  by  his  then  name  of 
W.  A.  H.  ViUiers  Mansel,  in  consideration  of  the  sum  of 
Ss.,  then  paid  by  George  Earl  of  Jersey,  Edward  ElUOt 
and  Alexander  Murray,  bargained  and   sold  the  re* 
mainder  of  and  in  the  said  last  mentioned  land%  &c.  to 
the  said  Earl  of  Jersey,  Edward  EUice,  and  Alexander 
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lumgfy  to  hold  the  same  to  themselres^  their  ezecutorsy 
kninistrators,  and  assigns,  from  the  day  next  before  the 
ite  of  the  last  mentioned  indenture,  for  the  term  of  one 
»r  from  thence  ensuing,  the  further  remainder  belong- 
g  to  the  said  W.  A.  H.  V.  Manselj  his  heirs  and  as- 
pis ;  and  the  said  Earl  of  Jersey^  E.  EUice^  and  A» 
harajfy  being  so  interested,  and  the  further  remainder 
dicmging  as  aforesaid,  on  the  6th  day  otjamtary^  1812, 
nF^ed  the  same  to  George  Earl  oijersey^  Edward  El^ 
:ef  and  Alexander  Murray^  the  lessors  of  the  plaintifl^ 
ho  thereupon  became  seised  in  remainder;  and  upon  the 
wease  of  Lord  Vernon^  on  the  day  of  the  demise  alleged^ 
same  seised  of  the  last-mentioned  lands  and  tenements^ 
ith  their  i^purtenances,  in  their  demesne  as  of  fee^  and 
1  the  day  laid  in  the  declaration  demised  the  premises 
>  the  plainti£^  and  that  the  defendant  entered  and 
isted  him. 

This  case  was  t¥dce  argued:  first  in  Easter  tetm^ 
SI  8,  by  Mr.  Littledale,  for  the  plaintiff,  and  Sir  Robert 
iiffbrdj  SoUcitor-Generalj  for  the  defendant;  and  again 
Q  last  Hilary  term,  by  Mr.  Jerois,  for  the  plainti£^  and 
i(r#  Frederic  Moysey^  for  the  defendant 


rsig. 


Dob 
d.  Jersby 

SMtrn. 


May  90,  1818. — Mr«  Littledale*. — It  appears,  by  this 
*ecial  verdict,  that  the  lease,  under  which  the  defendant 
lims,  was  made  by  a  person  who  was  tenant  for  life, 
v^ng  a  power  to  grant  leases ;  and  the  question  is, 
lether  the  lease  so  granted  is  conformable  to  the 
Mrer?  It  cannot  bo  soy ^rst,  because  it  does  not  ^ve  a 

*  Jf,  2J. — The  Reporter  has  thought  proper  to  deviate 
ron^tbe  regtilar  course,  and  publish  the  elaborate  arguments 
»f  the  learned  counsel  distinctly  and  8e|>arately,  both  from 
ihc  importance  of  the  case,  and  the  great  labour  and  attention 
tfiftt  have  been  bestowed  on  it. 


Smith. 
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1819*  power  of  re-entry  in  case  the  rent  be  not  paid  according 

jy~  to  the  reservation ;  the  power  being  for  re-entry  on  non- 

d.  Jeksey      payment  of  the  rent  thereby  reserved :  and,  therefore,  the 

lease  does  not  give  a  power  of  re-entry,  according  to 
the  terms  of  the  settlement,  but  protracts  such  right  bjr 
not  authorising  it,  unless  the  rent  be  in  arrear  fifteen 
days:  Secondly,  the  lease  does  not  contain  an  absolute 
power  of  re-entry  for  non-payment  of  rent,  but  only  a 
qualified  power  in  case  there  be  no  sufficient  distress  oo 
tjie  premises. 

The  defendant  contends  that  this  lease  is  sufficienl^ 
First, — ^because  the  power  does  not  require  that  a  re-eotiy 
should  be  ^ven  in  case  of  non-payment  of  the  rent  oa 
the  day  on  which  it-  is  reserved,  nor  does  it  reqoiif 
an  absolute  right  of  re-entry;    but   that  all  that  if 
necessary  is,  that  there  should  be  some  power  of  re-enti]^ 
and  that  there  is,  in  fact,  such  a  power  in  this  leasee  and 
that  nothing  prevents  its  being  considered  a  compliance 
with  the  terms  of  the  power  in  the  settlement  of  1757. 
Secondly,  That  the  power  which  Lady  Vernon  moiA 
be  supposed  to  have  had  in  contemplation,  is  to  be  col- 
lected from  the  leases  which  had  been  executed  of  pre- 
mises, which  formed  p^t  of  the  estate  which  is  the  sath 
ject  of  the  power:  Thirdly,  that  in  fact  the  power  has 
been  complied  with,  by  Lord  Verrum^s  having  rcaerfsd 
lis  beneficial  rents,  as  had  been  before  reserved  in  respeet 
of  the  estate ;  and.  Lastly,  that  there  is,  in  fact,  a  pom 
of  re-entry  given  by  the  general  clause  at  the  end  of  the 
lease,  which  enables  the  lessor  to  re-enter  in  case  of 
the  non-payment  or  non-performance  of  the  reservatioDS» 
covenants,  and  agreements  m  the  lease ;  and  that  this 
clause  gives  a  power  of  re-entry,  in  case  of  the  non* 
payment  of  the  rent  on  the  day  on  which  it  becomes  dne^ 
without  regard  to  there  being  a  sufficient  distress  on  the 
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premises;  that  this  general  clause  at  the  end  supersedes 
the  prior  clause^  which  had  been  limited  by  the  fifteen 
days,  and  clogged  also  with  the  condition,  in  case  there 
should  be  no  sufficient  distress  upon  the  premises.     To 
this  it  must  be  objected,  first,  that  it  is  not  a  power  of  re- 
entry given  for  non-payment  of  the  rent,  according  to 
die  nesenration,  but  that  it  is  protracted  to  a  period  of 
fifteen  days :  The  power  is  a  power  of  re-entry  for  non- 
payment of  the  rent  thereby  to  be  reserved,  which  means 
a  power  of  re-entry  in  case  the  rent  be  not  paid  according 
to  the  reservation,  that  is,  be  not  paid  on  the  day  on  which 
it  becomes  due.     Powers  of  re-entry  for  non-pajrment  of 
l^mt  are  very  clearly  defined  by  various  writers;   and 
lAitieton  says  (a),  that  ^^  estates  upon  condition  are  of 
two  sorts,  either  by  deed  or  law ;  that  mere  conditi^i 
bj  deed  is,  where  a  man  by  deed  enfeoffs  another  in  fee, 
teserving  to  him  and  his  heirs  yearly  a  certain  rent,  pay- 
able at  one  feast  or  divers  feasts  per  annum^  upon  con* 
dition  that  if  the  rent  be  behind,  &c.  that  it  shall  be 
Iswfiil  for  the  feoffor  and  his  heirs  into  the  same  lands 
or  tenements  to  enter,  &c.     And  if  it  happen  that  the 
rent  be  behind  by  a  week  or  month  after  any  day  of 
pagrment  of  it,  or  by  half  a  year,  &c.  that  then  it  shall  be 
laiwfal  for  the  feoffor  and  his  heirs  to  enter,  &c.    In  both 
tbese  cases,  if  the  rent  be  not  paid  at  such  time  or  before 
todi  time  limited  and  specified  within  the  condition 
comprised  in  the  indenture,  he  may  re-enter  the  estate  and 
<MBt  the  feofiee/^     There  is  a  clear  marked  distinction 
between  a  power  of  re-entry,  where  rent  is  payable  ge- 
lieridly,  and  a  like  power  where  it  is  postponed,  if  the 
lent  be  behind  for  a  certain  number  of  days.     There  is 
another  power  of  re-entry  for  a  coixlition  broken,  dis- 
tinctly treated  of  in  Comyn^s  Digest^  as  to  where  an  entry 
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181.0-  is  given  till  satisfied,  for  it  is  there  laid  down  that  (a), 

''T^  •*  A  condition  to  a  feoffment,  &c.  may  give  an  entry  ge- 

d.  Jeksby       nerally,  or  a  special  entry,  as  till  he  be  satisfied;  as  if  8 
V  condition  be  that  the  lessor  shall  enter  and  hold  the  land 

till  he  be  satisfied,  he  shall  have  the  land  only  in  the  na- 
ture of  a  distress."     But  where  the  entry  is  general,  it  is 
said  {b)  that,  ^^  If  a  condition  upon  a  feoffment  or  other 
estate  of  freehold   be,  tliat  for  non-performance^   the 
feoffor,  &c.  shall  enter ;  if  the  condition  be  broken,  the 
estate  is  not  defeated  generally,  till  entry  or  claim ;  and 
therefore,  if  he  can,  he  ought  to  make  an  actual  entry." 
There  arc  therefore  two  classes  of  estates  upon  condition 
containing  clauses  of  re-entry ;  one^  that  the  feoffor  or 
the  lessor  is  entided  to  re-enter  till  he  be  satisfied  the  renti 
and  profits,  which  only  gives  a  right  to  receive  the  rents; 
and  the  other  where  he  has  a  general  right  of  re-entry.— 
Those  are  the  two  distinctions  drawn  by  Chief  Baron 
Comyriy  and  laid  down  by  Littleton  (c). — Lord  Coke^  in 
his  commentary  on  this  section,  subdivides  the  right  of 
re-entry  into  two  branches ;  the  one^  where  the  rent  is 
not  paid  on  the  day  when  it  becomes  due,  and  the  other 
where  it  is  postponed.     This  being  a  general  clause  of  re- 
entry in  the  power  must  fall  within  the  first  branch,  and 
therefore  the  right  of  re-entry  accrues  in  case  the  rent  be 
not  paid  according  to  the  reservation,  that  is  on  the  day  on 
which  it  becomes  due;  if  it  could  be  extended  to  fifteen 
days,  it  might  be  extended  to  the  periods  mentioned  by 
Littleton^  and  even  to  a  year,  for  in  Grygg  v.  Masses  (<i), 
there  was  a  proviso  for  re-entry  in  case  the  rent  should 
be  in  arrear  a  year  after  the  day  of  payment,  that  case 
therefore  shews  that  the  payment  of  rent  may  be  port- 
poned  for  a  year:    But  the  inconvenience  would  be 


(a)  Com.  Dig.  Tit.  Condition.  O  3. (b)  Id.  Condition. 

0.  5. (c)  Sect.  325 (d)  Cro.  Eiiz.  764. 
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great  if  it  were  postponed  at  all,  for  it  might  happen  that 
the  lessor,  or  the  original  tenant  for  life,  might  die  before 
the  day  which  the  feoflFee  or  the  lessee  has  given  him  to 
save  his  forfeiture,  and  in  that  csfte  the  rent  could  not  be 
demanded  until  the  last  day ;  so  that,  if  there  be  a  clause 
of  re-entry,  provided  the  rent  be  unpaid  fifteen  days,  the 
demand  must  not  be  made  on  the  day  on  which  it  ought 
to  be  paid,  but  on  the  last  day  to  save  the  forfeiture, 
and  consequently  no  demand  could  be  made  in  this  case 
till  the  fifteenth  day.  So,  if  the  lessor  should  die  between 
the  day  of  reservation  and  the  day  on  which  the  rent  was 
to  be  paid  to  save  the  forfeiture,  it  might  be  extremely 
difficult  to  demand  the  rent,  because,  if  his  will  were 
not  proved,  the  executors  or  administrators  would  not 
be  entitled  to  it,  or  there  might  be  no  person  to  demand 
it,  and  then  it  would  be  doubtful  whether  the  remainder- 
man could  bring  an  ejectment  upon  a  demand  made  by 
the  executors  of  the  tenant  for  life;  so  that,  in  fact,  the 
right  of  re-entry  might  be  barred  altogether.     The  next 
objection  in  this  case  is,  that  the  power  of  re-entry  is  clog- 
ged with  the  condition,  ^^  if  there  shall  be  no  sufficient 
distress  on  the  premises."  The  plain  meaning  of  the  words 
used  in  the  deed  creating  the  power,  appear  to  bear  a 
different  construction :  if  the  lease  were  not  clogged  with 
this  condition,  there  would  be  an  immediate  right  of  entry 
given  to  the  lessor  by  the  common  law ;  but  if  it  be 
'so  clogged,  he  has  then   no   right  of  re-entry,  unless 
he   can  prove  that  there  is   no   sufficient    distress   on 
the  premises ;  and  therefore  he  cannot  bring  an  eject- 
ment till  he  has  ascertained,  and  be  enabled  to  prove 
that  there  was  no  such  distress,  because,  unless  he  can 
shew  that,  he  has  no  title  to  enter.    So  tliat  before  the 
statute  5  Geo,  2.  had  passed,  he  must  have  proved  two 
things ;  first  a  demand  of  rent  on  the  day,  and  secondly, 
that  there  was  no  sufficient  distress  on  the  premises^ 
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I819.  but  now  he  need  not  prove  that  he  demanded  the  rent 

"T^  on  the  day.     In  Coxe  v.  Day  (a),  it  was  treated  as  t 

d.  Jersey      clear  proposition,  that  a  right  of  re-entry,  clogged  with 
^-  such  a  condition  as  thc^resent,  was  not  so  beneficial  to 

the  remainder-man  as  an   absolute  power  of  re-entiy 
on  non-payment  of  rent;  and  the  same  was  adopted  in 
Doe  d.  Vattghan  v,  Meyler  (ft),  where  it  was  taken  ftr 
granted  that  the  lease  was  void  in  consequence  of  there 
being  a  clause  of  re-entry  in  case  of  non-payment  of  the 
rent  for  fifteen  days,  if  no  sufficient  distress ;  and  although 
the  lease  was  there  held  good  in  part,  yet  it  was  admitted 
that  this  clause  would  avoid  the  whole;  and  therefore 
the  principle  laid  down  in  Coxe  v.  Dcy  received  on 
affirmation,  and  was  assumed  in  that  case  to  be  good  kw. 
It  would  be  extremely  difficult  to  know  whether  there  be 
or  be  not  a  sufficient  distress  upon  the  premises.   Sappose 
a  distress  be  made  when  there  is  nothing  but  standing 
corn  on  the  premises,  which  is  distrunable  the  moment 
it  appears  above  the  ground,  yet  the  statute  which  gires 
a  right  to  distrain  com  (c)  directs  that  it  shall  not  be 
appraised  till  it  is  cut  and  gathered,  so   that  if  rent 
become  due  at  Michaelmas^   I8I79  and  a  distress  be 
made  in  the  December  of  that  year,  the  value  of  6od& 
distress  cannot  be  known  till  the  autumn  of  1818,  when 
the  com  would  have  become  ripe  enough  to  be  cut;  tbfe 
consequence  of  which  would  be  that  an  ejectment  conH 
not  be  maintained  till  the  spring  of  1819,  because  the 
distress  could  not  be  ascertained  till  the  autumn  of  1818* 
There  is  this   further   objection   to  the  clogging  the 
lease  with  this  condition,  which  is,  that  if  a  distress  be 
made,    the    remedy  by  re-entry  is  lost,   because  the 
distress   affii-ms  the  tenancy  (rf).     So  if  the    landlord 


(a)  ] 3  East,  118.— (A)  2  Maule  and  Set,  276. — (c)  11  Geo. 
2.  c.  19.  s.  8. (d)  Co.  Lift.  2 J 2.  b. 
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dktraiiii  he  loses  his  right  of  entiy(a);  and  in  the 
cases  of  Zauch  d.  Ward  v.  WilUngule  {b\  and  Good- 
right  d.  Charter  v.  CordwetU  (c\  it  was  held  that  a 
distress  amounted  to  an  express  confirmation  of  the 
tenan^;  and  therefore  if  a  person  distrains,  he  ad- 
mits the  tenancy,  and  the  right  of  entry  is  gone,  and 
consequcndy  the  adding  this  chiuse,  and  making  it  ne^ 
oessary  that  there  should  be  no  sufficient  distress,  takes 
away  the  power  of  re-entry  meant  to  be  given,  because 
there  ean  be  no  power  of  re-entry  if  there  be  a  sufficient 
distress  on  the  premises,  for  it  takes  away  the  chance  of 
forfeiture  and  the  power  to  r&-enter«  The  estate  woukl 
be  less  valuable  if  the  lease  be  clogged  with  this  power. 
The  meaning  of  the  creator  of  the  power  was,  that  the 
remainder-man  should  enjoy  the  estate  as  beneficially  as 
was  consistent  with  the  nature  of  the  power  he  had 
^rented.  By  the  power,  three  sets  of  leases  are  to  be 
Blade;  the  first  a  lease  for  lives,  or  determinable  on* 
Uvee;  the  second  a  lease  for  years;  and  the  third 
a(it  relates  to  mines — iA  the  first,  where  the  ancient 
xwnt  was  to  be  reserved  and  a  fine  taken,  the  powev 
to  r^entev  is  for  non-payment  of  rent  thereby  to  be 
reserved — in  the  second,  where  a  rack  rent  is  to  be 
taken,  and  which  is  confined  to  leases  for  twenty-one 
years,  the  power  of  re-entry  is  qualified  in  case  the  rent 
be  in  arrear  for  twenty-eight  days.  In  neither  of  these 
leases  is  there  any  thing  said  about  there  not  being  a 
sufficient  distress  on  the  premises ;  and  it  is  more  than 
probable  that  Lady  Vernon  might  have  felt  the  incon- 
▼eniences  that  would  arise  to  the  tenant  for  life,  or  the 
remainder-man,  if  he  were  obliged  to  see  the  sufficiency 
4^  the  distress  before  he  distrained.     She  meant  particu*- 
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larly  to  exclude  it  from  the  leases  for  lives,  and  for  thk 
reason ; — that  if  the  landlord  were  obliged  to  distrain  far  a 
pepper-corn  rent,  the  costs  of  the  distress  would  amoont 
to  more  than  the  rent  itself;  for  the  rent  is  only  £2  per 
annum^  and  supposing  that  all  the  leases  upon  this  estate^ 
which  amount  to  several  hundred,  were  leases  for  livea^ 
each  at  £2  per  year,  the  expenses  for  the  several  dis- 
tresses would  be  enormous ;  and  if  the  rents  should  all  be 
in  arrear  at  the  same  time,  there  would  be  the  further 
expense  incurred  by  sending  persons  to  inquire  of  die 
sufficiency  of  the  distress,  on  the  premises  of  the  respeo- 
tive  lessees,  before  he  would  be  authorised  to  bring  an 
ejectment ;  and  if  it  be  said  that  the  re-entry  was  €fc\j  a 
security  for  the  rent,  and  that  the  tenant  might  come 
in  and  redeem,  yet  the  statute  limits  the  time  of  sudi 
redemption  to  six  months  afier  the  execution,  after  whidi 
the  tenant  is  barred.    Here  the  right  of  re-entry  would 
be  rendered  nugatory,  because  there  always  would  be  a 
suf&cieiit  distress  on  the  premises  for  so  small  a  rent, 
whatever  there  might  be  on  the  estates  itt  rack  rent 
It  was  admitted  in  the  argument  in  this  case  in  the  comt 
of  Kin^s  Benchf  that  Coxe  v.  Day  (a)  need  not  be  dis- 
turbed, and  therefore  it  must  have  been  conceded  that  the 
power  in  the  second  class  of  leases  could  not  be  clogged 
with  the  condition  relative  to  the  distress;  and  conse- 
quently Lady  Vet-non  must  be  supposed  to  have  meant 
that  the  lessor  should  have  an  absolute  right  of  re-entiy 
under  the  second,  and  only  a  qualified  one  under  the  first 
set  of  leases.    For  such  a  supposition  there  can  be  no  rea- 
sonable ground ;  on  the  contrary,  there  is  no  reason  to 
suppose  the  second  set  of  leases  should  be  more  stricdy 
watched  than  the  first,  because  by  the  latter  the  le- 
mainder-man  is  more  particularly  bound ;  by  the  second. 


(<i)  }3  Ease,  118. 
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he  gets  nearly  as  full  an  enjoyment  of  the  property  under 
them,  as  if  he  had  been  in  possession  and  able  to  make 
the  leases  himself,  because  it  cannot  be  supposed  that  in 
a  few  years  the  rents  will  fall  to  any  great  degree ;  but 
under  the  first  set,  the  interest  of  the  remainder-man  is 
nearly  destroyed,  for  the  tenant  for  life  receives  a  fine 
and  a  nominal  rent,  to  the  latter  of  which  only  is  the 

• 

remainder-man  entitled,  and  it  is  only  in  the  time  of  the 
remainder-man  that  the  question  about  extending  the  time 
and  clogging  it  with  a  condition  can  be  made  to  arisen 
because  during  the  time  of  the  tenant  for  life,  he  himself 
would  be  bound  by  his  own  lease.  This  power  cannot  be 
construed  favourably  for  the  tenant  for  life,  for  the  general 
l^gal  construction  of  powers  made  by  tenants  for  life 
is,  that  they  ought  to  be  in  favour  of  the  remainder-man, 
because  he  is  prejudiced  if  the  lease  be  improperly  made. 
.There  is  no  hardship  on  a  tenant  for  years,  however  the 
lease  may  be  clogged,  because  he  will  pay  his  rent 
accordingly ;  but  if  there  be  an  indulgence  for  rent,  the 
tenant  for  life  may  increase  or  diminish  the  fine  accord- 
ing to  the  rent,  being  either  nominal  or  valuable.  It 
has  been  said  in  this  case  to  be  sufficient  if  there  be  a 
reasonable  power  of  re-entiy,  as  that  is  what  may  be 
supposed  to  have  been  in  the  contemplation  of  the 
parties,  which  proceeds  on  the  assumption  of  Lady  Ver- 
non having  required  a  power  of  re-entry,  without  saying 
what  kind  she  meant  to  specify :  but  she  has  pointed  out 
what  quality  she  requires  the  power  to  have,  and  that  is  a 
power  of  re-entry  for  the  non-payment  of  rent,  which  is 
not  in  the  defendant's  lease.  The  defendant  says,  that 
as  Lady  Vernon  has  expressed  herself  in  such  general 
terms,  she  was  indifferent  what  sort  of  execution  of  the 
power  was  made,  and  therefore  as  she  has  mentioned  but 
one  condition,  the  other  is  to  be  filled  up  at  the  discretion 
of  the  tenant  for  life,  who  may  engraft  on  it  as  many  con- 
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1819.         ditions  as  he  pleases.    The  general  terms  of  the  power  ait 
^^y^  not  complied  with  if  something  else  be  superadded.  If  the 

d.  Jersey       clause  in  the  lease  had  followed  the  power  aa  Erected  m 
V-  the  deed,  it  would  have  ran  thus :  '<  provided  always^  diat 

if  die  rent  hereby  reserved  shall  not  be  paid,  then  asd 
in  such  case  the  lessor  and  his  heirs  may  re-eater;''  inatad 
of  which  additional  words  were  superadded,  which  it*  Ji 
contended  may  be  introduced  at  the  discretion  of  the  te- 
nant for  life.    If  the  lease  had  stricdy  followed  the  poirei^ 
and  no  other  words  had  been  introduced,  the  origiosl 
tenant  for  life  might  have  re-entered,  for  non-payment  of 
rent,  on  the  day  pn  which  it  was  reserved  and  made.pay* 
able.     There  is  no  pretence  whatever  to  say,  that  under 
the  power,  the  tenant  for  life  had  a  right  to  introduce  dM 
clogs  and  conditions  with  which  the  lease  is  encumbered 
If   the  tenant  for  life  had  given  his  solicitor  no  di- 
rections as   to  what  conditions  were  to  be  inserted  in 
the  lease,  these  conditions  would  not  have  'been  snpei^ 
added;   he  might   as  well  have  introduced   a  spedil 
power,  such  as  a  power  to  re>^nter  till  the  rents  aie 
satisfied,  which  would  not  give  the  power  <^  re-entij 
for  possession  of  his  former  estates,    but  merely  tiU 
those  rents    which  were  due  had  been  paid.      Tlie 
Court   cannot    decide   whether   this  be   or   be  not  a 
reasonable  execution  of  the   power;  of  late  yeacs  it 
has  been  considered   as  a  mixture  of  law  and  fiid, 
and  this  being  of  the  same  nature,    they  cannot  de- 
termine the  reason  of  the  executicm,  as  the  kind  of  land 
in  the  estate  must  be  taken  into  consideration,  as  weUif 
other  circumstances,  which  being  matter  of  fact  tbcy 
will  not  attend  to.     How  would  this  case  stand  upon  the 
rules  of  pleading  ?  If  any  fact  were  pleaded  in  the  tsxwB 
of  the  instrument  creating  the  power,  and  the  evideocs 
to  support  it  was  the  mode  of  its  execution — ^wouUi^ 
not  be  a  variance  ?    Suppose  the  lord  of  a  manor  were  to 
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Ikge  a  custom  to  enter  on  hia  copybolderft  finr  noon 
myment  of  their  rents  in  the  terms  of  this  power»  and 
le  were  to  give  in  evidence  that  the  usage  had  been 
oi  give  a  power  of  re-entry,  in  case  the  rent  w#a 
uopaid,  for  fifteen  days,  and  no  sufficient  distress  be 
\ad  on  the  premises ;  or  if  he  were  to  aver  as  to 
reefaold  estates  held  of  the  manor,  a  tenure  in  tha 
erms  of  this  power,  and  produce  evidence  in  the 
erms  of  this  lease ;  in  one  case,  the  custonv  and  ia  the 
ithei^  the  tenure^  would  not  be  proved.  If  a  prescript 
km  be  alleged  in  general  terms,  and  on  proof  it  ap* 
lear  that  it  was  clogged  with  certain  conditions,  thai 
Fould  not  support  the  prescription.  Supposing  a  right 
if  entry  was  pleaded  under  an  annuity  deed,  wUch.  was 
tated  in  pleading  to  be  according  to.,  the  terms  cf 
his  power  in  the  settlement,  and  the  annuity  deed 
fhen  produced  in  evidence  appeared  to  be  exactly  in 
he  terms  of  this  lease,  that  would*  not  maintain  the 
illegation.  It  will  be  contended  for  the  defendant,  that 
he  words  in  the  power,  ^^  as  great  or:  beneficial  rents 
led  services  shall  be  reserved  as  had  before  been  v^ 
lerved,"  are  fully  answered,  and  that  as  beneficial  a 
."^ent  has  been  reserved  here.  Now  the  term  beneficial 
ftpi^es  only  to  the  amount  of  the  rent,  and  not  to  its 
security,  either  in  money  or  in  money's  worth.  There  is  a 
ground  on  which,  perhaps,  it  may  be  asserted  the  der 
fendant  has  a  right  to  enter  into  the  meaning  of  the  word 
boieficial,  by  connecting  the  former  leases,  so  as  to  aid 
such  a  construction :  but  those  leases  are  no  evidence 
whatever,  for  although  the  power  alludes  to  the  ancient 
ents,  it  does  not  extend  to  the  ancient  power  of  re-entry, 
:ic]  therefore  when  that  power  is  wished  to  be  engrafted 
>«=in  this  lease,  the  other  leases  are  perfectly  inad- 
i^saihle,  and  ought  to  be  considered  as  struck  out  of  the 
^fc^ial  verdict  altogether,  for  the  power  of  re-entry  is 
in  general  terms.     It  does  not  iqppear  what  the 
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18 1 9.         former  power  of  reentry  was  till  the  year  17fiO :   Lord 

^C^^  Mansel  up  to  that  time  was  owner  of  the  fee,  and  he 

Doe  .        . 

d.  Jersey      might  impose  any  conditions  he  pleased  on  his  tenants; 

V-  during  the  tenancy  for  life  of  Lady  Vernon,  it  does 

not  appear  what  power  she  had  of  maldng  leases,  and 
it  cannot  be  inferred,  that  she  had  such  a  power  as  die 
created  by  the  deed  of  1 757 ;  therefore  prior  to  that  year 
the  leases  themselves  can  have  no  operation  whatever; 
Non  constat,  but  that  she  was  prohibited  from  extending 
the  clause  of  re-entry  to  fifteen  days,  there  being  no  sot 
ficient  distress  upon  the  premises ;  and  therefore  what 
has  been  done  in  former  times  has  no  application  to  the 
subject,  because  it  is  not  shewn  that  the  parties  had  the 
same  control  over  the  estate  as  at  present  The  incon- 
venience that  would  arise  from  such  conduct  is  not  the 
least  of  the  bad  consequences,  for  every  tenant  for  life 
must  then  look  to  the  leases  for  100  years  back;  and 
should  he  execute  the  lease  according  to  a  power  granted, 
it  still  might  be  impeached,  for  not  being  made  accord- 
ing to  the  usual  form  of  the  ancient  leases;  besides  that, 
the  validity  of  a  lease  should  be  tried  by  the  power 
under  which  it  is  made,  and  not  by  former  and  pre- 
cedent leases,  which  existed  anterior  to  the  creation  of 
the  power.  The  uniform  tenor  of  all  the  cases  has  been 
that  former  leases  are  not  to  be;  referred  to.  In  Cooke 
V.  Booth,  indeed  (a),  where  there  had  been  successive  re- 
newals, containing  the  same  form  of  renewal  from  the 
time  of  the  former  lease  granted  by  the  ancestors  of  the 
party  in  1(>88,  the  question  was  upon  what  terms  the 
lease  should  be  renewed  ?  The  Judges  of  the  Court 
of  King's  Bench  thought  former  cases  might  be  ad- 
mitted to  explain  the  meaning  of  the  covenant;  but  that 
case  has  been  uniformly  disapproved  of  both  in  the 
Courts  of  Law  and  Equity,  and  a  different  rule  is  now 


(a)  Cotop,  8 19. 
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established.  The  first  case  in  which  it  came  to  be  conn* 
dered  was  in  that  oiBaynham  v.  Gvj/s  Hospital{a);  there 
Lord  Alvanley  most  strongly  protested  against  that  de- 
dsion.  In  Eaton  v.  Li/on,  before  Lord  Alvanley  {b\  he 
disclaimed  putting  a  construction  as  in  Cooke  v.  Booths 
from  the  acts  of  the  parties.  In  Moore  v.  Foley  (c),  Sir  JVil' 
liam  Grant  also  denied  the  authority  of  Cooke  v.  Booth  ; 
ao  in  Jggulden  v.  May  (d).  Lord  Eldon  expressed  his  dis- 
satisfaction of  that  case.  And  when  Jggulden  v.  May 
came  before  the  Court  of  King's  Benchy  Lord  Ellen^ 
borough  (e)  said  that  *^  serious  doubts  had  been  enter- 
twied  of  the  doctrine  laid  down  in  Coote  v.  Booth  {f\ 
and  which  then  it  was  unnecessary  to  decide;"  and  when 
Iggulden  V.  May  was  brought  on  error  into  the  Court 
oi  Exchequer  Chamber  {g\  Lord  Chief  Justice  Mansfield^ 
and  the  whole  Court,  were  of  opinion  that  the  case  of 
Cooke  T.  Booth  could  not  be  considered  as  an  authority, 
as  it  had  been  impeached  upon  all  occasions,  and  in 
which  the  Court  of  King's  Bench  were  misled  by  the 
renewals  stated  in  the  case  sent  from  the  Court  of 
Chancery,  The  former  leases,  therefore,  are  not  ad- 
missible in  evidence,  as  there  is  a  strong  opinion,  both  in 
Courts  of  Equity  and  Law,  that  the  acts  of  former  parties 
are  not  to  be  brought  in  aid  to  construe  the  particular 
act  in  discussion.  The  general  power  of  re-entry  does 
not  qualify  the  former  power.  Independently  of  this, 
the  lease  is  not  conformable  to  the  power,  first,  in 
extending  the  time  for  re-entry  to  fifteen  days,  and 
secondly,  in  clogging  it  with  the  condition,  in  case 
there  should  be  no  sufficient  distress  on  the  premises. 
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The  Solicitor  General,  contra.      The  only  question 
in  this  case  is,  whether  the  power  of  re-entry  is  con- 
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1619«         fiirmable  to   that   of  leasing   in    the    aetdement,   cr 
Dob  whether  the  former  complies  with  the  terms  of  the 

d.  Jersey      power.     A  power  of  leasing  must  be  construed  accord^ 
V*  iog  to  the  intention  of  the  party  creating  it,  and  is  not 

to  be  construed  strictly,  but  the  whole  of  the  iastnh 
ment  must  be  looked  at  in  order  to  collect  suck  intoit 
Here-  there  are  three  powers  of  leasing  given,  by  the 
first  of  which  the  tenant  for  life  is  empowered  to  least 
to  any  person  in  possession  or  reversion,  provided  ht 
does  not  grant  a  greater  interest  than  for  three  lives; 
and  is  restricted  to  such  lands  as  have  be^i  usaal^ 
let  for  life  or  lives;  which  leases  are  to  contain  a 
power  of  re-entry  for  non-payment  of  the-  rent  thercbf 
to  be  reserved.  The  second  pow«r  is  to  lease  at  nek 
rent,  and  differs  very  materiaDy  from  that  of  leasing  taf 
lives;  and  these  leases  are  to  contain  a  clause  of  re-entrjf^ 
in-  case  the  rent  be  unpaid  by  the  space  of  twenty-^jhft 
days  after  the  term  therein  appointed  for  paymeot 
thereof.  The  third  is  a  power  to  lease  lands  where  then 
are  mines,  and  which  contains  particular  directions  as  to 
those  leases*  It  is  fi^und,  by  the  special  verdict,  thst 
the  lease  in  question  is  conformable  to  the  ancient  ksMS 
with,  respect  to  the  rent  to  be  reserved.  The  first  powtf 
is  general  iu  its  terms :  a  power  of  re-entry  is  all  that  ii 
required.  There  was  a  discretion  in  the  tenant  to  insert 
a  reasonable  power  of  reentry.  This  is  reasonable^  sad 
therefore  the  terms  of  the  settlement  have  been  complied 
with.  It  has  been  said  that  the  former  leases  are  only  ^ 
be  looked  to  with  respect  to  the  payment  of  rent;  but 
the  rent  must  be  reserved  in  the  same  way  as  in  those 
leases.     On  the  construction  of  the  whole  of  the  power, 

the  donor  meant  that  those  former  leases  should  be  looked 

• 

at  not  merely  to  ascertain  the  quantum  of  rent,  but  the 
manner  of  reserving  it,  and  the  proviso  of  re-entry  ii 
one  of  the  terms  on  which  it  is  reserved.  With  reelect 
to  the  leases  for  lives,  the  power  only  requires  a  r%ht  of 
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re-entry  generally :  a  reasonable  power  of  re-entry  there- 
fere  is  all  that  can  be  required ;  and  yet  it  has  been  said, 
that  in  the  case  of  a  power  of  re-entry,  when  there  is  no 
sufficient  distress,  a  party  loses  the  right  to  re-enter,  if  he 
do  not  use  the  means  of  knowing  whether  there  be  a  suf- 
&dent  distress  or  not*  There  was  never  a  lease  for  lives 
containing  a  power  of  re-entry  in  case  the  rent  was  not 
|Nud  at  the  day  on  which  it  became  due.  As  to  the  ad- 
nMasibility  of  the  former  leases  in  evidence,  the  case  of 
Iggidden  v.  May  (a)  has  no  application  to  the  present,  as 
tiie  question  there  was,  whether  the  lease  should  contain 
ii  eovenant  for  renewal,  and  the  words  were  plain  to 
grant  a  lease  for  twenty-one  years,  and  a  renewal  under 
the  covenant  contained  in  that  particular  lease ;  and  other 
leases  were  attempted  to  be  produced  in  order  to  con* 
fltme  that  covenant,  but  it  was  held  that  the  terms  of 
tte  covenant  were  plain,  and  that  there  should  not  be 
finolh^.  But  here  it  cannot  be  contended,  that  under 
tfak  power,  a  lease  might  be  granted  reserving  a  rent 
iftimlally,  which  had  before  been  reserved  qnarterlyi 
The  former  leases  must  therefore  be  looked  to  as  to  the 
ttode  of  reservation  and  the  proviso  for  re-entry.  The  case 
of  Coxe  V.  Day  {b)  does  not  affect  the  present  question^ 
l^e  proviso  there  was  similar  to  the  second  power  here^ 
trix.  that  there  should  be  a  i)ower  of  re-entry,  in  case 
of  non-payment  of  rent  for  twenty-one  days;  and  the 
fesse  in  that  case  was  with  a  power  of  re-entry  in  case 
tiie  rent  was  behind  for  twenty- one  days;  and  there  was 
Bb  sufficient  distress  on  the  premises,  and  it  was  there 
contended,  that  as  the  power  expressly  pointed  out  that 
die  right  of  re-entry  was  to  be  in  case  the  rent  was  be* 
hind  for  twenty-one  days,  the  clogging  it  with  the  sufi- 
fieiency  of  distress  was  an  excess  of  the  power.     That 
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case^   however,    is  in  direct  opposition  to  HotUy  y. 
Scott  (a)y  which  was  not  there  adverted  to,  where  die 
power  was  to  lease  for  any  number  of  years,  and  the  lease 
contained  a  clause  giving  a  power  of  re-entry  if  the  rent 
was  unpaid  for  twenty-one  days.     The  same  objecdoo 
was  there  taken  against  the  lease  as  here^  and  the  Comt 
determined  that  the  clause  for  re-entry  was  for  the  se- 
curity of  the  rent,  and  that  by  the  statute  otGeo,  2.  there 
could  not  be  a  re-entry  unless  there  had  been  a  suffideot 
distress ;  and  Lord  Mansfield  {b)  is  reported  to  have  sak^ 
*^  Re-entry  is  a  power  given  to  enforce  the  payment  of  rent 
The  clause  of  re-entry  is  for  securing  the  rent;  it  is 
short,  with  words  of  course,  and  does  not  preclude  the 
operation  of  law;  but  the  law  says  you  shall  demand  the 
rent  before  you  make  use  of  this  remedy."     If  the  lessor 
of  the  plaintiff  had  granted  under  the  second  claiue 
the  power,  the  case  of  Coxe  v.  Day  {c)  might  apply,  ba 
it  does  not  touch  the  first,  which  only  requires  a 
able  power  of  re-entry,  and  not  in  case  of  the  rent* s 
being  paid  on  the  day.     With  respect  to  the  latter,  <^ 
general  clause  of  re-entry,   it  has  words  suffideot 
embrace  the  non-payment  of  rent  at  the  day, 
the  lessor  may  re-enter;  and  it  has  been  said,  that  iSmM- 
clause  can  have  no  operation,  as  it  is  repugnant  to 
first.     But  in  ShepparcTs  Touchstone  (rf)  it  is  laid  do 
as  a  general  rule,  that  if  there  be  two  clauses  of  a 
repugnant  to  each  other,  that  the  first  shall  be  recei 
and  the  latter  rejected,  except  there  be  some 
reason  to  the  contrary.     There  is  another  rule  of  con 
struction  applicable  to  this  case,  viz,  that  the  whde 
the  deed  must  take  e£Fect  according  to  the  letter,  td 
magis  valeat  quam  pereat*     This  being  a  lease  as  against 
the  remainder-man,  can  only  take  efiect  according  to  the 


(a)  Lo/ff,  3 1 6.     S.  C.  MS.  note  of  Mr.  But/er (k)  Arf- 
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ition  of  the  power ;  if  it  take  effect  on  non-pay- 
;  of  rent,  it  only  does  so  if  there  be  a  general 
e  of  re-entry ;  if  there  were  no  other  clause  than 
it  should  be  lawful  for  the  lessor  to  re-enter,  the 
of  re-entry  would  accrue,  if  the  rent  were  not 
at  the  day ;  but  here  it  is  qualified  by  the  words, 
)e  not  paid  within  fifteen  days.  In  the  construction 
deed  the  general  rule  must  prevail,  unless  there  be 
cular  circumstances  which  shall  induce  the  Court 
o  apply  it.  So  it  must  be  considered  here,  unless 
atter  general  clause  is  to  overrule  the  former.  The 
isistency  in  this  case  between  the  general  and 
al  clauses  is  not  greater  than  in  Roe  d.  Goatley  v. 
\e  (a),  where  there  was  first  a  general  covenant  to 
ir,  and  afterwards  a  special  covenant  to  repair 
in  ^ree  months  after  notice,  with  a  general  power 
le  landlord  to  re-enter  in  case  the  tenant  broke  any 
le  covenants.  The  landlord  there  re-entered  after 
«,  and  before  the  expiration  of  the  three  months ; 
Lord  Ellenborough  held  that  he  might  do  so,  as  the 
contained  a  general  covenant  to  repair,  which*  ha  1 
broken  by  the  tenant :  So  here,  there  is  a  genernl 
c  in  the  first  power,  and  this  is  the  usual  power  (»f 
Ltry,  and  by  the  former  leases  it  appears  that  this 
fx  is  customary  and  reasonable;  and  therefore  the 
r  could  not  re-enter  on  non-payment  of  the  rent  at 
Lay  on  which  it  became  due.  Whether,  therefore, 
be  a  reasonable  power  or  re-entry,  or  the  usual 
ir,  the  lease  has  sufficiently  complied  with  it,  and  is 
nformity  thereto. 

ir.  Littledale,  in  reply.— The  case  of  Hotley  v.  Scoti 
>  inaccurately  reported,  that  it  was  unnecessary  to 
r  to  it  in  that  of  Coxe  v.  Day.  The  former  could 
5  been  but    little    considered,   or  undergone  any 
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serious  discussion,  for  Lord  Mansfield  is  there  reported 
to  have  said  (a),  ^'  As  to  demand,  a  clause  for  re-«itry  is 
required  as  a  security  for  the  rent,  demand  is  requisite 
both  by  common  law    and   statute.'^       That    cannoC 
be  correct,   because  a   demand  was    rendered   uime- 
cessary  by  the  statute ;  and  his  Lordship  is  also  supposed 
to  have  said  in  that  case,  that  '*  a  clause  of  re-entry  will 
never  be  allowed  further  than  as  a  security  for  rent* 
But  the  authority  of  Littteton^  and  the  propositions  of 
Comyriy  shew  that  the  clauses  of  re-entry  for  non-pay- 
ment of  rent  must  operate  much  further  than  a  securit]r 
for  rent,  because  they  are  clauses  of  condition,  and  sbev 
that  there  is  a  distinction  between  a  right  of  re-entiy 
where  there  is  not  a  sufficient  distress,  and  a  similar 
right  where  there  is.     It  has  been  contended  for  tbe 
defendant,  that  the  first  clause  as  to  the  leases  for  lives 
contains  a  power  to  let  leases  in  reversion,  which  dull 
and  may  contain  certain  covenants  and  powers ;  bat  it 
does  not  necessarily  follow  that  those  leases  are  to  be 
precisely  in  the  same  form  as  the  former  leases  had  beea* 
Although  the  leases  in  reversion  may  contain  a  stipn— — 
lation  that  tlie  rent  shall  be  paid  half-yearly,  bavin] 
been  before  paid  quarterly;  yet  the  mode  of  securi 
such  rent  is  not  to  be  on  the  same  terms  as  those  con—* 
tained  in  the  former  leases.     This,  however,  refers  \J^^ 
the  former  leases,  as  to  the  amount  of  the  rent,  and^B 
that  the  ancient  duties  and  services  are  to  be  kept  up  i 
the* new  leases;  and  it  also  refers  to  the  former  leases, 
to  ascertaining  the  class  of  lands  to  be  let  under  tb^ 
new  ones.     But  in  the  power  of  re-entry,  no  reference 
whatever  is  made  to   the  former  leases,    though  tb^ 
creator  of  the  power  has  given  directions  as  to  the  re- 
quisites of  the  new  leases  for  three  several  species  of 
property.     With  respect  to  the  leases  for  lives,  the  power 


(a)  LnfL  319, 
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re-entry  is  general  on  account  of  the  smallness  of  the  1819* 

t,  and  the  donor  intended  to  secure  the  remainder-  i^^^ 

I  in  the  strictest  possible  way.     It  has  been  also  con-      d.  Jsaanr 
led,  that  this  must  be  a  reasonable  power  according        ^  ^* 
he  discretion  of  the  tenant  for  life.     But  no  diacre- 

is  g^ven,  except  as  to  heriots.  How  comes  it  that 
Qty-eight  days  are  to  be  introduced  in  the  cases  of 
[-rent  only,  if  the  creator  of  the  power  did  not  know 
import  to  be  given  to  the  three  different  classes  of 
es  ?  In  no  part  of  the  settlement  is  tlierc  the  least 
ntion  manifested  by  the  creator  of  the  power,  that  the 
es  for  lives  should  be  clogged  as  this  is,  or  that  even 
sasonable  extension  should  be  allowed  to  the  tenants 
life.  The  intention  of  reasonableness  is  wholly  spe- 
itive.  In  the  case  of  Doe  d.  AUan  v.  Calvert^  (a) 
ugh  the  leases  were  according  to  the  custom  of  the 
intry,  it  was  not  a  good  execution  of  the  power ;  and 
lough  various  deeds  were  produced  to  shew  such 
torn,  the  Court  refused  so  to  treat  it  The  construe- 
I  of  powers  must  be  confined  to  the  instrument  which 
lies  them.  Not  even  a  reasonable  discretion  can 
lad  recourse  to  or  permitted,  in  the  leases  for  lives; 

they  must  be  strictly  confined  to  a  power  of  re- 
y  for  non-payment  of  rent  on  the  day,  and  cannot 
xxd  to  the  fifteen  days,  as  contended  for  by  the  de- 
Iftnt  But  at  all  events  the  words  *^  non-payment  of 
^  cannot  be  clogged  with  the  further  terms  "  if  there 
K>  sufficient  distress  X)n  the  premises.'*^  A  to  whether 
» be  the  usual  and  accustomed  power  of  re-entry,  and  a 
4  execution  of  the  power,  the  rule  is  to  see  whether 
^  conformable  to  the  words  of  the  power,  and  not  to 
itxluce  extrinsic  evidence,  unless  it  is  furly  to  be  coU 


(a)  2  East,  376. 
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^^^         lected  from  the  words  of  the  instrument  creadng  such 
Doe  power.     Now  in  this  case  there  is  no  ambiguity ;  it  is  a 

d.  Jersey      power  of  re-entry  for  the  non-pajrment  of  rent.     No  i©- 
Smith.        ference  can  therefore  be  had  to  the  former  leases.    As  to 
the  latter  clause  being  a  good  execution  of  the  power,  it 
cannot  be  contended  that  where  a  special  power  of  entiy 
is  given  on  a  particular  event,  that  it  can  be  controlled  hj 
a  general  power.     The  case  of  Moe  d.  Goatley  v.  Payn 
is  wholly  distinct  from  the  present,  as  there  a  clause  wm 
merely  superadded  that  the  lessor  might  pve  his  teomA 
notice  to  repair  under  a  power  of  entry  to  view  the  pre- ' 
mises.    The  clauses  there  were  perfectly  inconasteot, 
and  the  question  was  whether  the  breach  of  the  genoil 
covenant  should  take  away  the  other;  but  here  is  a 
general  clause  of  re-entry  at  the  end,  which  can  extend 
only  to  the  cases  not  before  provided  for,  and  does  not 
contemplate  the  non-payment  of  rent.     A  special  power 
cannot  control   a  general  one.— -i7fU  v.   Grange  (a)^ 
Turpin  v.  Forreyner  (i)— so  in  Cother  v.  Afmtbt  (r), . 
when  there  are  two  clauses  in  a  deed,  of  which  the 
latter  is  contradictory  to  the  former,  there  the  fbnner 
shall  stand.     In  Berry  v.  Perry  (d)  it  is  said,  in  the 
interpretation   of  words   there  are  two  grounds: — Ist, 
if  the  second    part    contradicts  the   first,  the  seoooi 
shall   be  void;    ^ly,   if  the  last    part   expound  the 
first,  both   shall  stand.     Here  both  parts  may  stand 
together,  as  in  one,  the  special  clause  operates  as  an 
exposition   of  the  other.     In  Nckes*s  case  (^),  where 
a  question  arose  on  a  bond,  the  words  of  demise  were 
used,  and  there  was  a  covenant  for  the  less^  quiei 
enjo}mient    without    eviction,    by   the    lessor    or   any 


(a)  Plowden*s  CommentarUSflOd* {b)  1  Bttht.  lOl^— ^ 

(c)  HardreSf  89— (<0  1  Ro^'s  Rep.  376.-~*(e)  4  Rep.  6(X 
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daiming  under  him;  and  it  was  held  that  the  ezprefls 
covenant  qualified  the  generality  of  the  covenant  in  law, 
and  restrained  it  by  the  mutual  consent  of  both  parties 
that  it  should  not  extend  farther  than  the  express  cove- 
nant, quia  clausula  generalis  rum  refertur  ad  expressa* 
There  are  a  great  number  of  other  cases  on  this  point, 
which  are  collected  in  Viner*s  Abridgment  (a).  That  of 
the  Archbishop  of  ForAr  v.  Vernon  is  expressly  appli- 
cable to  this  part  of  the  case.  If  Coxe  v.  Day  (b)  be  an 
authority,  and  this  case  were  decided  for  the  defendant, 
it  would  be  difficult,  if  not  impossible,  to  reconcile  them* 
The  only  question  here  is,  whether  this  lease  be  executed 
according  to  the  intention  of  the  creator  of  the  power. 
There  is  no  ambiguity  in  the  original  deed  of  settlement^ 
juid  the  former  leases  were,  therefore,  inadmissible  in 
evidence ;  but  even  then,  the  intention  of  the  creator  of 
the  power  b  clear  and  manifest. 


a7» 
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Jan.  29, 1819. — Mr.  JervUy  for  the  plmntiff.— By  the 
original  settlement  of  1757,  the  respective  tenants  for  life 
were  empowered  to  grant  various  sorts  of  leases  of  different 
kinds  of  property ;  and  among  others,  leases  for  lives  or 
years,  determinable  on  lives,  of  lands  formerly  let  in  that 
manner,  under  certain  conditions  and  restrictions;  and 
amongst  others ;  *^  So  as  there  were  contained  in  every 
8uch  lease  a  power  of  re-entry  for  non-payment  of  the  rent 
thereby  to  be  reserved.^ — The  lease  in  question  contains  a 
power  of  re-entry,  in  case  of  non-payment  of  rent  for  fifteen 
days,  and  there  being  no  sufficient  distress  on  the  pre- 
mises. .  This,  therefore,  is  not  a  valid  lease,  under  the. 
IpffMiig  power,  as  against  the  remainder-man.  In  order 
to  suppcHt  this  positicH),  it  is  necessary  to  consider,  Firsiy 
the  grammatical  construction  of  the  particular  part  of  the 


(a)  TiL  Grant.  H.  13. (6)  13  Eatl,  118. 
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power  on  which  the  present  question  bjAbs^:  SeconHj, 
the  intention  of  the  creator  of  the  power,  to  be  collected 
from  the  words,  and  the  object  of  the  whole  of  the  power, 
considered  both  collectively,  and  in  its  separate  parts: 
niinUyj  the  rule  by  which  the  power  is  to  be  construed: 
FourtMy^  that  the  proviso  for  re-entry  in  the  lease  is  not 
conformable  to  the  leasing  power  in  the  settlement,  but 
differs  from,  and  is  not  so  advantageous  to  the  remainder- 
man :    and,    Lastlyy   that  the  evidence  of  the  former 
leases,  which  was  received  to  prove  that  the  dause  of 
re-entry,  in  this  lease,  was  conformable  to  the  usual  and 
accustomed  form  of  clauses  of  re-entry,  in  leases  of  other 
land  similarly  circumstanced,  both  prior  and  subsequent 
to  the  settlement  creating  the  power,  was  inadmisaUe 
for  that  purpose. — First,   as  to  the  grammatical  <Soo- 
struction  of  that  part  of  the  power  on  which  this  ques- 
tion arises.     The  words  are  by  way  of  proviso^  "  So  a» 
there  be  contained  in  every  such  lease  a  power  of  re- 
entry ^/or  non-payment  of  the  rent,  thereby  to  be  re- 
served.*"    In  imjx)sing  this  condition,  the  creator  of  the 
power  has  not  used  one  word  of  reference,  but  used 
the  indefinite  article   **  o.^     Though   it  may  be  said 
that  this  article  may  mean   "  somey^  **  ^^.y**  y^^  ^ 
cannot  be  contended  that  the  condition  would  be  sa- 
tisfied by  the  insertion  in  such  lease  of  some  or  aojr 
clause  of  re-entry  of  any  kind  whatever,  and  in  any 
event,  however  remote  and   unlikely ;   for  that  wouk^^ 
leave  too  little  restraint  upon  the  person  who  was 
execute  the  power ;  in  fact,  it  would  leave  him  under  oi 
restraint  at  all.     But  it  may  be  said,  that  by  the  w< 
of  the  power  being  generally,  "  a  power  of 're-enti7> 
was  meant  "  any  usual  or  reasonable^  power  of  re-entiy; 
that  the  creator  of  the  power  required  a  power  of  w* 
entry,  without  saying  what  power,  and  that  he  therefore 
left  it  in  the  discretion  of  the  tenants  for  life  to  insert  IPJ 
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isual  or  reasonable  power  of  re-entry  in  the  lease.    But  18ig. 

his  argument  will  proceed  on  an  assumption  altogether  Dq^ 

infounded,  viz,  that  the  grantor  merely  required  a  d.  Jbrsst 
lower  of  re-entry,  without  saying  what  power;  but  he  s  ^' 
las  said  what  power  it  should  be :  namely,  that  it  should 
e  a  power  of  re-entry  for  non-payment  of  rent,  and 
\e  has  not  left  any  thing  to  the  discretion  of  the  person 
rho  is  to  execute  the  power.  It  is  true  he  has  expressed 
limself  generally,  indeed  so  generally,  that  he  has 
pecified  but  one  quality  which  he  required  the  power 
f  re-entry  to  have,  namely,  that  it  should  be  for  non- 
ojmcnt  of  rent;  but  his  having  imposed  this  one 
ondition  only,  is  certainly  no  reason  why  a  compUance 
dth  that  condition  should  be  dispensed  with.  The 
reator  of  the  power  has  not  said,  that  it  shall  be  the 
isual  power;  nor  that  it  shall  be  a  reasonable  one,  but 
le  has  said,  generally,  that  it  shall  be  for  non-payment 
if  rent;  and  there  ought  certainly  to  be  some  very 
strong  reason  for  so  construing  the  power,  as  to  dispense 
with  the  generality  of  the  condition  which  he  has  annexed 
to  its  execution,  and  to  substitute,  in  its  place,  a  special 
or  qualified  condition,  according  to  a  discretion  which  he 
lias  not  delegated  nor  entrusted  to  any  one.  Who  is 
o  judge  what  is  a  usual  or  reasonable  power  of  re- 
ntiy  ?  Is  the  tenant  for  life  to  do  so  ?  If  he  is,  by  what  is 
*  to  be  directed  ?  Is  it  by  reference  to  former  leases,  or 
.tfa«t  which  is  generally  usual,  or  generally  reasonable  ? 
is  the  criterion  to  be  found  ?  That  which  may  be 

in  one  part  of  the  country,  may  not  be  so  in  another. 

which  may  be  usual  generally,  may  not  be  the  cus- 
^  On  this  particular  estate.  What  would  be  a  reason- 
®  tume  to  allow  for  suspending  the  right  of  re-entry  for 
t^-'X^yro^n^  of  rent  ?  If  fifteen  days  be  a  reasonable  time, 
O0\d  twenty-one,  twenty-eight,  forty-two,  or  sixty  days, 
e  ^  reasonable  time  ?  In  many  places  rents  are  recdved 
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ISig.         only  one  half  year  under  another.  In  some  great  ftnnBef 

^[T'^  the  tenants  are  always  allowed  to  retmn  a  year's  rent  in 

d.  Jersey      hand;  would  an  extension  of  the  time  to  those  periods 

V*  be  unreasonable  ?  Is  the  Court  to  ludse  what  is  reason- 

Smitu. 

able?  If  so,  by  what  rule  are  they  to  be  guided?  Ii 

the  Jury  to  find  the  fact  in  every  case,  or  is  the  question 

to  be  decided  by  the  Judges  in  each  as  it  shall  arise? 

If  so,  case  afler  case  must  be  examined  to  ascertain  the 

utmost  limits  of  what  is  reasonable,  a  limit,  beyond 

which  nothing  would  be  deemed  reasonable,  and  the 

greatest  confusion  and  uncertainty  would  be  introduced 

into  this  head  of  the  law,  as  has  happened  in  the  case  of 

illusory  appointments,  in  Courts  of  Equity  (a) ;  and  the 

Court  would  have  to  regret  in  this  case,  as  they  did  in 

those  cases,  (when  it  was  too  late)  that  they  had  ever  d^ 

viatcd  from  the  plain  rules  of  simple  grammar.    The 

creator  of  the  power,  by  omitting  to  use  words  of  refooMe 

to  former  leases  in  this  particular  part  of  the  power, 

though  he  used  them  in  other  parts  of  the  power,  has 

excluded  all  reference  to  former  leases  for  this  purpoife 

The  words  which  are  here  used  are  also  very  strong: 

they  are  "  a  power  of  re-entry."  The  meaning  of  the  word 

power  is  that  which  enables  a  man  to  do  any  thing;  and 

here  the  word  power  not  only  has  that  meaning,  but  it 

imports  a  right  accompanied  with  the  means  of  re-eotiy. 

Tlie  word  is  not  "  a  clause  of  re-entry,"  which  is  the  woid 

the  creator  of  the  power  uses  when  he  comes  to  speak  of 

the  leases  at  rack-rent,  and  which  might,  with  greater 

plausibility,  be  argued  to  mean  an  authority  to  do  the 

act,  either  under,  or  not  under  restrictions,  but  **jMwer'* 

which  expresses  something  entirely  absolute.     Then  the 


{a)  See  Lord  Alvanley^s  doctrine  on  illusory  appointmenti 
in  Kemp  v.  Kemp,  5  Vet.jun.  849.  Buicher  v.  Buicker,  g  Vtu 
jun,  382. 
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deed  goes  on  to  say,  ^^foty^  not  on,  •*  nonpayment  of  the 
rent  thereby  to  be  reserved :"  but  the  word  "yZw"  has  pre- 
cisely the  same  meaning  as  the  word  "  on"  would  have 
had.    <*  On,"  according  to  Doctor  Johnson^  in  one  of  its 
senses,  is  a  preposition  denoting  the  time  at  which  any 
thing  happens.  *^  Fotj*  according  to  the  same  authority, 
in  one  of  its  senses,  means,  ^^  because  of;^  and  according 
to  Mr.  Home  Taokcy  in  his  Diversions  of  Purley  (a), 
the  word  ^^for*^  means  "  cause"  and  nothing  else;  the 
word  ^^fof'*  therefore  is  synonymous,  or  nearly  so,  with 
the  word  ^^  on"  in  the  sense  in  which  it  is  used  in  this 
place,  at  least  it  is  quite  as  strong.    A  power  of  re-entry, 
"  on"  nonpayment  of  rent,  would  be  a  power  authorizing 
re-entry  on  the  happening  of  that  event.     A  power  of 
re-entry,  "  for"  nonpayment  of  rent,  would  be  a  power 
authorizing  re-entry  for  the  cause  of  nonpayment  of 
rent:  now,  as  the  rent  would  be  payable  at  some  time 
certain,  the  happening  of  the  event,  and  the  cause  of 
the  re-entry,  would  then  both  necessarily  occur  at  one 
and  the  same  time :  the  power  of  re-entry  must  attach 
at  some  time  or  other,  and,  in  the  absence  of  any  dirco- 
ti<Hi  to  the  contrary,  it  must  attach  at  the  same  time 
when  the  cause  for  it  occurs. — Upon  the  first  pointy 
therefore^  the  words,  **  a  power  of  re-entry  for  non- 
payment of  rent,"  mean,  Jirsty  a  power  which  shall  be 
general  and  absolute,  and  shall  give  a  right  of  re-entry 
on  the  occurrence  of  the  default;  and,  secondly^   one 
which  is  unlimited  and  unclogged  with  any  condition : 
bat  it  is  not  necessary,  for  the  purposes  of  this  particular 
case,  to  go  the  length  of  botli  parts  of  this  proposition : 
it  is  enough  to  establish  the  second,  namely,  that  it  means 
one  that  is  unlimited  and  unclogged  with  any  condition* 
Secondly^  as  to  the  meaning  and  intention  of  the  creator 
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(a)  Vol.  L  2d.  edit.  366. 
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1S19.  of  the  power,  to  be  collected  from  the  words,  and  the 

tr^  object  of  the  whole  of  the  power,  considered  both 

d.  Jersey       collectively  and  in  its  separate  parts.     And  first,  as  to 
^*  the  words  of  the  power:  the  power  is  threefold;  it  is 

for  letting,  first,  at  customary  rents,  secondly,  at  radc 
rents,  and,  thirdly,  for  letting  mines.  First,  with  respect 
to  those  parts  of  the  estate  which  were  then  leased  for 
life  or  lives,  or  for  years  determinable  on  the  circling 
of  a  life  or  lives ;  it  authorises  the  granting  of  leases  to 
any  person  or  persons  in  possession,  or  reversion,  for 
one,  two,  or  three  lives,  or  for  any  number  of  yean 
determinable  on  the  dropping  of  one,  two,  or  three 
lives,  under  a  number  of  conditions  and  restricdom, 
each  of  which  is  introduced  by  the  words,  **  so  as  there 
be  not  more  than  three  lives  at  once  in  each  lease  ;**  *^sa 
as  there  be  reserved  the  ancient  and  customary  yearlj 
rents,  duties,   and  services;  or  more,   or  as  great  or 
beneficial  rents,  duties,  and  services,  or  more^  as  then 
were,  or  at  the  time  of  demising  the  premises,  should 
be   reserved    and  made    payable   in    respect   theret/, 
except  heriots,"  (which  might  be  compounded  for,  ac- 
cording to  the  will  and  pleasure  of  the  lessor.)   It  is  here 
to  be  observed,  that  where  the  creator  of  the  power 
chose  to  make  a  reference  to  former  leases,  he  has  done 
so,   as  in  the  instance  of  requiring  that  there  should  be 
reserved  the  ancient  and  accustomed  rents,  &c.,  as  then 
were,  or  at  the  time  of  demising  the  premises,  should  be^ 
reserved  and  made  payable  in  respect  thereof;  where  he 
chose  to  give  a  discretion  to  the  tenants  for  life,  a^in 
the  case  of  heriots,  he  did  it ;  but  in  requiring  the  power 
of  re-entry,   he  neither  referred  to  the  former  leasei, 
nor  to  the  usual  clause  of  re-entry  (if  indeed  diere  be 
any  such  thing),  nor  did  he  use  any  words  importing  a 
discretion  to  be  exercised  by  the  several  tenants  for  life, 
but  he  expressed  himself  absolutely,  <<  a  power  of  re- 
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entry  for  noDpayment  of  rent,"  ^nd  went  on  wkk 
other  absolute  conditions  in  the  same  manner;  ^*  so  as 
the  lessees  be  not  by  any  express  clause  freed  from  im- 
peachment of  waste,  and  so  as  tliey  do  seal  and  deliver 
(x>unterparts  of  their  leases."     Secondly,  the  power  of 
granting  leases  at  rack  rent,  which  is  also  subject  to 
certain  conditions  and  restrictions,  namely,  so  05  the 
lessees  be  not  by  any  express  clause  freed  from  im- 
peachment of  waste,  and  so  as  they  do  execute  counter- 
parts of  their  leases,   and  so  as  in   every  such   lease 
for  any  term  of  years  absolute  respectively,  there  be 
contained  not  a  power,   but  a  clause  of  re-entr}*,   in 
case  the  rent  or  rents  thereupon  to  be  resented  be 
behind  or  unpaid  by  the  space  of  twenty-eight  days, 
after  the  times  thereby  respectively  appointed  for  pay- 
mtat  thereof.     Therefor^  where   the  creator  of  the 
power  thought   fit  to    extend  the  time    for  re-entry 
beyond  the  day  appointed   for  the  payment  of  the 
rent,  he  did  it :  clearly  proving  he  was  well  acquainted 
with  the  practice  of  doing  so  in  some  cases,  and  he 
adopted  that  practice  in  this,   which  is  the  only  case 
where  he  thought  fit-to  do  so.    Thirdly,  as  to  the  power 
of  leasing  mines  for  thirty-one  years.     These  also  were 
to  be  leased,  under  certain  conditions  and  restrictions, 
introduced  by  the  same  words,   so  as  the  lessees  be 
not  by  any  express  clause  freed  from  impeachment  of 
waste,  and  so  as  they  do  execute  counterparts  of  their 
leases,  and  so  as  there  be  also  inserted  such  proper  and 
usual  covenants  for  the  effectually  winning  and  working 
the  said  mines,  and  smelting  the  ore,  and  doing  all 
other  proper  and  necessary  acts,  as  are  usually  inserted 
in  leases  of  the  like  nature.     The  material  observation 
that  arises  on  this  part  of  the  power  is,   that  in  a 
former  part  of  it,    where  the  donor  thought  fit  to 
dp^so,  he  referred  to  the  former  leases  which  would 


isig. 


Dos 
d.  Jersey 

Smith. 


3g0  CASES   IK  BASTJBK  TSBM, 

leig.         constitute  a  particular  class  or  particular  classes  of  case% 


Dos 


Smith. 


but  that  here  he  has  referred  to  ivhat  is  generally  usual; 
d.  Jeksey      — On  the  words  therefore,  of  the  whole  of  the  power, 
V.  considered  both  collectively,  and  in  its  separate  parts; 

from  the  donor's  having  in  certain  cases  referred  to 
former  leases  as  to  the  ancient  and  accustomed  rents, 
his  having  given  a  certain  discretion  as  to  heriots,  his 
having  in  other  cases,  extended  the  time  for  re-entry  till 
twenty-eight  days  after  the  day  on  which  the  rent  was 
made  payable,  and  finally,  his  having  in  other  cases  re- 
ferred to  what  was  generally  usual,  it  is  impossible  to 
argue  for  the  annexing  of  any  lunitaUon  or  restrictioii, 
to  any  of  the  conditions  which  he  has  made  in  tbdr 
terms  absolute  and  general  The  maxim  ^^'Expressum 
Jacit  cessare  tacittmC^  is  here  particularly  applicable. 
Could  any  limitation  or  restriction  be  imposed  on  the 
condition  of  tenants  executing  counterparts  of  leases, 
such,  for  instance,  as  that  there  should  be  a  tender 
of  them  on  or  before  a  particular  day?  Could  the  right 
of  re-entry  in  the  lease  at  rack-rent,  which  is  extended 
to  twenty-eight  days,  be  farther  extended  to  for^- 
two,  or  even  to  a  single  day  beyond  the  twen^-eight? 
Certainly  not;  and  yet  neither  of  these  would  be  greater 
deviations  from  the  terras  of  the  power,  than  the  extend- 
ing the  time  of  re-entry  where  it  is  general,  from  the  dsj 
when  the  rent  would  become  due,  till  fifteen  days  after- 
wards; and  ceitainly  not  so  great  a  deviation  as  die 
superadding  to  the  power  of  re-entry  the  limitation  or 
restriction  that  there  should  be  no  sufficient  distias 
on  the  premises,  [Mr.  Baron  Graham.— -Then  i3m 
clause  should  be  that  if  at  any  one  day  the  rent  should 
not  be  paid,  the  right  of  entry  would  accrue.]  Not  so^ 
because  it  should  be  a  general  and  absolute  power, 
unqualified  with  any  condition:  it  is  alone  suffideol 
that  it  b  not  to  be  clogged  with  the  condition  of  there 
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tMing  no  sufficient  distress  on  the  premises.    It  is  suf- 
ficient to  say  tlius  much  of  the  meanirig  of  the  creator 
of  the  power,  as  it  is  to  be  collected  from  the  words 
of  this  particular  part  of  the  power,  which  must  not 
only  be  allowed  their  fair  and  natural  meaning,  but 
must  not  be  allowed  more  than  that;  but  if  we  are  at 
liberty  to  look  from  the  words,   to  the  object  of  the 
power,  for  the  intention  of  the  creator,  it  will  not  be 
difficult  to  find  many  reasons  for  supporting  the  con- 
struction for  which  the  plaintiff  contends.     Powers  of 
leasing  are,  generally  speaking,  intended  for  the  be- 
nefit of  the  estate,  for  the  mutual  advantage  of  the  pos- 
sessor and  successor :  but  where  conditions  are  imposed 
on  the  execution  of  them,  they  are  so  imposed  either 
to  protect  the  remainder-man  from  a  charge  in  any 
other  mode,   or  to  protect  the  persons  to  whom  the 
power  is  given,  from  a  hasty  and  unadvised  execution 
of  it.     Here,  the  particular  restriction  under  considera- 
tion was  introduced  for  the  benefit  of  the  remainder- 
man;   the   power    itself  is    extremely   prejudicial    to 
him :   it  authorises  the  granting  of  leases,  not  only  in 
possession,  but  in  reversion,  for  three  concurrent  liveSy 
or  for  ninety-nine  years  determinable  on  three  lives, 
8t  very  small  and  inadequate  rents,  on  the  granting 
of  which  leases,  the  tenant  for  life  is  entitled  to  get 
what  he  can  by  way  of  fine;  there  is,  therefore,  the 
strongest  reason,  as  respects  the  remainder-man,  why 
this  condition  should  not  only  be  general  and  absolute 
in  its  terms,   but   unclogged  and   unlimited  with  any 
condition  whatever.     With  respect  to  the  rents,  duties, 
and  services,  the  donor  uses  these  words  of  reference, 
^  ancient  and  accustomed  yearly  rents,  duties,  and  ser- 
vices;'*    but  in    requiring  a  power  of   re-entry,    he 
drops  these  words  of  reference,    and  uses  words  of 
an  import,  which  negatives  and  excludes  any  such  re- 
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1819.         ference.    Why  then,  it  may  be  asked,  did  he  do  lo? 

^^r-^         Certainly  the  strong  presumption  is,  that  he  did  so, 

,    ,  ^*  because  he  intended  to  do  it:  that  he  understood  the 

d.  JERSEY 

V,  language  he  was  using.     He  appears  to  have  had  the 

Smith.  former  leases  in  his  contemplation,  and  may  be  sup- 
posed to  have  been  dissatisfied  with  the  clause  of  re- 
entry, which  they,  or  at  least  some  of  them,  contained, 
and  to  have  determined  to  have  a  new  clause  different 
from  that  contained  in  them,  and  which  should  enable 
the  landlord  to  re-enter  on  a  certain  condition,  not  to 
be  found  in  some  of  the  former  leases  of  the  same  land, 
or  in  any  other  specific  class  of  leases,  to  which  he  chose 
to  refer ;  and,  having  this  object  in  view,  what  would  be 
the  language  he  would  use?  Would  he  not  be  drivoi 
from  the  use  of  any  word  of  reference?  And  must  he 
not  have  used  the  inde&iite  article  <*  a,"  (which  indeed 
always  must  be  used  when  a  particular  class  is  not  re- 
ferred to),  and  must  he  not  then  have  added  the  con- 
dition, on  which  he  thought  fit  that  the  right  of  re-entry 
should  accrue?  Now,  is  not  this  the  precise  line  of  con- 
duct, which  has  been  pursued  in  the  creation  of  this 
power  ?  First  the  creator  of  the  power  says,  the  lease 
must  contain  a  power  of  re-entry,  and  then  states  the 
condition,  on  which  that  power  is  to  be  exercised^  namely, 
on  nonpayment  of  the  rent.  That  the  creator  of.  the 
power  was  so  dissatisfied  with  the  clauses  of  re-entiy  in 
former  leases,  and  annexed  this  condition  to  the  lea^ng 
power,  in  order  to  introduce  one,  more  to  his  satis&c- 
tion,  is  not  a  matter  of  remote,  and  barely  possible  sap- 
position  ;  nor  does  it  derive  its  probability  merely  firom 
the  remarkable  fact  of  hb  having,  afler  referring  on 
several  other  occasions  to  the  former  practice,  as  soon 
as  he  came  to  speak  of  the  power  of  re-entry,  ceased  to 
make  such  reference,  and  expressly  stated  the  coDdidon 
on  which  it  should  accrue ;  but  it  is  strongly  confirmed 
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.by  the  very  nature  of  this  kind  of  lease^r    Where  the  1819* 

rent  is  of  inconsiderable  value,  or  the  property  of  small  i^^^ 

extent,  a  clause  conditioned  for  re-entry,  on  failure  of  d.  Jaaaxr 
distress,  is  an  adequate  security  for  the  rent;  for  the 
•landlord  would  have  no  difficulty  in  shewing  that  there 
is  no  sufficient  distress,  and  he  will  be  in  little  danger 
of  being  turned  round  at  the  trial  of  an  ejectment 
for  a  forfeiture,  by  a  proof  of  a  sufficient  distress 
being  on  the  land.  But  it  is  evident,  that  the  value 
of  the  security  for  the  rent  diminishes  precisely  in  pro- 
portion  to  the  extent  of  the  land,  and  the  smallness  of 
the  rent ;  and  where  a  farm  of  several  hundred  acres  is 
let  at  a  rent  of  j£2  per  annumy  the  security  of  a  clause  oi 
re-entry  given  in  the  absence  of  a  sufficient  distress  only, 
becomes,  practically  speaking,  worthless.  No  prudent 
landlord  would  bring  an  ejectment  for  a  forfeiture  when 
he  would  be  liable  to  be  defeated,  by  his  tenant  shewing 
that  there  was,  upon  a  space  of  many  hundred  acres  (of 
wild  open  mountain,  for  instance),  a  distress  to  the  value 
of  £\j  which  is  the  half-year's  rent  under  the  present 
leases.  In  short,  an  estate  of  five  hundred  farms,  let  at 
«££  per  annum  each,  would,  with  a  strict  clause  of  re- 
entry, be  worth  c£lOOO  per  annum;  with  a  conditional 
one,  it  would  be  worth  almost  nothing ;  the  rents  would  be 
scarcely  worth  collecting ;  certainly  not  by  distress,  where 
the  extra  expense  of  the  distress  would  exceed  the 
amount  of  the  rent  to  be  recovered.  Another  strong 
reason  for  requiring  the  rent  to  be  payable  at  the  day, 
arising  out  of  the  nature  of  the  estate,  ^is  the  importance 
to  the  owners  of  such  an  estate  keeping  up  a  constant 
-recognition  of  tenancy  by  the  lessees.  Suppose  the 
counterpart  of  a  lease  to  be  lost,  and  the  tenant  for  life 
to*  have  omitted  for  twenty  years  to  receive  the  rent,  how 
would  the  remainder-man  be  enabled  to  make  out  hia 
title  to  the  estate  ?  He  wo\ild,  at  least,  be  under 
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>g»9;         iJble  difficulties  in  doing  SOL    This,  it  may  be  ssid^  nd|^ 
]^Q2  ''^  happen,  if  the  clause  of  re-entry  were  not  general  and 

d.  Jbrset      absolute,  and  if  it  were  restrained  and  clogged  with  aoih 
SmTth         dition  of  a  deficiency  of  distress ;  undoubtedly  it  migfat  so^ 
but  a  clause  authorizing  a  re-entry,  only  in  the  absence 
of  a  sufficient  distress,  not  bang  so  penal  and  so  strict  m 
one  which  is  unlimited  and  undogged  with  such  a  con- 
dition, would  not  be  so  likely  to  be  attended  to  as  die 
latter,  and  to  produce  that  constant  recognidon  of  tentnij 
which  it  was  obviously  the  interest,  and,  as  may  fiurly  be 
argued,  the  intention  also,  of  the  creator  of  the  power  to 
keep  up.     Then,  if  it  should  be  said,  that  this  strictaes 
cannot  be  contended  for  in  the  case  of  these  small  rent% 
because  in  the  case  of  rack-rents  the  Ume  of  payment  ii 
postponed  for  twenty-eight  days,  it  may  fairly  be  answered^ 
that  the  creator  of  the  power  presumed  that  the  temols 
must  always  be  prepared  to  pay  these  small  rents,  mi 
therefore  required  that  they  should  be  punctually  pad; 
not  only  that  there  might  be  a  constant  recognition  of 
tenancy,  but  in  order  that  they  should  be  paid  with  ai 
little  trouble  as  possible  to  the  owners  of  the  estate ;  as  ia 
the  case  of  toll,  for  instance,  which  is  of  great  importance 
when  collected  at  the  moment,  but  of  no  value  if  the 
gate-keeper  had  to  send  to  a  distance  for  it.     Whereaii 
with  regard  to  the  rack-rents,  which  it  might  be  supposed 
the  tenant  would  not  always  be  ready  to  pay  at  the  day, 
it  was  reasonable  that  an  exteniuon  of  time  for  twen^- 
eight  days  should  be  given.     It  may,  perhaps,  also  be 
said,  that  the  construction  of  the  power  contended  for  hj 
the  plaintiff  is  unreasonable  and  inconvenient ;  and  that 
it  never  could  be  intended  by  the  creator,  inasmudi  as 
its  effect  would  be,  that  a  tenant  fcnr  lives,  or  for  a  long 
term  of  years,  determinable  on  lives,  might  be  instantij 
ejected  the  moment  his  £1  half-yearns  rent  was  in  anear; 
whereas  upon  rack-rent  being  in  arrear^  on  kaaaa  te 
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yetn  abacdute^  and  where  the  rent  might  be  of  ioine         Mt9» 

valuable  amount,  the  power  does  not  allow  a  re-entry  till  d^^ 

after  it  should  be  in  arrear  twenty-eight  days ;  and  con*      d.  JxasiT 

aequently,  that  it  would  be  making  the  rigour  of  the         s  ^'      * 

rule  extreme,  where  there  was  the  least  ground  for  it; 

but  many  reasons  have  been  shewn  why  the  rule  should 

be  extreme  in  the  case  of  these  rents,  which  are  small 

and  inadequate  to  the  value  of  the  premises.     It  may  be 

further  sidd  that  the  tenure  is  of  a  degrading  nature ;  but 

it  is  not  so.     The  estate  of  a  tenant,  under  such  a  lease 

as  the  present,  would  be  simply  an  estate  upon  condition^ 

of  which  an  instance  is  put  by  Littleton  (a),  and  before 

the  landlord  could  enter  for  the  forfeiture,  he  must  make 

a  demand  of  the  rent,  on  the  day,  and  at  the  place,  with 

all  the  formalities  required  by  the  common  law ;  and  the 

quality  of  the  estate,  whether  degrading  or  not,  would 

remain  precisely  the  same,  whether  the  right  of  re-entrj 

were  made  to  attach  on  the  day  after  the  default  occurred, 

or  were  extended  till  after  the  ex{nration  of  the  fifteen 

days  from  that  time.     This  argument  of  the  degrading 

nature  of  the  estate  indeed  assumes  too  much ;— it  b^ 

the  whole  of  the  question,  and  requires,  not  only  that 

the  power  of  re-entry  shall  be  extended  for  fifteen  days, 

bat  also  that  there  shall  be  no  power  of  re-entry  at  all 

where  there  is  a  sufficiency  of  distress,  which  is  directly 

contrary  to  the  case  of  Coxe  v.  Day  (jb\    In  addition, 

therefore,  to  the  arguments  derived  from  the  grammatical 

construction  of  the  words  of  this  particular  part  of  the 

power,  it  appears  from  the  whole  of  it,  taken  both 

collectively,  and  in  its  separate  parts,  that  it  was  the 

meaning  and  intention  of  the  creator,  as  well  from  the 

.words,  as  from  the  object  of  the  power,  that  the  right  of 

(a)  Sect.  325.*-— (i)  13  East,  118. 
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re-entry  in  this  parUcular  case  should  b6  general  and 
absolute  in  its  terms,  or  at  least  that  it  should  be  un- 
limited and  unclogged  with  any  condition.  Ttdrdlyj  as 
to  the  rule  by  which  this  power,  and,  in  particular,  this 
part  of  the  power,  is  to  be  construed.  The  first  question 
in  the  construction  of  powers,  as  well  as  of  all  written 
instruments,  is,  what  was  the  intention  of  the  parties? 
This  intention  is  to  be  collected  from  the  words  wbidi 
they  have  used ;  every  word  is  to  be  taken  according  to 
its  common  and   natural   import,   and  in  deeds  mm 

m 

especially,  according  to  its  strict  grammatical  ugnification. 
If  the  words  be  clear,  the  rule  with  regard  to  powers  io 
general  is,  that  diey  are  to  be  construed  strictly  accordiog 
to  their  words.    There  are  a  variety  of  cases  in  which  pa^ 
ticular  expressions,  imposing  restraints  on  powers,  ormodci 
of  executing  them,  have  received  a  judicial  expositipOy 
and  in  which  the  Courts,  though  they  have  said  ibej 
cannot  dispense  with  the  form  prescribed,  have  inclined 
to  put  a  liberal  construction  on  the  words  of  the  power; 
but  no  case,  with  the  exception  of  Hotlcy  v.  ScoU  (a\ 
can  be  referred  to,  nor  can  any  principle  be  extracted  fhioi 
any  other  case,  which  will  warrant  the  construction  con- 
tended for  on  the  part  of  the  defendant — That  poweff 
are  in  general  to  be  construed  strictly  according  to  tiie 
words,  when  those  words  are  clear,  has  been  established  bf 
several  cases,  a  summary  of  which  are  collected  and  re- 
ferred to  by  Mr.  Stigdcn^  in  his  Treatise  on  Powers  (J)> 
wherein  he  refers  to  the  authority  of  a  decided  case  fa 
every  one  of  the  conclusions  he  has  arrived  at,  and  the 
propositions  he  has  there  laid  down.     What  was  said  I7 
Lord   Ellenboraugh  in  his  judgment  in  the  case  rf 
Haxvkins  v.  Kemp  (c),  is  well  worth  particular  atteiitioiH 


{a)  Loft,  316. (6)  2d  Edit.  205. (c)  3  East,  43» 
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what  shall  be  deemed  a  good  creation  of  a  power.  ISIQ. 

perhaps,  the  strongest  cases  that  can  be  cited  on  jy^^ 

nnt,  are  those  of  WrigfU  v.  Wakefbrd  (a),  Doe  d.  d.  Jebsbt 
fisld  V.  Peach  (J),  and  Wriffht  v.  Barlow  {c) ;  in  g^ 
which,  it  was  held,  that  under  a  power  to  be  exe- 
by  writing  under  hand  and  seal,  and  attested  by 
r  more  credible  witnesses,  a  writing  so  attested  as  to 
aling  and  delivery,  but  not  as  to  signing,  was  not  a 
execution  of  the  power,  although  in  point  of  fact  it 
t  the  time  of  execuUon  and  attestation,  also  signed 
;  party  executing  it ;  and  such  is  the  respect  with 
the  conditions  imposed  by  parties  are  regarded, 
ven  the  legislature,  when  they  passed  the  act  of  the 
o.  8.  (rf),  for  the  express  purpose  of  curing  this  de- 
gave  it  only  a  retrospective  operation,  leaving  the 
,  and  the  law  applicable  to  its  execution,  just  as  it 
before,  as  to  all  future  cases. — The  observadons 
to  made,  apply  to  powers  in  general ;  and  it  will  not 
argument  to  shew,  that  powers  of  leasing  are  to 
istrued  by  any  other  rule  than  that  of  the  intcn- 
f  the  parties. — That  this  is,  and  always  has  been, 
mly  rule  applicable  to  this  subject,  cannot  be 
ed;  and  Lord  Kenyortj  in  commenting  upon  it, 
lease  of  Pomcry  v.  Partington {e)^  said,  "  If  the 
es,  in  construing  the  particular  words  of  different 
•8,  have  appeared  to  make  contradictory  decisions 
Serent  times,  it  is  not  that  they  have  denied  the 
al  rule,  but  because  some  of  them  have  erred  in  the 
»tion  of  the  general  rule  to  the  particular  case  be- 
hem ;  for  in  all  the  cases,  they  profess  to  determine 
the  intention  of  the  parties."'  "  It  is  not  necessary,"' 
ordship  added,  "  to  go  into  all  the  cases,  because 

4  Taunt.  213. (6)  2  Maule  *  Sel.  576. (c)  3 
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I8I9.  they  are  all  arranged  in  that  of  Goodtitle  d.  Clarges  t. 

Dos  Funucan  (a),  and  the  due  effect  is  there  given  to  them  by 

d.  Jersey       Lord  Mansfield,  from  all  of  which  he  at  last  extracts 
(,  ^*  the  general  rule,  that  the  construction  of  powers  must  be 

governed  by  the  intention  of  the  parties.**^  To  apply  this 
rule  to  the  present  case ;  this  particular  power  of  leftaig 
for  lives,  or  years  determinable  on  lives,  in  reversion  is 
well  as  in  possession,  at  small  and  very  inadequate  renti^ 
and  where  a  fine  is  paid  to  the  lessor,  though  it  may  be 
beneficial  to  the  tenant  for  life,  is  extremely  prejudidal  to 
the  estate  and  interest  of  the  reminder-man ;  and  any 
condition  imposing  a  restraint  upon  the  execution  of  such 
a  power,  is  introduced  for  the  benefit  of.  the  remainder* 
man.  That  proposition  is  self  evident.  It  is  therefore  fioi 
this  application  of  Uie  rule,  ^^  that  the  intention  of  tk 
parties  is  to  pi*evml,^  to  the  subject-matter  of  this  pof9f 
that  the  argument  for  the  rule,  which,  it  is  submitt^* 
to  be  applied  to  the  construction  of  this  particular  pitt 
of  the  power,  namely,  that  it  is  to  be  construed  stricd/t 
is  drawn.  It  is  not  put  on  grounds  or  reasons  of  equity  or 
policy,  for  it  is  adopted  from  what  was  said  by  Lord  Moi^' 
field  in  the  case  of  Goodtitle  d.  Clarges  v.  Fumican(i)i  m 
who  observed,  that  ^^  there  is  no  ground  or  reason  0  l| 
equity  or  policy  between  the  tenant  for  life  and  the  i^  l^ 
mainder-man  for  leaning  on  cither  side.***  It  is  therdbreto  1^ 
be  put  on  the  sole  ground  of  the  intention  of  the  creator  0  l.^ 
the  power.  The  nature  of  this  particular  power,  is  ^  Ej 
affects  the  estate  and  die  respective  interests  of  the  tetfOt  1^ 
for  life  and  remainder-man,  has  already  been  observed  I. 
on,  each  of  whom  were  equally  the  objects  of  the  ivg^  li 
of  the  creator  of  the  power.  The  condition  b  iinposed  |^| 
by  the  words  "  so  tiiat,*"  which  words  import  a  cflfr 
dition  precedent,  and  a  limitation,  as  was  hdd  even  0 

(a)  2  Doug.  565 (h)  Id.  573. 
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of  the  Crown  on  the  construction  of  the  stat  of 
Hen.  8.  (a)  in  the  case  of  the  Attorney  General  v. 
irew  (ft).  If  this  condition,  therefore,  were  utterly 
ter  of  form,  the  Court  could  not  dispense  with  it ; 
it  18  not  matter  of  form  alone,  it  is  more.  Jn  the  case 
FUzgeraid  v.  Lord  Fauconberge  (c),  which  was  de- 
id  by  the  Lord  Chancellor,  assisted  by  the  Master  of 
Bolls  and  Chief  Baron  Reynolds^  the  Master  of  the 
Us'Said  {d\  "  In  the  exposition  of  deeds,  one  general 
i  is  to  be  observed,  viz.  the  party's  intention,  so  far  as 
(tands  with  the  rules  of  law ;"  it  will  make  "  or^  a 
olative  or  disjunctive,  it  will  give  two  negatives  an 
rmative  signification  {e).  It  is  to  prevail  in  the  raising 
1  direction  of  uses  {J').  In  things  of  this  nature  it  is 
idpally  to  govern  the  construction  (g).  There  has 
Q  a  great  variety  of  opinions  in  the  construction  of 
^ers;  formerly  they  were  looked  upon  as  odious,  as 
ling  to  defeat  the  grant.  The  difference  in  Engk" 
Ps  case  (7»),  between  personal  individual  conditions, 
di  cannot  be  performed  by  any  person  but  him  that 
TYC8  them,  and  such  which  are  not  inseparably  an* 
ed  to  the  person,  and  so  may  be  performed  by  any 
2tr,  will  hold  in  powers  of  revocation,  which  are  in 
ore  of  conditions ;  another  difference  has  been  taken 
I'een  a  power,  reserved  to  the  owner  of  the  estate,  and 
aked  power  granted  to  a  stranger,  which  may  charge 
bird  person's  estate.  There  is  a  difference  also  be- 
lea  a  power  reserved  to  the  owner  of  tlie  estate,  and 
K>wer  granted  to  the  donee  of  a  particular  estate,  as  a 
^er  to  a  tenant  for  life  to  malve  leases,  which  can  have 
foundation  but  in  the  will  of  the  donor,  and  must  be 
^en  strictly  in  favour  of  the  remainder-man ;  but  the 

^ — ._  ■  .    _  _  ■ , . — — ^— ^ 
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181^  owner^s  power  is  to  be  construed  liberally,  as  part  of  Ui 

l)oE  ancient  estate,  Kibbet  v.  Lee  (a).     Yet  that  book  laji, 

d.  Jerbby       that  ^^  all  circumstances  and  forms  prescribed  must  be 
j^  "^^  observed.^ — So,  also,  in  Orby  v.  Lord  Mdhun  (i), 

was  heard  before  Lord  Keeper  Cawper^  and  the 
Justices  Holt  and  Trevor y  where  the  power  was  to  graal 
leases  of  all  lands  anciently  demised,  at  the  andent  rent% 
and  of  the  other  lands  at  the  best  rents  that  could  be 
gotten,  and  which  case  is  scarcely  distinguishable  bm 
tlic  present: — The  power  there* was  exerdsed  by  tio 
leases,  by  one  of  which  all  the  lands  not  andendy  let 
were  demised,  reserving  thereon  ^^  the  best  improfed 
rents,^  and  by  the  other,  all  the  lands  within  the  poncr 
were  let,  reserving  the  ^^  ancient  and  aocustomable  rente;* 
so  that  instead  of  specifying  the  sums  to  be  paid  as  rest, 
the  words  of  the  power  were  repeated,  and  Lord  Oid 
Justice  Trevor^  after  shewing  how  the  reservation  wooU 
be  good,  and  the  lease  at  all  events  so,  whether  ther^ 
servadon  were  good  or  not,  for  the  purposes  of  reoo?e!T 
by  tenant  in  fee,  said,  ^'  But  in  this  case  there  mustk 
such  a  ^servation  as  may,  or  shall  be,  and  is  effectual  t»  li 
all  intents  and  purposes,  and  must  not  be.by  any  nMtf*  ■» 
uncertain,  and  by  this  lease  the  remainder-man  poasbb  m 
may,  or  may  not  be  able,  to  ascertain  and  prove  vUii  Iti 
the  ancient  rent,  and  aver  tliat  such  a  sum  as  he  aveii  1^ 
for,  is  the  ancient  rent  reserved:  so  that  he  is  under •  l:^ 
necessity  of  doing  all  these  things,  and  if  he  fails  in  «nj  |if 
,  one  of  these,  he  cannot  recover  his  rent ;  and  it  wxj^  |^ 
be  in  his  power  so  to  do,  for  it  depends  upon  evideitt 
which  is  uncertain,  and  upon  matter  of  fact,  wlriA*  §^ 
also  uncertain;  and  it  may  be,  the  rents  andentlyf^ 
served  were  not  the  same  rents  at  all  times,  but  vMk 


{a)  Ilobart,  312. {k)  a  Chan.  Rep.  50,     S.  C.  SiffAl 
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Imea  greater,  and  at  other  times  lesser  rents  reserved ; 
nd  this  power  is  over  lands  where  fines  have  been  taken, 
nd  consequently  the  rents  must  be  more  or  less,  accord- 
1^  to  the  greatness  or  smallness  of  the  fines ;  and  no 
oubt,  on  the  trial,  the  tenant  may  shew  that  another  rent 
lum  what  the  remainder-man  avows  for  was  actually  re- 
xred,  and  so  nonsuit  him  upon  the  evidence  as  often  as 
e  shall  think  fit  to  contest  it,  whereby  he  may  come  to 
his  rent*^  This  dictum  is  particularly  applicable  as  to 
not  being  a  sufficient  distress  on  the  premises,  be- 
iuae  of  the  generality  or  the  uncertaiiAy  of  such  re- 
arvation  of  the  rent,  this  lease  cannot  be  good  against 
!ie  remainder-man.  It  is  true  that  Lord  Chief  Justice 
Jolt  there  differed  from  Lord  Chief  Justice  Trevor^  and 
baerved  (a),  ^^  It  has  been  said  that  a  power  of  this  nature 
Aigfat  not  to  be  taken  favourably,  it  being  in  prejudice 
if  the  remainder-man ;  I  confess  I  know  not  why ;  for  if 
le  that  would  have  otherwise  been  tenant  in  fee,  became 
Hnuait  for  life  by  such  a  settlement,  whereby  that  power 
m  deserved  to  him,  that  would  have  descended  with  the 
fee,  it  ought  to  be  tak^n  beneficially  for  him,  and  that 
power  has  a  relish  of  the  ancient  fee  :^  but  his  Lordship 
■fterwards  added  (6),  "  Indeed  he  must  pursue  circum- 
•truces,  and  the  form  prescribed,  as  such  a  reservation, 
»Unterpart,  &c."  But  Lord  Keeper  Coxopevj  differing 
•^  opinion  with  Chief  Justice  HoU^  and  agreeing  with 
^ef  Justice  Trevor^  said  (c),  **  That  the  reservation  and 
^*ed  being  to  be  made  upon  a  restraint  of  the  power,  must 
^  taken  strictly  against  tenant  for  life,  because  of  the 
l^ited  acts  he  is  to  pursue;  and  liberally  for  the  remainder- 
l&8n,  because  that  restraint  was  intended  for  his  benefit ; 
iod  there  are  multitudes  of  authorities  in  the  books,  that 
lUch  a  limited  power  must  be  taken  strictly  against  the 
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tehant  for  lifig ;  because,  though  the  power  be  for  die 
benefit  of  the  tenant  for  life,  yet  the  restraints  are  put 
upon  him  for  the  benefit  of  the  remainder^man ;  and  if 
we  should  go  on  both  the  reasons  together^  it  must  sdll 
be  taken  for  the  benefit  of  him  in  remakider:  and  fir 
this  I  insist  on  the  reverse  of  the  reason  in  Mounijcg^ 
case  (a).    That  was  an  estate  tail  created  by  Parliamenl, 
and^  he  had  a  narrower  power  by  the  act  than  the  lav 
would  have  given  him  as  tenant  in  tail ;  therefor^  thit 
must  have  a  reasonable  construction  according  to  the 
meaning  of  th.^act;  vice  versdj  here  the  power  of  tbe 
tenant  for  life  is  by  way  of  enlarging  the  estate^  aad 
being  in  augmentation  of  it  must  be  taken  stricdy,  and 
so  must  it  be  taken  according  to  natural  reason.    NoW 
according  to  that,  this  cannot  be  a  good  lease  to  bind  thk 
freehold  and  inlieritance  of  the  remainder-man ;  for  n 
construction  of  deeds,  the  true  genuine  sense  and  mean- 
ing of  the  parties  must  be  attiended  to,  so  we  must  oob- 
sider  each  pait  of  the  power  in  the  deed."    And  in 
another  part  of  his  judgment,   his  Lordship  said  (J)f 
'^  This  lease  as  against  the  lessor  is  not  voidj  but  as 
against  the  remainder-man  it  is,  because  not  so  bene- 
ficial as  usual ;  and  a  very  minute  difference  will  sme 
to  avoid  it,  which  might  have  been  prevented  in  pur- 
suance to  the  settlement,  by  reserving  more  than  the 
ancient  rent ;  but  here  is  none ;  and  if  there  be,  it  must 
have  all  the  bcncfidal  qualities  of  the  rent  andendy  re- 
served ;  and  those  ought  to  be  reserved  and  observed,  as 
in  Mountjoy^B  case  it  is  said,^  and  there  are  several  cases  fiv 
want  of  that  which  are  denied  to  be  law,  as  silver  for  goUi 
or  two  rents  or  two  manors  conjoined,  as  part  of  the  manor 
for  an  apportionable  share  or  part  of  the  rent ;  as  if 
twenty  acres  had  been  let  for  «£20  each  acre  of  eqiial 


(«)  5  Rep.  3.  6. (i))  3  Chan.  Rep.  ya^     5  [(cp.  4.  h. 
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value,  it  is  not  a  good  lease,  if  ten  of  tliose  that  were 
even  to  be  let  at  the  rent  of  .£15,  such  a  lease  would  be 
void."    So,  in  Campbell  v.  Leach  (a).  Lord  Chief  Justice 
De  Grey,  speaking  of  a  power  of  leasing,  ^aid,  *^  This 
power  is  of  a  mixed  nature,  not  like  a  power  of  jointuring, 
or  powers  for  raising  money.     But  this  is  for  the  benefit 
of  the  tenant  for  life  and  the  remaindcr-raan.     If  exe- 
cuting this  power  is  for  the  benefit  of  the  remainder- 
man, it  should  receive  a  liberal  construction ;  but  if  the 
tenant  for  life  invades  the  interest  of  tlie  remainder- 
man, in  order  to  benefit  his  own  only,  it  should  have 
another  construction."   It  would  be  very  easy  to  multiply 
references  upon  this  point;  but  it  will  be  sufficient  to 
advert  to  what  was  said  by  the  late  Master  of  the  Rolls, 
Sir  William  Grants  in  Holmes  v.  CoghiU  (i),  which, 
though  the  facts  of  that  case  do  not  bear  upon  thiB, 
appears  to  be  very  applicable  to  the  point  now  under 
consideration.  His  Honour  there  s^d,  *^  Upon  the  second 
point,  there  is  an  evident  difierence  between  a  power  end 
an  absolute  right  of  property ;  not  so  much  with  regard 
to  the  party  possessing  the  power,  as  to  the  party  to  be 
affected  by  the  execution  of  it     If  our  attention  is  to  be 
confined  to  the  former  entirely,  there  is  no  reason  why 
the  money  he  has  a  right  to  raise  should  not  be  con- 
sidered his  property,  as  much  as  a  debt  he  has  a  right 
to  recover.     But  the  latter  can  only  be  charged  in  the 
manner,  and  to  the  extent  specified  at  the  creation  of  the 
power.     The  compact  is  not  to  raise  ,£2000  absolutely, 
and  in  all  events ;  but,  that  it  may  be  raised  in  a  certain 
■Banner,  viz.  according  to  his  appointment  by  deed  or 
will  to  be  duly  executed  and  attested  by  two  or  more 
witnesses.     To  say  that  without  a  deed  or  will,  this  sum 
shall  be  raised,  is  to  subject  the  owner  of  the  estate  to  a 
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charge  in  a  case,  in  which  he  never  consented  to  bear  tu 
The  chance  that  it  may  never  be  executed^  or  that  it 
may  not  be  executed  in  the  manner  prescribed,  is  an 
advantage  he  secures  to  himself  by  the  agreement,  and 
which  no  one  has  a  right  to  take  from  him."— Accordingr 
therefore,  to  all  the  rules  on  tlie  construction  of  power% 
and  the  principle  upon  which  those  rules  are  founded^ 
this  particular  part  of  the  power  ought  to  be  construed 
strictly ;  and,  consequently,  the  power  of  re-entry,  which 
it  requires,  is  one  that  is  general  and  absolute,  or  at  least 
that  it  be  unlimited  and  unclogged  with  any  conditioa 

Fourtldyj  the  proviso  for  re-entry  in  the  lease  is  not 
conformable  to  the  leasing  power  in  the  settlement,  and  is 
not  only  different  from  it,  but  is  not  so  beneficial  to  the 
remainder-man.     The  Bj)ecial  verdict,  after  stating  the 
lease  in  question,  which  was  granted  in  consideratioD 
of  a  fine  of  .£105  for  ninety-nine  years^  if  three  per- 
sons should  so  long  live,  at  and  under  the  yearly  rent 
of  <£S,    payable  at    Michaelmas    and    Lady-dayy  by 
equal  portions,    and   other  duties  and    services,   pith 
ceeds  to  set   forth,  Jirst^  a  covenant  by  the  lessees 
to  pay,  do  and  perform  the  said  yearly  rent  of  .£2, 
and  the  duties,   heriots,  suits,  services    and  other  re- 
servations at  the  dmes,  and  in  manner  therein  limited 
for  payment  and   performance  of  the  same;   and,  i^ 
condly^  the  proviso  upon  which  the  present  question 
turns. — This  proviso  is  twofold ;  Jirst^  it  apphes  to  the 
rent,  and  other  reservations,  for  the  payment  and  per* 
formance  of  which,   particular  times  were  appointed; 
secondly^  it  applies  to  the  reservations,  covenants,  and 
agreements  generally,  for  the  performance  of  which  no 
particular  times  were  appointed.     Very  little  argument 
is  necessary  to  shew  that  the  latter  part  of  the  proviso 
does  not  apply  to  the  rent,  and  tliat,  even  if  it  did,  it 
could  not  control  the  former  |iart  of  the  proviso.     And, 
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firaly  die  portion,  that  the  latter  part  of  the  provno 
does  not  apply  to  the  rent,  may  be  tried  by  this  simple 
test  Suppose  half  a  year's  rent  to  be  due  to  the 
landlord ;  could  he,  after  making  a  legal  demand,  with 
all  the  formalities  required  by  the  common  laW|  main- 
tarn  an  ejectment  for  the  recovery  of  the  premises,  if 
there  was  a  sufficient*  distress  thereon  ?  It  is  quite  im^ 
possible  to  contend,  that  such  an  ejectment  could  be 
fuocessfully  maintained,  and  that  the  tenant,  whawas 
expressly  protected  from  forfeiture  by  a  special  clause, 
providing  he  should  not  incur  it  for  non-payment  of 
rent,  while  there  was  a  sufficient  distress  on  the  premises, 
ODuld  be  deprived  of  this  benefit,  ^ven  him  by  positive 
stipulation,  by  the  general  words  of  a  subsequent  pro* 
viso  for  re-entry  on  brea<^  of  covenant,  although  there 
h  a  covenant  undoubtedly  in  the  lea^e  that  he  shall  pay 
these  rents,  according  to  the  reservation ;  and  this  would 
be  the  true  construction,  even  if  the  subsequent  proviso 
were  more  particular  than  it  is,  and  were  it  even  ex- 
pressly contradictory  to  the  first ;  and  two  well-known 
rules  of  construction  would  warrant  this  position; 
Jirst^  that  in  a  deed  where  there  arc  two  clauses,  of 
which  the  latter  is  contradictory  to  the  former;  there 
the  former  shall  prevail.  CotJier  v.  Merrick  (a) ;  and, 
secondly  y  ^^  that  subsequent  clauses,  which  are  general, 
shall  in  deed^  be  governed  by  precedent  clauses,  which 
are  more  particular;^  and  Thomas  v.  HoweU(b)  is 
there  cited  in  its  support;  but  it  is  laid  down  more 
correctly  by  Lord  CoJce^  in  AliharrCs  case(c),  in  these 
terms : — *^  Generalis  claustUa  non  porrigitur  ad  ea  qua 
smiei  sunt  specicUiier  compreJiensa.**  All  the  cases  on 
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(a)  Hardres,  SQ. {b)  i  Mod.  69. (c)  8  Rq).  154.  b. 
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this  subject  are  collected  in  Viner*s  Abridgment  (a). 
But  it  is  unnecessary  to  have  recourse  to  these  maxims : — 
the  subsequent  general  clause  will  not  be  rendered  in- 
operadve,  by  giving  the  fullest  e£Pect  to  the  previous 
^)ecial  one ;  it  will  ^till  apply  to  the  breach  of  the  va- 
rious other  covenants  and  agreements  oontamed  in  the 
lease.     It  is  to  be  observed,  that  the  word  "  renUT  does 
not  occur  in  this  general  proviso :  the  words  are  "  r*- 
servationSj  covenants^  and  agreements^*    At  any  rate, 
the  general  clause,   when  it  speaks  of  ^*  reservoHmiti 
covenants,    and  agreements   hereinbefore    menttoned!' 
must  be  understood  to  be  providing  a  remedy  by  re-entiy 
for  the  breach  of  such  as  had  not  been  specially  proviiM 
for  before,  or  at   least  to  speak  of  thcm^  subject  to 
all  previously  mentioned  restrictions  and  quaMcatuHH 
Enough  probably  has  been  said  to  shew  that  the  effect 
of  the  special  clause  in  this  lease  is  not  destroyed  by  the 
subsequent  general  proviso;  and  that  the  landlord  having 
stipulated  for  a  re-entry,  only  in  the  case  of  there  bring 
no  sufficient  distress  on  the  premises,  could  not  recover 
ill  ejectment  for  non-payment  of  rent,  if  there  were  a 
sufficient  distress  on  the  premises;    and,  consequently, 
that  if  the  Court  shall  be  of  opinion  that  the  condition 
annexed  \o  the  leasing  |)ower  is  not  satisfied  by  a  power 
of  re-entry  for  non-payment  of  the  rent  only,  in  the 
event  of  there  being  no  suffident  distress  on  the  pre- 
mises, the  plaintiff  in  error  will  be  entitled  to  judgment 
Next,  as  to  the  consideration  of  the  clause  for  re-entiy 
in  the  lease  as  compared  with  the  leasing  power  in  the 
settlement  of  1757; — an  absolute  power  of  re-entry  on 
non-payment  of  rent  is  somewhat  different  in  effiect  and 
substance  from  a  power  to  re-enter  on  ^ure  of  distress. 


(a)  Tit.  Grant.  H.  13. 
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On  the  first  of  these  points,  that  a  qualified  is  substiEur*  1019. 

tially  difierent  from  an  unqualified  power  of  re-entxj,  iT'^ 

it  would  not  be  necessary  to  say  any  things  were  it  not      d.  Jbrsbt 

contended  on  the  other  side,  that  the  qualified  power  of  re-        o   ^' 

entry  was  as  beneficial  to  the  landlord  as  the  unqualified 

one;    the  contrary  of  which  proposiuon  carries  with  it 

its  own  demonstration.     It  is  even  unnecessary  to  shew 

that  the  absolute  is  more  beneficial  to  the  landlord  than 

the  qualified  power ;  but  it  is  sufficient  for  the  plaintiff 

to  shew  that  it  is  different.     The  creator  of  the  power 

had  a  right  to  annex  what  conditions  he  pleased  to  his 

grant :  it  is  no  answer,  when  it  is  objected  to  a  pretended 

execution  of  the  power,  that  the  conditions  have  not 

been  fulfilled :  to  say,  it  is  true  the  conditions  liave  not 

been  fulfilled,  but  something  equally  beneficial  to  thje 

party  for  whose  benefit  they  were  imposed,  has  been 

done;  but  it  may  be  safely  asserted,   that  this  is  not 

equally  beneficial  to  the  remainder-man.     Many  cases 

liave  been   put  to  shew    that  this  qualified  power  of 

re-entry  was  not  only  different  from,  but  not  so  bene* 

ficial  as,  a  general  power  of  re-entry;   one,   however, 

may  be  considered  sufficient     Suppose  the  tenant  for 

life  to  die  after  the  day  appointed  for  payment  of  the 

rent,    and   before   the   time  limited  for   re-entry,    the 

remainder-man  would  have  no  right  to  enter  till  that 

time ;    suppose  him  also  to  die  afler  the  day  of  pay-" 

ment,   and  before  tlie   time  limited   for    the   re-entry, 

he  would  lose  the  right  of  granting  a  renewed  lease,  and 

the  fine  which  he  would  have  received  thereon.     But 

the  difference  between  a  general  riglit  of  re-entry  for 

non^>ayment  of  rent,  and  one  clogged  with  a  condition 

of  there  being  no  suffident  distress  on  the  premises,  is  the 

principal  point  in  this  case.     Where  a  lease  contmns  an 

absolute  power  of  re-entry,  the  statute  (a)  enables  the  land- 


(</)  4  Geo.2.  c.  29.  s.  2. 
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lord  to  recover  without  proof  of  demand,  if  he  oan  shew 
that  there  was  no  sufiicient  distress  on  the  premises.  Doe 
d.  Schdefield  v.  Alexander  (a) :    But  the  common  law 
enables  him  to  recover  after  demand,  whether  there  be  a. 
sufficient  distress  or  not;  so  that  under  such  a  power, 
that  is,  where  the  clause  is  an  absolute  power  of  re-entiy, 
he  has  the  choice  of  proceeding  in  either  of  two  waySy. 
and  may  recover  whether  there  be  a  sufficient  distress  on 
the  premises  or  not,  whereas,  under  a  qualified  power  of 
re-entry  he  cannot,  either  at  common  law  or  by  the  sta- 
tute, recover  without  proving  that  there  was  no  suffident 
distress  on  any  part  of  tne  premises ;  and  he  must  prove 
that  he  has  searched  every  comer  of  the  premises  to 
ascertain  that  fact,  or  he  must  fail  in  his  gcctment,  Bm 
V.   King{b).     This,   certainly,   is  a  veiy  consideraUe 
inconvenience,  and  an  imposition  of  a  burthen  on  the 
remainder-^man,  which  is  not  authorised  by  the  power. 
Upon  this  point,  the  passages  dted  from  the  judgment  of 
Lord  Chief  Justice  Trevor  in  Orby  v.  Lord  Mohun  (c), 
are  very  important,  and  expresdy  in  point,  as  the  difficulty 
imposed  on  the  remainder-man  in  the  way  of  proof  is  the 
main  reason  why  the  lease  there  was  held  to  be  void  at 
against  him.     There  is  another  passage  in  that  case  (c) 
which  is  also  very  much  in  point.     The  whole  of  what 
was  said  by  Lord  Keeper  Cowper  is  also  expressly  id 
point  on  this  part  of  the  case.     In  Coxe  v.  Dajf[£^ 
Lord  Ellenboroughy  in  answer  to  the  argument  thil 
the  sole  object  of  such  a  dause  as  the  present  was  td 
secure  the  rent,  and  that  if  there  were  a  suffident  dis^ 
tress,  that  object  was  more  ijmmediately  and  effisctuaUjT' 
secured,  than  by  re-entry,  interrupting  the  counsd  fc^ 
the  defendant,  said,  ^^  In  the  one  case  it  is  to  be  secureA*^ 


(a)  2  Maule  and  SeL  525. fb)  Forrest's  Rep.  19.- 

(c)  3  C/ian.  Rep.  62. (d)  13  East^  129, 
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mm  time  to  time,  by  suooemve  suits,  with  risk  of  sure- 
aes,   if  the  distress  be  replevied;    in  the  other  it  is 
lecured  once  for  all  by  the  landlord's  repossessing  himself 
)f  the  land  out  of  which  the  rent  is  derived  ;*'   and 
i^;ain,  when  it  was  said  that  in  substance  it  amounted  to 
khe  same  thing ;  for  that,  at  any  time  before  the  land^ 
ord  recovered  in  ejectment  for  the  forfeiture,  the  tenant 
soming  in,  and  paying  the  arrears  and  costs,  would  be 
relieved,  his  Lordship  said, — **  Surely  the  direct  power 
of  re-entry  is  more  beneficial  to  the  landlord  ;^  and  when 
the  4  Geo.  S.  c.  28.  was  urged,  his  Lordship  again  said, 
^  The  very  provision  of  the  legislature  shews  that  there 
ia  a  difference  in   this  respect^     In  speaking  of  this 
power  in  the  lease,  however,  as  being  the  power  required 
by  the  settlement,  but  limited  and  clogged  with  a  con- 
dition, is  treating  the  power  in  the  lease  more  favourably 
than  it  deserves  to  be.      It    is  neither  actually  nor 
$ub  modo  the  power  required  by  the  settlement.     It 
gives  no  right  of  re-entry  at  all,  if  there  be  a  sufficient 
dBstress  on  the  premises,  but  puts  the  landlord  to  his 
fstress  or  action,  whether  he  will  or  not,  for  a  sum  not 
worth  the  expense  of  cither  of  these  modes  of  proceeding. 
Suppose  a  lease  had  been  granted  with  a  proviso  in 
these  t^ins,  ^^  Provided  that  if  at  any  time  during  the 
ttrm,  there  shall  not  be  found  on  the  premises  cattle  or 
chattels  of  any  kind  to  the  amount  of  <£198,  being  the 
whole  amount  of  the  rent  for  the  whole  term  of  ninety-nine 
netfurs,  the  lessor  may  re-enter.*'    The  power  of  re-entry 
tfwing  no  reference  whatever  to  the  non-payment  of  the 
it,   would  certainly   not  have  satisfied   the    leasing 
rer ;  and  yet  if  the  lease  in  question  in  this  case  be 
\y  the  supposed  lease  must  be  good  also ;  as  it  gives 
►wer  of  re-entry  in  every  case  in  which  the  lease  in 
gives  it,  and  in  some  others.     The  defendant  is 
^^ced   to  this   dilemma:    he  is  to  contend  that  this 
J,  which  does  not  enable  the  remainder-man  to  rc- 
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enter  for  the  non-payment  of  the  rent^  does  yet  oontun 
power  of  re-entry  for  non-payment  of  rent;  not  indeed  1 
actual  power,  enabling  the  lessor  to  re-enter  for  the  non- 
payment of  the  rent,  but  a  reasonable  and  usual  powezv 
which  does  not  enable  him  to  do  so,  at  least  not,  in 
there  is  a  sufRcient  distress  on  the  premises ;  because 
that  case  he  will  have  no  right  to  enter  at  all:  not   se. 
proximate  and  iimnediatc  power,  but  a  remote  and  po5» 
sible  power  of  re-entry,  which  arc  undoubtedly  two  very 
different  tilings.  The  argument  at  first  appears  ingenioas^ 
but  it  is  perfectly  sophistical  and  unfounded.     Tothi^ 
may  be  added  that  well  known  maxim — ^^  QuoHes  s" 
verbU  nulla  est  ambtgnltas^  ibi  nulla  expoaiiio  conii^€» 
verba  espressa  Jlenda  est  {a)^    On  this  part  of  the  eassi^v 
therefore,  tlie  proviso  for  re-entry  in  the  lease  is  not  oorm-' 
fomiable  to  the  leasing  power  in  the  settlement,  and  u  no^ 
only  different,  but  not  so  beneficial  to  the  remunder-niaXE  - 
Lastly f  as  to  whether  the  evidence  of  the  ibnn^' 
leases,  which  was  received  to  prove  that  the  clause 
re-entry  in  this  case  was  conformable  to  the  usual  9XM 
accustomed  form  of  clauses  of  re-entry  in  leases  of  odi^ 
lands  similarly  circumstanced,  both  fnoT  and  subseque0 
to  the  settlement  creating  the  power,  was  or  was  nC 
admissible  for  that  purpose.     This  question  divides  itscl 
into  two  heads;  Jirst,   whether,   under  the  terms  c^ 
this  power,  the  Court  has  a  right  to  judge  whetlicr''^ 
this  be  a  reasonable  execution  of  it:   and,  second^^^ 
whether  the  evidence  which  was  received  was  admissibl^^'' 
llie  first  point  has  been  already  oonndered  under  th 
first  and  second  questions;   namely,  the  gramm 
construction  of  this  particular  part  of  the  power,  an^ 
the  meaning  and  intention  of  the  creator  of  it,  as  it  is  t^ 
be  collected  from  the  words  and  object  of  the  whde  of 


{a)  2  ffmi.  Sound.  1 67. 
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cr  oonaideTed,  both  ocdlectively  and  m  its  separate 
But  upon  the  second,  namely,  as  to  the  admis* 
of  the  evidence,  this  question  being  for  con^* 
k  in  just  the  same  manner,  as  if  it  had  been 
to  the  Court  in  the  shape  of  a  bill  of  ex- 
on  the  express  point  whether  such  evidence 
e  ttdmissiUe  or  not,  the  plaintiff  contends  that  such 
was  not  admissible,  and  cannot  be  taken  into 
by  the  Court  in  giving  judgment  The 
Baron  (a)  who  tried  the  cause,  when  he  received 
»  CFvidence^  invited  tlie  counsel  for  the  plaintiff  to 
idear  a.  bill  of  exceptions  upon  its  admissibility,  and 
is  Was  acceded  to;  but  it  was  afterwards  abandoned, 
scaoae  it  was  floperly  conceived  that  the  question  of  the 
™*«ihility  of  this  evidence  would  be  equally  raised  for 
hedeicision  c^the  Court  on  this  special  verdict,  as  it  would 
^•^  V>een  on  a  bill  of  exceptions.  It  must  therefore 
^  considered.  The  proposition  that  this  evidence 
^ot  admissible,  depends  upon  a  very  plain  principle^ 
^*^%^f  that  there  was  no  occasion  for  it.  There  is  no 
^guityof  any  kind  in  the  words  of  this  particular  part 
.  ^^  leasing  power,  nor  any  word  of  reference  of  any 
]^^»  to  any  other  clause  of  re-entry  either  generally  usual, 
**^U8ual,  on  this  particular  estate.     Upon  what  prin- 


I819. 


de 


oU 


then  can  any  extrinsic  evidence  be  admitted  to 


"^^in  that,  which  neither  requires,  nor  admits  of  any 
^ '^nation :  if  any  such  is  admitted,  it  must  be  upon 
^^  principle,  which  will  constitute  an  entire  new  head 
,^*^e  law  of  evidence.  The  cases  in  which  extrinsic 
^^tice  has  been  held  to  be  admissible,  are  either  those 
the  expression  is  in  itself  ambiguous,  which  has 
farther  restricted  by  a  well  known  maxim  of  law, 
^^  since  the  time  of  Lord  Bacon  has  never  been 
^^^^ed,  to  the  case  of  a  latent  ambiguity,  which  he  defines 
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U>  be^  ^^  qtuB  ex  posi  facto  oritur  amUgmkiSs*^  that  iff 
first,  either  to  the  case  where  a  wUl,  for  instance,  on  the 
face  of  it  has  but  one  meaning,  bat  on  some  matter  of 
fact  being  shewn,  it  appears  to  have  twoi,  as  where  a 
man  devises  to  his  cousin  A.  B^  and  he  has  two  cousins 
of  that  name,  tliere  evidence  is  admissible  to  shew  whidi 
is  the  cousin  intended ;  or,  secondly,  to  the  case  of  dif 
use  of  some  words  of  reference,  as  if  the  creator  of  the 
power  in  this  case  had  said,  ^^^  the  usual  power  of  re- 
entry for  non-payment  of  rent"  The  special  verdict  is 
this  case  contains  no  word  of  reference  to  any  former 
or  other  powers  of  re-entry  of  any  kind  whatever,  either 
in  prior  leases  of  this  estate  or  in  any  leases  of  other 
estates;  nor  is  there  any  fact  exisdng  dr  appearing  on 
this  verdict,  which  renders  the  restrictive  clause  of  thi 
power  ambiguous,  so  as  to  call  for  any  other  fact  to 
explain  that  ambigui^.  There  is  this  apparent  mcoi>- 
sistency  in  the  argument  used  for  the  defendant,  that 
while  great  reliance  is  placed  on  the  generality  of  the 
word  ^^  a,"  it  is  said  at  the  same  time  that  the  creator  of 
the  power,  in  using  that  general  word,  meant  to  rrfer 
to  a  particular  class  of  leases,  that  is,  to  those  formerlj 
granted  of  the  lands  comprised  in  the  deed  of  1757* 
The  argimient,  if  it  were  good  for  any  thing,  woaU 
prove  that  the  defendant  had  a  right  to  refer  generally 
to  the  evidence  of  all  other  leases  of  all  other  landsj 
granted  according  to  some  supposed  custom  of  tbe 
country,  which  evidence  indeed  was  tendered  in  tbi^ 
case  at  the  trial,  but  properly  rejected,  as  it  clearly 
not  admissible,  according  to  the  decision  in  the  case 
Doe  d.  Allan  v.  Calvert  {a).  It  is  moreover  quite  cte^*  ■ 
that  the  creator  of  the  power,  by  the  use  of  the  indefia^*^ 
article  "  c,"  meant  to  exclude  all  reference  to  any 
or   former  leases  of  any  kind  whatever,   and 


(fl)  2  East^  3/6. 
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fore  the  evidence  of  those  leases  was  inadmissible.    Thfi 
question  may  be  considered,   first,  on  principle,    and 
next  on  authority.     Tlie  finding  of  the  Jury  is,  that  the 
usual  and  accustomed  form  of  leases  of  the  estate,  ^vhich^ 
either  before  or  since  the  making  of  the  deed  of  settle^ 
ment  of  2d  Juh/^  1757^  had  beafi  granted  of  any  landtf 
therein  comprised,   whether  for  lives  or  years  deter* 
minable  on  lives,  contained  a  conditional  power  of  re^ 
entry,  similar  to  that  contained  in  the  lease  of  the  5th 
September  J   1S03.     lliis  ftict  concludes  nothing,  and  is 
altogether  irrelevant.     What  has  the  form  of  leases 
prior  to  the  settlement,  to  do  with  the  question  ?    The 
creator  of  the  power  was  the  owner  of  the  fee,  and 
miglit  demise  or  deal  with  the  premises  in  any  manner  he 
pleased.     Every  fresh  instance  of  a  deviation  from  the 
terms  of  the  power  is  equally  liable  to  the  same  objection 
as  any  former  deviation,  and  no  number  of  deviations 
would  constitute  a  different  rule  of  construction  front 
that  which  originally  ought  to  have  prevailed,  or  mftke 
that  right,  by  a  course  of  practice^  which  was  originally 
wrong.     So  much  for  the  principle  upon  which  the  ad* 
missibility  of  this  evidence  is  contended  for.     Oh  pre- 
cedent, this  case  is  equally  weak :  it  stands  on  the  authority 
<jf  Cooke  y.  Booth  alone  (a),  in  which  case  former  leasee 
of  the  same  lands  between  die  same  parties  were  admitted 
^  ahew  the  meaning  of  a  covenant  for  a  renewal ;  but 
^tKt  has  been  mentioned  with  disapprobation  by  every 
^adigQ  before  whom  a  similar  question  has  since  06- 
^»"*^d.      It  is  sufficient  for  this  purpose  merely  to 
to  the  cases  of  Baynham  v.  Guy's  Hospital  (i), 
o#i  V.  Lyon  {a\  Moore  v.  Foley  [b\  and  Iggulden  v. 
^c),  in  all  of  which  the  authority  of  Cooke  v.  Booth 
^  honied :  so  that,  notwithstanding  that  case,  the  rule 
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1819.  may  now  be  taken  to  be,  that  extrinsic  evidence,  either 

^C^  of  deeds   or  of  any  other  matter  of  fact,   is  not  ad- 

d.  Jersey      missible  to  explain  an  expression  in  a  written  instru- 

^  '^'  ment,  unless  there   Ikj  either  a  latent  ambimiity,  or 

Smith.  ^  ^  ,  t      i 

a  necessary  reference  thereto,      in  the  present  case^ 

there  is  neither  an  ambiguity  of  any  kind,  nor  aay 
word  of  reference  to  any  former  lease^   but   on  the 
contrary  the  total    exclusion  of  any  suck    referoQCer 
The  mischief  which  the  letting  in  such  evidence  is  cal- 
culated to  produce  would  be  infinite;  the  uncertaint]^ 
which  it  would  create,  and  the  danger  to  which  it  would 
expose  both  the  lessor  and  lessee^  would  be  extr^oie. 
In  the  first  place,  it  would  not  be  enough  lor  the  tenant 
for  life  to  look  to  his  leasing  power  for  his  right  to  grant 
leases,  but  he  must  look  back  to  counterparts  of  former 
leases  for  fifty  or  one  hundred  years,  to  see  that  the 
leases  which   he  is  about  to  grant    are   conformable 
thereto ;  if  he  must  do  this,  the  remainder-man  may  do 
so;  and  if  it  should  turn  out  that  the  lease  was  not  in  the 
usual  form,  it  might  be  avoided,  though  it  was  entirely 
conformable  to   the  strict  words  of  the   power:   the 
tenant  would  never  be  safe;  and  as  he  could  have  no 
means  of  referring  to  former  leases,   he  could  never 
safely  execute  an  assignment  of  his  interest  to  any  onei 
The  Jury  have  found,  by  this  special  verdict,  that  the 
usual  and  accustomed  form  of  leases  of  the  estate  con- 
tained in  the  settlement  of  the  2d  Jw/y,  1757,  granted 
for  lives,  or  years  determinable  on  lives,  as  well  prior 
as  subsequent  to  that  settlement,  contained  a  conditional 
proviso  of  re-entry  similar  to  that  contained  in  the  lease 
of  the  5th  September^  1803 :  they  have  not  found  that  it 
was  the  uniform  or  universal,  but  the  usual  and  accni- 
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tomed  proviso  of  re-entry  in  similar  leases.    Tbey  bare 
not  even  found  that  it  is  a  reasonable  proviso  for  re- 
entry.    But  a  usual  and  accustomed  proviso  is  not  ne« 
cessarily  a  reasonable  proviso  for  re-entry :  so  far  are 
these  two  provisos  from  meaning  the  same  things  that 
it  may  so  happen  tliey  may  be  directly  opposed  to  each 
other ;  that  which  is  usual  and  accustomed  on  this  estate 
may  be  highly  unreasonable^  and  even  unusual,  as  ap- 
plied to  others     This  finding  of  the  Jury  was  founded 
on  the  production  of  a  given  number  of  former  leases: 
another  Jury  might  draw  a  different  conclusion  from  the 
same  evidence,  or  they  might  be  furnished  with  a  greater 
body  of  evidence,    which  would  warrant  a  different 
finding.     It  is  the  interest  of  the  personal  representatives 
of  the  late  tenant  fbr  life  to  support  his  act;  because,  if 
the  leases  which  he  has  granted  should  be  set  aside^  they 
would  be  liable  in  damages  to  the  lessee^    The  pos* 
session  of  the  counterparts  of  the  expired  leases  is  to 
be  sought  for  from  them,  as  being  in  their  custody :  and 
they  Would  be  interested  in  keeping  back  such  as  would 
make  against  them,  and  in  producing  those  only  which 
would  make  for  them*     Is  the  remainder-man  to  be 
sul:]gected  to  such  an  inconvenience,  or  to  such  an  act  of 
injustice  as  this  ?  The  case  of  Orby  v.  Lord  Mohun  {a)  is  a 
direct  authority  that  be  is  not.   Upon  the  terms,  therefore, 
of  the  power,  which  are  not  doubtful,  upon  every  prin** 
dple  of  the  law  of  evidence,  as  applied  to  this  subject, 
upon  every  principle  of  convenience  and  justice,    the 
evidence  of  tlie  former  leases,  which  was  received  td 
prove,  that  the  proviso  for  re-entry  in  this  lease  was 
conformable  to  the  usual  and  accustomed  form  of  leases 
of  other  lands  similarly  circumstanced,  both  prior  and 
subsequent  to  the  settlement  creating  the  power,  was  not 
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1819.         admissible  for  that  purpose,  and  ought  not  to  be  taken 
*!JT^  into  consideration  by  this  court  in  giving  judgment — 

d.  Jersey      Among  the  cases  which  more  immediately  bear  upon 
^«  the  present,    the  principal  one  is  that  of  Hotley  t. 

Scott  [a)y  which  is  scarcely  to  be  regarded  as  an  au- 
thority for  the  defendant ;  it  is  so  loosely  rqported  that 
it  is  difficult  to  understand  the  effect  of  the  decision. 
The  words  of  the  power  in  that  report  are  **  in  case  rf 
rent  behind,  or  want  of  sufficient  distress.''  But  k 
appears  more  correct  to  suppose  that  the  phrase  used 
was  <<  and  want  of  sufficient  distress."  Lord  Chief 
Justice  Mansfield  is  there  made  to  say,  ^  As  to  demand, 
a  clause  of  re-entry  is  required  as  a  security  for  the 
rent ;  demand  is  requisite  both  by  the  common  law  and 
by  statute."  This  expression,  which  his  Lordship  nerer 
could  have  used,  is  merely  mentioned  to  shew  the  in- 
accuracy of  the  report  **  A  clause  of  re-entry,*  con- 
tinued his  Lordship,  <<  will  never  be  allowed  to  operate 
farther  than  as  a  security  for  rent  ;^  a  proposition  which 
is  not  law.  But  the  important  observation  arising  on 
this  case  is,  that,  according  to  the  printed  report  of  the 
case.  Lord  Mansfield  does  not  appear  to  have  adverted 
to  the  condition  as  to  want  of  a  sufficient  distress,  which 
certwily  was  the  most  difficult  part  of  the  case.  The 
case  of  Coxe  v.  Day  {b)  is  a  direct  authority  for  the  plain- 
tiffs, and  cannot  be  distinguished  from  the  present: 
one  of  the  questions  there  was,  whether  a  lease  with  a 
clause  for  re-entry  on  non-payment  of  rent  for  twen^ 
days,  in  case  there  was  no  sufficient  distress  on  the  pre- 
mises, was  conformal)Ie  to  a  leasing  power,  which  re- 
quired a  proviso  for  re-entry  on  non-payment  of  the 
rent  for  twenty-one  days,  unclogged  with  any  condition; 
and  the  Court  held  that  it  was  not,  as  being  leas  bene- 
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fidal  to  the  remainder*man  than  an  absolate  power  ci         1819^ 
re-entry  on  non-payment  of  rent.     The  authority  of  ^^ 

that  case  has  not  hitherto  been  disputed :  it  is  admitted,  d.  Jerskv 
that  it  would  have  been  in  point,  had  the  question  _  ^* 
arisen  on  the  second  branch  of  the  power,  namely^  the 
leases  at  rack-rent :  how,  then,  is  it  less  in  point  on  the 
first,  excepting  that  this  is  a  stronger  case,  inasmuch 
as  here  there  is  a  deviation  &om  the  terms  of  the  power, 
not  only  because  the  same  condition  is  here  annexed 
which  was  annexed  in  that  case,  but,  also,  as  the  time 
for  the  re-entry  is  extended.  It  appears,  upon  inspe^ 
tion  of  the  briefs  in  Coxe  v.  Day^  that  the  bill  was  filed 
by  the  next  in  remainder  after  the  lessor,  for  a  declara- 
tion that  the  lease  was  not  executed  according  to  the 
leasing  power  in  the  setdement,  and  for  an  account,  and 
that  the  defendant  might  be  restrained  from  setting  up  a 
term  of  five  hundred  years  to  defeat  the  plaintiff's  claim 
at  law.  On  the  hearing,  the  Master  of  the  Rolls  directed 
a  case  to  be  stated  for  the  opinion  of  the  Court  of 
Kin^$  Bench  i  and  so  satisfied  were  the  defendant's 
oounsel  with  the  decision  of  that  Court,  that  when  the 
cause  came  on  again  to  be  heard  on  the  equity  reserved, 
they  gave  it  up,  and  the  cause  was  compromised  by  the 
tenant  paying  a  larger  rent.  An  argument  has  been 
urged  of  the  supposed  inconvenience  of  adopting  the 
plaintiffs  construction  of  the  power,  arising  from  the 
circumstance  which  may  result  from  construing  the 
power  to  require  an  unqualified  power  of  re-entry  in 
the  lease.  It  has  also  been  said,  that  many  leases  con- 
tain powers  of  re-entry  similar  to  that  in  the  defendant's 
lease.  This  argument  is  not  applicable  except  in  the 
case  of  leases  made  under  powers,  containing  a  similar 
restriction  to  that  contained  in  the  deed  of  1757,  and  in 
no  case  is  it  of  much  weight  To  find  that  in  any  parw 
ticular  district  of  England^  there  is  not  only  a  custom 
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of  leasing  with  such  a  clause  of  re-entry,  but  also  a 
custom  for  great  landholders  to  insert  in  their  marriage 
settlements  a  leasing  power  restricted  similarly  to  the 
present  case,  must  be  an  extremely  rare  coincidence. 
The  argument  urged  under  the  last  head,  from  the  sup- 
posed hazard  to  which  the  tenant  would  be  exposed, 
should  the  defendant's  construction  be  adopted  by  the 
Court,  is  fully  counterbalanced  by  the  utility  of  avoid- 
ing the  uncertainty,  which  would  be  introduced  into  an 
important  point  of  law  by  overruling  the  decision  in 
tlie  case  of  Coxe  v.  Dcn/j  in  which  all  the  judges  of 
the  Court  of  Kin^s  Bench  concurred,  and  which  has 
since  been  recognised  as  law  in  Doe  d.  Vaughan  v. 
Meylcr  (a).  The  lease  in  question,  therefore,  is  invalid, 
not  being  conformable  to  the  power  contained  in  the 
settlement;  it  is  therefore  of  no  effect  as  against  the 
remainder-^mon,  and  the  lessor  of  the  plaintiff  is  entitled 
to  recover. 


February  9th,  1819.— Mr.  JF.  Mcysetf^  for  the  de- 
fendant.— The  lease  in  question  contains  two  clause^ 
the  first  more  special  and  express,  and  the  last  t 
sweeping  or  general  clause.  As  to  the  first,  the  ex- 
pression "./br  non-payment  of  rent,"  contained  in  the 
leasing  power,  refers  not  so  much  to  the  time  of  the 
rent  falling  in  arrear,  as  to  the  cause  or  ground  of 
something  to  be  done,  or  upon  which  the  right  of  re- 
entry was  to  be  secured;  whereas,  if  the  words  had 
been  "  oii  nonrpayment  of  rent,"  they  would  radier 
have  had  a  reference  to  the  time  of  some  event  happen- 
ing ;  and  Lord  Ellenborough  was  of  that  opinion,  and 
put  that  construction  on  them.  Again,  the  term  "a 
clause  of  re-entry,  in  case  the  rent  be  behind  tweuty- 
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€nght  days  after  the  time  appointed  for  payment  thereof,'* 
contained  in  the  leasing  power,  as  to  leases  at  rack- 
rent,  imports  something  more  definite  in  form,  which 
the  donor  of  tlie  power  intended  distinctly  to  mark  out, 
as  applicable  to  leases  for  short  terms  of  years  at  rack- 
rent;  whereas  the  expression,  as  applied  to  leases  at'  a 
nominal  rent,  is  general,    and  implies  a  latitude  and 
reasonable  discretion  according  to  the  subject  matter. 
It  is  clear,  that  the  general  or  sweeping  clause  at  the 
end  of  the  lease,  where  there  is  a  reservation  of  rent 
and  a  covenant  to  pay  it,  embraces  that  subject,    and 
would  include  the  non-payment  of  rent,  in  case  there 
were  no  previous  special  clause  upon  the  same  subject ; 
bat  it  is  argued  that  this  latter  is  a  repugnant  clause  to 
an  antecedent  express  stipulation  for  a  power  of  re-entry 
on  non-payment  of  rent,  on  the  application  of  the  ge- 
neral maxim,  Generalis  clausula  non  porrtgitur  ad  ea 
que  antea  specialiter  sunt  comprehensa.     This,  however, 
is  applied  on  the  ground  that  there  is,  on  the  subject  of 
non-payment  of  rent,    already  an  express  and  8i>ecial 
dause  of  re-entry,    without  which  the  general  clause 
would  necessarily  apply ;  if  it  were  not  so,  the  ground 
of  repugnancy  is  beside  the  question ;  if  there  be  not  a 
special  stipulation  embracing  tlic  subject  matter,  there 
is  nothing  to  prevent   the  application  of  the  general 
clause;  and  the  special  clause  applies  distinctly,    and 
ffives  a  power  of  re-entry  on  non-payment  of  rent.     The 
words  of  the  power  are  qualified ;  there  is  a  power  of 
re-entry  required  and  provided.      The  w^ords  of  the 
power,  then,  h&ng  prima  facie  complied  with,  it  must 
be  shewn,  on  behalf  of  the  plaintiff,  that  such  is  not  a 
compliance  with  the  meaning.     A  power  of  re-entry  is 
not  the  less  so  because  it  is  qualified.     It  cannot  be  said, 
that  because  the  power  to  lease  is  not  given   to   the 
tenant  for  life,  till  be  comes  into  possession  or  receives 
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the  rents  and  profits,  and  not  even  dien^  if  there  be 
three  lives  existing  on  the  property,  that  tliis  quali- 
fication destroys  the  leasing  power  altogether.     This 
qualified  right  of  re-entry  under  the  first  clause  gives 
to  the  remainder-man  ail  the  benefit  intended  by  the 
creator  of  the  power,  and  all  that  is  required  by  the 
general  words  and  intention  on  his  behal£     For  the 
plaintiff  it  has  been  insisted,  tliat  a  general  power  of 
re-entry  for  non-payment  of  rent  has  no  limited  mean* 
ing,  and  that  according  to  legal  acceptation  it.  means  an 
unqualified  and  immediate  right  of  entry;  and  to  prove 
that,  Littleton  {a)  has  been  cited ;  but  he  there  merdf 
professes  to  give  general  examples  of  an  absolute  con- 
dition of  re-entry  expressed  in  a  deed,   and  not  two 
remote  instances  distinct  fix>m  each  other.     But  it  ap- 
pears from  Littleton  (£),  that  the  distinctions  taken  by 
Lord  Cokej  and  Mr.  Baron  Comyn  (c),  between  an  abso* 
lute  or  general,  and  a  qualified,  conditional,  or  special 
right  of  re-entry,   altogether   differ   firom,    and   hav9 
nothing  to  do  with,  the  present  question.    The  well 
known  clear  distinction  between  a  general  and  a  special 
condition  is,  that  in  the  one  the  lessor  shall  re-enter,  and 
in  the  other,  that  he  shall  enter  and  hold  until  payment 
or  satisfaction.     It  is  laid  down  as  a  well  known  role 
for  the  construction  of  powers  in  ShepparJCt  Touch* 
stone  {d)^  that  the  construction  be  reasonable^  and  accord- 
ing to  an  indifferent  and  equal  understanding.   That  too 
much  regard  be  not  had  to  the  native  and  proper  de* 
finition,  signification,  and  acceptance  of  words  and  seO" 
tences,  to  pervert  the  simple  intention  of  the  parties: 
in  Hill  V.  Grange  (e),  the  Court  said,  "  it  is  the 
of  Judges  to  take  and  expound  words,  which  comoi' 
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people  use  to  express  their  meaning  according  to  their 
nieaniDg :"— -common  usage  and  popular  understanding 
are^    therefore^    the  principles  of  construction.     If   it 
could  be  shewn,    that  the  special  clause  of  re-entry, 
introduced  in  the  first  part  of  the  lease,   were  un- 
heard o^  extravagant,   or  perverse,    the  meaning  of 
the  leasing  power  would  not  be  complied  with,  whereas 
it  is  atrlause  in  common  and  popular  use,  and  there- 
fore within  the  meaning  of  the  power.     If  the  leasing 
power  had  required  that  the  lease  should  not  contain 
a  power  of  re-entry,  for  non-piayment  of  rent,  and 
with  that  prohibition   the  present  clause  of  re-entry 
had  been  inserted,  it  would  have  been  a  breach  of  the 
condition  and  an  infringement  of  the  prohibition.    The 
only  difference  between  a  prohibition  and  requisition  i» 
this,  that  in  the  one,  if  the  reasonable  and  ordinary 
meaning  be  broken  through,  it  would  not  be  an  answer 
Sar  the  defendant,  to  shew  that  the  clause  was  extrava- 
gant or  absurd ;  but  in  the  other,  a  performance,  if  ab- 
surd^ and  perverse,  would  not  be  sufficient,   although 
within  the  reasonable  meaning  and  construction  of  the 
words.    The  defendant  merely  contends  for  a  reasonable 
construction  of  the  power,  expressed  as  it  is  in  general 
terms,  and  which  is  not  touched  by  any  unreasonable 
or  extravagant  cases  which  may  be  suggested  on  the 
p&rt  of  the  plaintiff.     If  the  owner  of  this  property 
^ere  to  persuade  a  tenant  to  accept  such  a  lease  as  the 
/>rie8ent,  under  an  assurance  that  it  contained  no  clause 

^  -fe-entry  for  non-payment  of  rent,  would  he  ;iot  be 
SfM£2ty  of  a  gross  fraud,  according  to  common  appre* 
■^ezi^i^Q  and  use  of  terms  ?  The  defendant  is  not  bound 
^  ^^ontend,  that  this  is  the  only  clause  that  could  be  a 
^^^^cijiixance  with  the  power;  because  it  is  sufficient  for 
that  the  words  being  general,  he  is  within  their 


1819. 


hi 


Dos 
d.  Jersby 

Smith. 


^^^^   ajid  ordinary  interpretation,  as  the  law  will  expound 


412 


CASES  IN  EASTEB  TEBV, 


1819* 

Dob 

d.  Jersey 

v, 

Smitik 


them.  Cother  t.  Merrick  (a).  The  cases  of  Kemp  t. 
Kemp  (i),  and  Butcher  v.  BiUcJier  (c),  do  not  assist  the 
argument  for  the  plaintiff,  inasmuch  as  it  is  the  plaintiff 
himself  who  would  limit  the  latitude  of  the  general 
expression,  and  confine  it  to  a  peremptory  chiuse  of 
re-entry.  In  Butcher  v.  Butcher^  the  question  w«^ 
whether  an  appointment  of  c£200  stock,  though  an  une- 
qual proportion  of  the  fund,  was  or  was  not  illuspiy. 
In  that  case,  the  Master  of  the  Rolls  said,  <^  It  is  im- 
possible  to  have  considered  a  case  of  this  kind,  without 
wishing  that  Judges  in  equity  had  either  never  assumed 
control  over  the  execution  of  discretionary  powers,  or 
had  laid  down  rules,  by  which  their  successors  migbt 
be  guided."  The  plaintifl^  here,  wishes  the  Court  to 
assume  control  over  the  discretion  which  the  general 
words  allow  to  the  defendant.  ^^  To  say,"  continued 
his  Honour,  <^  that  under  such  a  power  an  illusory  share 
must  not  be  given,  or,  that  a  substantial  shore  must  be 
given,  is  rather  to  raise  a  question  than  establish  a 
rule."  So  here,  to  say  that  under  such  general  words 
as  these,  a  qualified  power  of  re-entry  must  not  be 
given,  is  only  to  raise  a  question,  not  to  establish  a  rule. 
"  Whence,"  asked  the  Master  of  the  Rolls,  <<  is  the 
intention  to  be  collected  ?  Not  from  thd  words,  for  thej 
are  purely  discretionary.  But  a  conjecture  is  made  that 
the  party  creating  the  power  would  not  have  approved 
of  extreme  inequality."  Here,  the  plaintiff  conjectures 
that  a  party  using  these  words  would  not  have  allowed 
any  indulgence.  "  The  party  might  have  prescribed 
any  limits  he  thought  proper."  So  here,  the  party 
might  have  prescribed  any  form  of  re-entry  he  thought 
proper ;  "  a  latitude  might  have  been  given  quite  suf- 
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ivbich  is  frequently  intended,  and  yet  boundaries  might 
have  been  prescribed :"  "  If  that  is  not  done,  it  is  either       d,  JhRSEY 
because  the  party  had  no  wish  to  iBx  any  limits,  or  be-         ^  v. 
cause  he  was  unable  satisfactorily  to  himself  to  fix  upon 
the  limits  which  under  all  the  circumstances  might  be 
proper."    <*  Upon  either  supposition/'   the  Master  of 
the  Rolls  said,  ^^  why  should  this  Court  attempt  to  do 
what  the  party  in  the  exercise  of  his  own  judgment, 
relative  to  his  own  acts,  has  abstained  from."     So  why 
diould  the  Court,  in  this  case,  attempt  to  limit  these 
general  words  to  one  immediate,  peremptory,  and  un- 
sparing clause  of  re-entry,  when  the  party  exercising  his 
own  judgment,  by  various  directions  as  to  the  manage- 
ment of  the  property,   has  directed  no  such  clause? 
<*  Why  is  this  Court  to  say  there  is  a  limit  not  to  be 
transgressed,  under  the  penalty  of  making  the  whole 
Toid^"  by  an  arbitrary  rule  having  no  principle  to 
rest  on,  having  no  foundation  in  the  intention  of  the 
party,  disclosed,   or  apparently  presumed?'    Let  the 
plaintiff  answer  the  question,  as  he  is  contending  for  a 
principle  precisely  the  same  as  the  one  alluded  to.    The 
observations  of  Lord  Ellenborough  in  the  judgment  of  the 
Court  of  Kin^s  Bench^  in  this  case,  coincide  with  this 
view  of  the  question.     His  Lordship  there  said  (this 
judgment  is  not  yet  in  print,  and  the  following  extract 
was  read  by  the  learned  counsel  from  the  short-hand 
writer's  notes),  **  the  power  is  silent  as  to  the  time  when 
it  should  be  carried  into  effect,  and  being  so  silent, 
why  should  it  not,  in  virtue  of  such  silence,  be  intended 
that  the  creator  of  the  power  thought  it  enough  to  re- 
quire, that  there  should  be  some  reasonable  power  of 
re-entry  for  non-payment  of  rent  upon  every  lease; 
leaving  it  to  the  discretion  of  the  person,  by  whom  it 
should  be  granted,  to  prescribe  when,  and  under  what 
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tsig.         circumstances,  that  power  of  re-entry  should  in  eadi 
^"^y^  particular  case  be  enforced :  by  requiring  that  the  leases 

cU  Jersey      should  always  contain  a  power  of  re-entry,  he  calls  th« 
V*  attention  of  the  successive  lessors  from  time  to  time  to 

the  subject,  whenever  the  occasion  of  leasing  should 
recur;  and  when  the  attention  of  the  lessor  is  called  to 
it,  it  is  hardly  likely,  that  he  should,  in  the  exercise 
of  a  proper  discretion,  introduce  into  his  lease  so  hanh 
and  rigorous  a  provision."  The  cas^BS  of  Wrighi  f. 
Wakefordj  Doe  d.  Mansfield  y.  Peachy  Wright  v.  JJ«r- 
laa)y  and  Hawkins  v.  Kemp  have  been  cited  for  the 
plaintiff,  to  shew  that  where  some  specific  mode  or 
form,  or  other  precise  circumstance,  is  required,  it  mint 
be  punctually  performed:  in  such  cases,  form  in  &ctii 
substance ;  but  the  question  here  arises  on  the  constrno- 
tion  of  general  words.  In  Orby  v.  Lord  Mohun  (d^ 
the  power  was  to  a  tenant  for  life^  in  possession,  to  grant 
leases  of  all  lands  anciently  demised,  reserving  the  ancient 
and  accustomed  rents,  and  of  the  other  lands,  reserving 
the  best  and  improved  rents.  According  to  the  fiur  and 
common  construcUon  of  that  power  it  would  require  dis- 
tinct leases,  reserving  distinct  rents,  and  the  remaiIlde^ 
man  was  placed  under  incalculable  difficulties  by  the  mode 
of  leasing  there  adopted,  which  was  a  general  leasee  and 
which  the  Court  held  to  be  rather  a  del^^on  thanaa 
execution  of  the  leasing  power.  In  all  the  cases,  finom 
that  of  Huntington  v.  Liord  Mountjoy  (6)  to  the  present 
time,  where  leases  have  been  set  aside  as  being  not  coin 
formablc  to  the  power,  there  has  been  either  a  palpabk 
trick  or  fraud,  or  a  departure  from  some  prescribed 
form,  mode,  or  circumstance,  or  from  the  ancient  and 
accustomed  course  expressed  or  implied ;  or  if  on  aa 


(a)  2  Vernon,  53 1 ,  542.   S.  C.  better  reported,  3  Chan.  Bif. 
56. (b)  Moore,  174.  S.  C.  4  Leon.  u;.  &  C.  GM.  IJ. 
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>mis8ioD,  it  is  such  as  in  the  present,  where  the  Court 
;ould  not  say  whether  such  course  was  required  or  not. 
In  such  a  case,  where  a  tenant  for  life  has  made  an  in- 
lovadon,  it  may  have  been  required  of  him  to  shew  that 
le  had  not  thereby  placed  the  remainder-man  under 
greater  disadvantages  than  in  former  times;  but  the 
ease  in  question  cannot  be  impugned  on  any  of  the 
ibove  grounds.  It  must  be  admitted  that  where  any 
hing  precise  is  required  by  a  power,  it  must  be  done  as 
a  Darlington  v.  Pulteney  (a),  where  the  power  required 
in  execution  by  deed,  and  therefore  the  execution  of  a 
rill  was  held  not  to  be  a  compliance  with  the  power. 
bfr.  Kenyan  there  said,  and  Lord  Mansfield  afterwards 
tdoptod  his  argument,  that  powers  are  of  three  kinds ; 
Ers^  naked  powers,  unaccompanied  with  any  interest,  the 
xxDstruction  of  which  has  been  very  rigid ;  secondli/y 
K>wer8  granted  to  the  donee  of  a  particular  estate,  which 
were  formerly  construed  strictly  in  favour  of  the  re- 
nunder-man,  but  no  further,  and  of  late  taken  more 
iberally ;  thirdly^  powers  reserved  by  the  donor  to  him- 
lel^  which  have  always  been  taken  largely.  Of  this  latter 
Jas6  is  the  present  power.  Lord  Mansfield  there  also 
aid,  **  That  Courts  of  law  originally  compared  powers  to 
x>nditions  which  they  are  not  at  all  like,  and  consequently 
leld  that  they  should  be  construed  strictly,  whereas 
n  fiict  they  are  only  a  different  species  of  ownership 
md  enjoyment  of  property.*'  His  Lordship's  observa- 
ions  are  to  the  same  effect  in  Woolsson  d.  Zouch  v. 
Wodston  {b\  where  the  powers  were  to  tenants  for  life; 
and  the  Solicitor  General,  in  Hearle  v.  Greenbank  (c), 
laid,  '^That  in  the  modification  of  estates.  Courts  of  law 
hold,  where  powers  are  coupled  with  an  interest,  they 
may  be  released  or  extinguished,  and  when  they  flow 


18I9« 


Dob 
d.  Jersey 

V. 

Smith. 


(a)  Cbtoper,  263.- 
703. 


ib)  2  Burr.  1136. (c)  3  Aikt^, 


Smith. 


416  CA8B8  IN  EASTER  THUMf 

1819*         from  an  interest  they  may  be  considered  as  mod^  of 
^'^  ownership;   and  that  with  this  view  Courts  construe 

d.  Jersey       them  liberally  as  parts  Of  the  old  ownership  belonging 
V.  to  the  grantor  of  the  estate.'  In  Orbj/  v.  Lord  Mohun  (fl)i 

it  was  said,  ^^  that  the  intent  was  to  give  a  power  of  leasing 
in  a  reasonable  manner,  as  leases  fell  in,  and  for  keeping 
the  estate  tenanted,  as  the  owner  of  an  estate  would  be 
supposed  to  do."  Here  it  is  admitted,  by  the  plaintiff 
that  the  intention  of  the  creator  of  the  power  is  to 
govern ;  but  it  is  argued  that  such  intention  is  alwajs 
to  benefit  the  remainder-man  rather  than  the  tenant 
for  life.  But  in  Goodtitle  d.  Clargcs  v.  Funttcan  Lord 
Mansfield  said  (&),  *'  There  is  no  ground  or  reason  of 
equity  or  policy,  between  tlie  tenant  for  life,  and  the  re- 
mainder-man, for  leaning  to  either  side.''  Although  Chief 
Justice  De  Grey  in  Campbell  v.  Leach  {f)y  said,  "If 
executing  this  power  is  for  the  benefit  of  the  remaindo^ 
man,  it  should  receive  a  liberal  construction;  but  if  a  tenant 
for  life  invades  the  interest  of  the  remainder-man,  in  order 
to  benefit  his  own  only,  it  should  have  anotlier  constmc- 
tion,"  it  is  not  applicable  to  this  case;  for  there  is  no 
ground  to  say  that  the  tenant  for  life  here  invaded  the 
interest  of  the  remainder-man  to  benefit  his  own.  Hm 
general  object  of  an  owner  of  property  in  creating  a 
leasing  power  is  the  good  management  and  benefit  of  the 
estate,  which  is  completely  for  the  benefit  of  the  re* 
maindcr-man.  Had  not  the  tenant  for  life  the  power  of 
granting  a  permanent  interest,  and  continuing  beyond  hift 
time,  no  capital  would  be  invested  in  extended  improve* 
ments  of  the  property,  and  the  estate  woidd  descend  to  the 
remainder-man,  perhaps,  barely  in  repair  ;  for  the  tenant 
of  a  precarious  interest  can  feci  no  attachment  to  the 
land.    It  is  the  permanency  and  security  of  the  interest^ 
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enewal,  which  will  descend  to  his  children,  that  urges  IS  19* 

'ell  as  justifies  a  tenant  in  making  agricultural  im-  t\^^ 

rements,  and  by  diminishing  this  security,  his  liberality      J.  Jeksey 
3irit  is  crushed.    This  is  the  true  and  well  known  in-  v* 

St  and  advantage  of  the  remainder-man.     To  con- 
e  the  power  otherwise,  would  be  to  put  a  particular 
(truction  on  general  words,  in  violation  of  the  general 
ct  for  which  such  power  was  created.     It  would  be 
DOLore  difficult  to  let  the  estate  to  a  respectable  and 
lent  tenant,  with  a  peremptory  clause  of  re-entry, 
1  with  such  a  modified  clause  as  is  now  contended  for 
he  defendant    No  man  would  risk  the  loss  of  his  pro- 
:j,  because  he  might  happen  to  omit  the  payment  of 
>minal  rent  on  the  very  day  on  which  it  became  due. 
lid  the  creator  of  the  power  have  considered  this 
irous  clause  as  the  indispensable  condition  of  a  lease, 
ough  the  distrainable  property  on  the  premises  were 
*  so  large  ?    Can  it  be  difficult  to  ascertain,  whether 
*e  be  a  sufficient  distress  for  a  guinea  on  the  premises, 
le  there  is  cattle  on  the  hills  or  furniture  in  the 
se?  If  all  the  premises  be  apparently  vacant  and  de- 
ed, an  ejectment  may  be  served ;  and  this,  notwith- 
iding  the  possibility  of  some  distrainable  goods  being 

on  the  premises;  for  it  is  laid  down  in  Comt/n's 
rest  {a),  that,  "  If  a  condition  be  to  re-enter  if  no  dis- 
;s  be  found,  this  shall  be  expounded  of  a  reasonable  dis- 
3,  and  therefore  if  a  locked  cupboard  remains  there, 
may  enter."  The  same  construction  applies  to  a  rea- 
able  power  of  re-entry.  A  qualified  clause  of  re-entry, 
ilar  to  the  present,  appears  to  have  been  in  use  in  the 
e  of  Queen  Elizabeth^  and  may  be  found  in  Grygg  v. 
yses  {b)j  and  also  in  Wood  v.  Germons  (c).     As  to 

possible  difficulty  arising  from  the  want  of  sufficient 

a)  Tit.  Condition,  T. (A)  Cro.  Eliz.764. (c)  Cro. 
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sureties,  that  argument  is  derived  irom  the  case  of  Coit 
v.  Day :  but  that  was  the  case  of  a  lease  at  rack-rent, 
whereas,  here  the  rent  is  only  a  guinea ;  the  subject  matter 
is  therefore  wholly  different.  But  the  authority  of  Corf  v. 
Day  is  directly  opposite  to  that  of  Hotley  v.  Scott  («); 
still  the  authority  of  the  former  case  is  not  to  be  im- 
pugned, as  the  subject  matter  is  altogether  difierent 
That  was  a  lease  for  twenty-one  years  at  rack-rent,  and 
a  specific  clause  of  re-entry  was  directed,  so  that  it  merdj 
resembles  the  second  clause  of  the  power  here,  as  regards 
the  rack-rents ;  but  in  this  case  it  is  a  lease  for  lives,  the 
rent  is  merely  nominal,  and  the  words  of  the  power  are 
general  and  undefined.    In  a  case  of  rack-rent,  the  sme 
indulgence  should  not  be  shewn ;  the  landlord  docs  not 
speculate  upon  improvements  on  the  estate.    The  rent 
is  every  thing,  and  a  peremptory  power  may  be  man 
beneficial  to  the  remainder-man ;   but  in  the  case  of 
nominal  rents,  there  is  no  real  probability  that  tbe 
tenant  will  refuse  to  pay  his  rent.     It  has  been  fortkr 
objected  that  the  tenant  for  life  may  die  between 
day  on  which  the  rent  reserved  becomes  payable^ 
the  period  allowed  him  before  re-entry ;  but  in  this  ca< 
his  executors  will  be  entitled  to  the  rent,  and  the  re- 
mainder-man can  have  no  benefit  of  the  condition  (or 
non-payment  of  rent,  which  never  became  doe  in  li 
time.     As  to  the  chances  of  forfeiture,  of  which  the  re- 
mainder-man is  deprived,  and  for  which  Hdma  ▼• 
CoghilUb)  has  been  cited,  that  case  does  not  apply  to  tk 
present:  it  is  not  contended  that  the  power  is  not  tote 
executed  in  the  manner  directed,  as  far  as  it  is  so  directedi 
but  that,  as  the  power  is  lefl  in  general  words,  they  are 
to  be  interpreted  according  to  the  probable  intention  of 
the  creator  of  the  power.     The  practice  of  relieving » 


{a)  Loffiy  316* (A)  J  F«.  Jun.  499. 
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tenant  from  an  gectment  brought  on  a  clause  of  re-entry 
for  non-payment  of  rent,  on  bringing  the  money  into 
Court,  and  paying  the  costs,  was  established  before  the 
4  G.  2.  c.  28.  Smith  v.  Parks  {a\  Phillips  v.  Doelittle  (i). 
Suppose,  therefore,  the  landlord  to  have  the  common 
law  re-entry,  and  to  proceed  in  ejectment ;  the  Court  will 
rdieve  the  tenant  as  before,  on  payment  of  costs,  and 
the  whole  proceeding  will  be  nugatory,  as  to  the  re« 
corery  of  the  land.     With  respect  to  the  leasing  power, 
there  is  a  marked  and  very  wide  distinction  between  the 
two  powers  of  leasing  for  rack,  and  at  nominal  rents.    In 
die  one»  a  precise  form  is  given ;  in  the  other,  there  is 
only  a  general  requisition,  which  is  su£EicientIy  complied 
with  by  the  clause  before  the  Court.    It  could  never 
have  been  intended,  by  the  creator  of  the  power,  that 
the  tenants  should  be  harassed  about  a  mere  nominal 
xent.    No  person  wodd  venture  to  put  into  a  lease^  this 
disadvantageous  clause  without  express  directions  so  to 
do^  but  would  refer  to  the  old  leases.    The  same  leasing 
fxmer  is  given  to  Lady  Vernon  as  to  her  husband, 
And  the  same  restriction  will  apply  in  either  case.    The 
f>c>wer  is  to  lease  lands  then  leased  for  lives  m  possession 
or  reversion,  her  father  being  at  that  time  dead.     She 
iid   not  intend  to  treat  the  old  tenants  in  the  rigorous 
>iAnner  now  contended  for.     She  directed  the  ancient 
ui<l  accustomed  rents,  duties,  and  services,  ,or  as  great 
Mr  beneficial  rents,  to  be  reserved.     She,  therefore,  did 
^^^^  mean  that  they  should  be  accompanied  by  any  con^ 
Litton  to  make  them  objectionable  to  the  tenants.     She 
^l^^n  excepted  heriots,  which  might  be  varied  at  dis^ 
^?^Uon ;   but  if  the  general  words  of  the  power  as  to 
^^^   necessarily  Inark  a   discretion,   there  was  no 
^^^casion  for  her  to  express  it  fisurther.    But  it  it  said 
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that  Lady  Vernon  intended  to  make  an  alteration  in  tlie 
old  clause  of  re-entiy.     Then  why  did  she  not  express 
it  as  she  did,  where  she  deviated,  as  to  heriots,  from 
the  old   and  accustomed  course?    It  must  be  taken 
by   the    power,    either   that    Lady    Vernon    left   the 
matter  generally  and  indefinitely,  and  by  her  general 
expressions  left  a  discretion  to  insert  any  reasonable 
clause  of  re-entry  with  reference  to  the  subject-matter, 
or,  as  she  directed  no  variation,  and  required  the  andat 
and  accustomed  rents  oidy  to.be  reserved,  it  may  fiuriy 
be  presumed,  that  she  intended  also  the  ancient  and  ac- 
customed clause  of  re-entry  to  accompany  them.    In- 
dependently of  the  construction  of  the  power,  the  finding 
of  the  jury  must  now  be  resorted  to.    If  the  constrocdon 
imports  that  there  is  to  be  a  reasonable  power  of  I^ 
entry,  what  can  be  so  reasonable  as  that  whidi  wai 
always    usual    and    accustomed?     If  the  accustomed 
clause    was   intended,   such    clause  must    be   proved 
to  be  that  used  by  a  reference  to  the  former  leasee 
The  evidence  of  these  leases  was  admissible  to  shew 
what  was  usual,  though  they  might  not  be  received  t0 
shew  what  was  reasonable.    It  was  so  offered,  and  » 
received,  not  to  shew  the  construction  of  reasonaUeoea» 
and  therefore  the  cases  of  Iggtdden  v.  May,  Cooke  t. 
Booths  and  others,  which  go  to  prove  that  the  constmctioo 
of  a  deed  is  not  to  be  gathered  firom  the  acts  of  the  parties 
have  no  application.     As  to  the  sweeping  or  general 
clause  at  the  end  of  the  lease,  it  has  clearly  words  fsat 
ficient  to  embrace  the  non-payment  of  rent ;  but  it  is 
said  that  the  latter  clause  can  have  no  opoation,  tf 
being  repugnant  to  the  first  or  special  one.     But  ii 
Sheppard^s  Touchstone  {a)  it  is  laid   down  as  a  role^ 
that  if  there  be  two  dauset  of  a  deed  repugnant  to  cack 
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otfaer^  the  first  shall  be  received  and  the  last  rejected,  ex- 
cept there  be  some  special  reason  to  the  contrary.   What 
more  special  reason  to  the  contrary  can  there  be,  than 
that  res  magis  valeat  quam  pereat  P     The  maxim,  ge- 
neralis  clausula  non  panigitur  ad  ea  qiue  anted  sunt 
comprehensay  does  not  apply  to  this  part  of  the  case,  as 
it  presupposes  the  existence  of  a  valid  and  operative 
special  clause  providing  for  the  subject-matter;  whereas, 
k  is  contended  in  this  case  by  the  plaintiff,  that  the  first  • 
clause  is  null  and  void,  and  that  the  remainder-man  is  not 
bound  by  it  in  the  slightest  degree ;  if  so,  it  can  have  no 
operation  to  exclude  the  second  clause.     £lo  here,  the 
maxim  ^^  Expressumfacit  cessare  taciturn*^  does  not  apply. 
Where  a  contract  is  valid  and  available  in  law  it  may  do 
ao,  but  where  an  e?^press  contract  is  unavailable  between 
the  parties,  as  for  want  of  compliance  with  the  stamp  laws, 
an  implied  contract  may  be  resorted  to,  and  the  party 
may  recover  on  a  quantum  meruit.     Tyte  v.  Jones  (a). 
Should    the  remainder-man  enter  under  the  general 
clause  for  non-payment  of  rent,  the  tenant,  by  setting 
up  the  first  clause  as  repugnant  to  it,  would,  accord- 
ing to  the  plaintiff,  vacate  his  lease.)    If  so,  to  avoid 
that  evil  he  must  necessarily  submit  to  the  general  clause ; 
because  then  he  may  save  his  possession  by  bringing  bis 
rent  into  Court,  and  staying  the  ejectment.    It  is  said  that 
the  plaintiff  has  not  the  common  law  right  of  re-entry, 
but  must  proceed  under  the  statute  4  Geo.  2.  c.  28. ;  but 
if  the  special  clause  applies  to  the  mode  of  proceeding 
under  that  statute,  the  general  clause,  which  contains 
no  qualification,  must  apply  to  that  at  common  law,  and 
the  Court  will  give  effect  to  both  clauses,  by  construing 
the  one  with  reference  to  tlie  statute,  and  the  other  as  con- 
nected with  the  common  law,  and  thus  the  whole  of  the 
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^^  effect  given  to  it  (a).    So  Lord  Mansfield  in  Pugh  v.  tke 

d.  Jersey      Duke  of  Leeds  (6),  in  deciding  on  the  word^^twn  in  die 

^*  lease,  said,  that  <<  It  should  be  so  construed  as  to  make  it 

Smith 

conformable  to  the  power,  and  that  the  parties  to  s 

lease,  under  a  power  as  that  was,  necessarily  understood 
it  in  that  sense  which  made  the  deed  effectual."  The 
inconsistency  in  this  case  between  the  general  and 
special  clauses  is  not  greater  than  in  Hoe  d.  Goatiy  v. 
Payne  (c),  between  a  covenant  to  repair  generaUy, 
during  the  term,  and  afterwards  a  special  covenant  to 
•  repair  within  three  months  after  notice.     The  landlcnd 

there  re-entered  after  notice^  and  before  the  expiradoa 
of  three  months,  and  it  was  held  good.  The  memung 
of  a  sweeping  clause  generally  is,  that  if  any  particuiar 
matter  be  omitted,  or  not  effectually  provided  for,  waA 
clause  may  take  up  the  subject  and  remedy  the  omisiiaD. 
But  it  will  not  be  necessary  in  this  case  to  decide  on  the 
latter  clause,  the  former  being  a  full  compliance  with  the 
power.  The  question  must  be  decided  on  general  viem 
of  the  subject,  on  the  intention  of  an  owner  of  an  estate 
consulting  the  probable  and  solid  advantages  of  the  pro- 
perty, as  well  as  the  fair  and  liberal  treatment  of  the 
tenant  For  these  reasons,  the  lease  is  clearly  a  perfect 
compliance  with  the  power,  and  the  defendant  is  entitled 
to  judgment. 

Mr.  Jervisj  in  reply. — The  argument  for  the  plaintif 
rests  on  two  points ;  Jlrst^  that  the  leasing  power  required 
an  absolute  power  of  re-entry  in  the  lease,  unlimited,  ab- 
solute, and  general  as  to  time^  and  undogged  with  any 
condition ;  and,  secondly^  that  the  lease  in  question  gs^ 


(a)  Sheppard^s  Touchstone^  page  87.— — (i)   Cowp.  7*- 
•(c)  2  Campb.  520. 


TRM  riFTY-VIMTH  TXAB  07  6K0.  III. 


4£3 


no  absolute  power  of  re-entry.     One  or  other  of  diete 
propositions  the  defendant  must  satisfactorily  deny :  he 
has  placed  his  main  reliance  on  the  denial  of  the  firstf 
and  adverted  but  slightly  to  the  last    The  leasing  power 
is  Jlrst  construed  by  the  defendant  as  not  requiring  an 
absolute  power  of  re-entry;  and,  secondly^  it  is  con- 
tended that  the  lease  does  contain  such  absolute  power 
re-entry,  which  is  to  be  foUnd  in  the  second  branch 
of  the  proviso  for  re-entry.     There  are  certainly  two 
powers  of  re-entry  in  that  proviso;  the  first  conditional^ 
being  a  right  of  re-entry  in  the  event  of  the  rent  being 
in  arrear  fifteen  days,  and  no  sufficient  distress  upon 
the  premises, — whereas  the  leasing  power  required  an  ab- 
Bcdute  right:  there  is  also  a  general  power  of  re-entry  in 
the  subsequent  part  of  the  same  proviso,  in  de&ult  of 
the  performance  of  any  of  the  covenants  in  the  lease. 
On  adverting  to  the  former  part  of  the  lease,  it  is  true 
that  there  is  a  covenant  on  the  part  of  the  tenant  for 
the  payment  of  rent  at  certain  days ; — and  it  has  been 
'contended  for  the  defendant,  that  had  it  not  been  for 
the  former  part  of  the  proviso,  the  latter  alone  would 
have  satisfied  tlie  leasing  power,  because  it  would  have 
applied  to    the  covenant   for  payment  of  rent,    and 
authorized  a  re-entry  on  non-payment  of  rent  on  the 
day.    It  has  also  been  farther  contended,  that  as  to 
thp  last  of  these  provisoes,  the  landlord  may  demand 
the  rent   on   the  day   on  which   it   became  payable, 
with  the  formalities  of  the  common  law;   and  that  if 
it  be  not  paid  on  the  last  moment  of  the  day,  he  has  a 
right  to  bring  an  ejectment,  notwithstanding  the  fifteen 
days  are  not  expired,  and  notwithstanding  there  is  a 
^aflKciency  of  distress  on  the  premises.     And  in  order  to 
gi^e  effect  to  the  first,  it  is  said  that  in  case  the  land- 
iojTcl  may  have  omitted  to  make  his  demand  on  the  day, 
>o  as  tQ  entitle  him  to  an  ejectment  at  the  common  law, 
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founded  on  such  demand,  yet  he  may  have  recourse  to 
the  former  proviso  for  reentry,  and  he  may  then,  at  the 
expiration  of  fifteen  days,  if  there  be  no  sufficient  distress 
upon  the  premises,  maintain  his  ejectment  upon  that  part 
of  the  proviso.  It  is  true  he  might  do  that,  even  if  the 
former  part  of  the  proviso  had  not  existed,  because  he 
might  bring  his  ejectment  before  the  fifteen  days  had  ex- 
pired by  the  4  Geo,  2,  c.  28.  {a).  The  case  of  Boe  A 
Goatlj/  V.  Paine  {b)  is  an  express  authority  against  the 
defendant;  for,  by  considering  the  prmoiples  by  whidi 
written  instruments  are  to  be  construed,  and  which  are 
applicable  to  this  case^  it  will  be  found  the  most  general 
rule  is,  that  the  intention  of  the  parties,  to  be  gathered 
from  tlie  words  of  the  instrument  itself,  is  to  prevail :  aB 
other  rules  are  subsidiary  to  that  Another  rule  is,  that 
if  there  be  two  inconsistent  clauses  in  a  deed,  the  first  is 
to  prevail,  and  the  last  to  be  rejected;  this  is  rather  a 
rule  of  convenience  and  of  necessity  than  a  rule  founded 
on  any  substantial  reasoning.  Tiie  next  rule  is  that  hid 
down  in  Altham*s  case  (c),  "  GeneraUs  clausula  nonpar- 
rigitur  ad  ea  qtue  anted,  specialit^r  sunt  comjprehensaT 
This  rule  is  applicable  generally,  and  may  so  apply  to 
this ;  and  Lord  Coke  said,  "  If  the  general  words  should 
stand  without  any  qualification,  then  the  special  wozds 
would  be  altogether  vain  and  of  no  effect;**  and  agam, 
**  where  a  deed  speaks  by  general  words,  and  afterwards 
descends  to  special  words,  if  the  special  words  agree  to 
the  general  words,  the  deed  shall  be  intended  according 
to  the  special  words."  The  reason  on  which  this  rule  is 
founded  is,  that  in  using  general  words  the  attentioB 
is  not  necessarily  drawn  to  every  individual  meaniug 
they  comprehend;    but   in   using   special   words  the 


(a)  4  G.  2.  c.  28. «.  2.* 
154.  6. 
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particular  subject  to  which  they  apply  must  be  con* 
templated.  In  Butler  v.  Duncomb  {a\  another  rule  was 
laid  down  by  Lord  Chancellor  Parker^  who  there  said, 
'^  Surely  it  is  a  rule  both  in  law  and  equity,  so  to  con- 
strue the  whole  deed  or  will,  as  that  every  clause  should 
have  its  effect"  If  the  Court  by  any  possibility  can  con- 
strue the  subsequent  part  of  this  latter  clause,  as  contain- 
ing a  power  of  re-entry,  it  will  nullify  and  ^ve  no  efiect 
to  the  preceding  clause.  The  reason  of  that  rule  is, 
that  it  was  improbable  that  any  part  of  a  deed  was  in- 
tended by  the  parties  to  be  wholly  inoperative.  All 
those  rules,  therefore,  shew  that  the  defendant's  con- 
struction of  this  lease  is  altogether  inconsistent  Is  it 
likely  that  a  lessor,  intending  to  secure  to  himself  an 
absolute  power  of  re-entry  for  non-payment  of  rent,  in 
addition  to  the  conditional  power  of  re-entry  therein- 
before contained,  should  attempt  to  express  this  by  a 
clause,  in  which  the  word  rent  does  not  at  all  occur? 
The  word  ^*  reservations"  might  be  sufficient  to  include 
rent,  but  it  equally  applies  to  many  other  things  besides 
rent,  such  as  services,  and  the  like.  The  principle 
on  which  the  decision  in  Roe  d.  Goatly  v.  Paine  pro- 
ceeded, was  the  necessity  of  giving  effect  to  distinct 
and  independent  clauses;  and  in  that  case  the  proviso 
for  re-entry  could  have  no  effect  at  all,  unless  it 
were  held,  that  the  party  had  a  right  to  recover  on 
that  clause.  Lord  Ellenjkorough  there  said,  *^  The 
indenture  contains  a  general  covenant  to  keep  the 
premises  in  repair.  By  breach  of  this,  the  lease  was 
finrfeited,  and  tlie  notice  was  no  waiver  of  the  forfeiture.** 
Xbese  then  were  two  distinct  and  independent  cove- 
nants, and  the  only  thing  to  be  looked  to,  was  the  in- 
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tention  of  the  parties  so  as  to  give  effect  to  both.— 
If  Lord  Etlenborough  bad  not  given  effect  to  the  first 
clause,  it  would  have  been  rendered  of  no  efiect  at  all: 
for  it  would  have  been  restricted  by  the  subsequent 
covenant,   and  the  landlord  must  have  waited  three 
months,  before  he  brought  his  ejectment.     So  here,  the 
lessor  would  have  been  unable  to  do  any  thing  under 
the  special,  if  the  general  clause  were  permitted  to  pre- 
vail*   In  order  to  maintain  that  this  part  of  the  proviso^ 
<<  or  if  any  default  shall  be  by  them  the  said  Charles 
Smith  and  Henry  Smithy  their  executors,"  &&,  was  con- 
sistent  with  the  former  part  of  the  power,   the  fifth 
rule  in  Sheppard's  Touchstone  (a)  was  mainly  relied  oa 
when  this  case  was  argued  in  the  Court  otKin^s  Bend, 
viz. — ^^  That  the  construction  be  such  as  the  whole  deed 
and  every  part  of  it  may  take  effect,  and  as  much  effect  as 
may  be  to  that  purpose  for  which  it  is  made,  so  as  when 
the  deed  cannot  take  effect  according  to  the  letter,  it  be 
construed  so  as  it  may  take  some  effect  or  other.    Verba 
debent  intelligi  cum  effcctu.    JEt  benignefaciend(e  sunt  ith 
'  terpretationesj  ut  res  magis  valeat  quam  j^ereatP    But 
Mr.  Justice  Bayley  observed,  that  it  was  there  added,  by 
the  sixth  rule,  « that  (A)  all  the  words  of  the  deed  in  con- 
struction be  taken  most  strongly  against  him  that  doth 
speak  themy  and  most  in  advantage  of  the  other  par^, 
verba  chartarumfortiiis  accipiuntur  cofitra  proferentem^  d 
quuelibet  concessio  fortissime  contra  donatorem  interpret 
tanda  est.**  That  applies  strongly  to  the  present  case ;  for 
here  is  a  concession  made  to  the  tenant.    A  rule  is  laid 
down  in  Bacon* s  Abridgment  (c),  that "  Grants  arc  to  be 
construed  according  to  the  intention  of  the  parties,  and  if 
there  appears  any  doubt  or  repugnancy  in  the  woid% 


(a)  Page  S? (6)  /4k/.-— (c)  Bac.  Ahr.  tU.  Grant.  I. 
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such  construction  is  to  be  made  as  is  most  strong  against         \n\Q. 
thcgrantor."    That  rule  is  applicable  to  the  lessor  here^  ^^^^ 

because  he  is  presumed  to  have  received  a  valuable  con-       ,    « ''* 
sideration  for  what  he  parted  with.     As  to  the  rule  (a),  o. 

"  that  if  there  be. two  clauses  or  parts  of  a  deed  re-  Smith. 
pugnant  the  one  to  the  other,  the  first  part  shall  be  re* 
ceived,  and  the  latter  rejected,  except  there  be  some 
special  reason  to  the  contrary,"  the  reason  must  ap« 
pear  upon  the  face  of  the  instrument  itself.  The  case  of 
Pugh  V.  The  Duke  of  Leeds  {b)  has  been  cited  for  the 
defendant,  where  in  consequence  of  the  rule  ut  res  magis 
valeat  quam  pereat^  the  Court  held  that  the  word 
^^JronC*  niay,  in  the  vulgar  sense,  and  even  in  the  strictest 
propriety  of  language,  mean  either  inclusive  or  exclusive; 
but  that  decision  has  caused  great  dissatisfaction.  Roe 
d.  Goatly  v.  Paine^  only  decided,  that  a  lease  might  con- 
tain a  general  proviso  of  re-entry  on  a  breach  of  cove- 
nant to  repair,  and  also,  a  distinct  covenant  to  repair 
after  three  months'  notice.  In  HmsfaU  v.  Testar  (c), 
the  question  was,  whether  tlie  words  omitted  were  part 
of  the  covenant,  and  that  case  was  decided  on  a  variance. 
The  cases  of  Hope  v.  Stephenson  {d)y  and  Wood  t. 
Dajf  {e)j  merely  shew  that  covenants  apparently  incon- 
sistent may  stand  to  give  the  whole  deed  effect.  In 
Duppa  v.  Mayo  {/)  it  is  said,  *^  where  there  is  a  con- 
dition of  re-entry  reserved  for  non-payment  of  ren^ 
several  things  are  required  by  the  common  law  to  be 
previously  done  by  the  reversioner,  to  entitle  him  to 
re-enter;  ^rstj  there  must  be  a  demand  of  the  rent; 
secondly^  the  demand  must  be  of  the  precise  rent  due,  for 
if  he  demands  a  penny  more  or  less  it  will  be  ill;  thirdly^ 

(a)    Sheppard*s    Touckst,  83. (A)    Cotoper,   714.— 

(c)    I  Moore,  ^9,  S.  C.  7  Tannt,  383. (d)  3  Bos.  and 

Pul.  :i65 (e)  1  Moore,  389.  S.  C.  7  Taunt.  ()4d. 

(/)  1  fVm».  Saund.  287«  n.  16. 
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it  must  be  made  precisely  upon  the  day  when  the  rent  ii 
due  and  payable  by  the  lease  to  save  the  fbr^tdre^  as 
where  the  proviso  is,  *^  that  if  the  rent  shall  be  behind 
and  unpaid  by  the  space  of  thirty  or  any  other  number 
of  days  after  the  days  of  payment,  it  shall  be  lawful  for 
the  lessor  to  re-enter,  <<  a  demand  must  be  made  on  the 
thirtieth  or  other  last  day  (a),"  not  on  the  day  when  the 
rent  is  reserved,  because  this  is  an  extension  of  the  time^ 
not  for  the  payment  of  the  money,  but  to  prevent  a  for- 
feiture. If,  therefore,  the  proceeding  in  the  present  esse 
is  at  common  law,  it  must  be  founded  upon  the  former 
part  of  the  proviso,  which  gives  a  conditional  right  of  re- 
entry, and  the  demand  must  be  made  on  the  fifteenth  day, 
otherwise  no  effect  at  all  would  be  given  to  that  part  of 
the  proviso;  because,  if  the  demand  is  made  on  thefrst 
day,  it  is  inconsistent,  because  th^  tenant  is  told  he  has 
fifteen  days :  he  is  deluded  and  deceived  into  a  forfdtare^ 
if  there  can  be  a  forfeiture  under  the  second  clause.  These 
clauses  may  therefore  well  stand  together ;  but  if  they 
cannot,  and  the  word  reservations  should  be  construed  to 
mean  rentj  then  the  last  clause  will  be  rgected,  and  the 
first  will  be  the  only  clause  on  which  re-entry  can  be 
sustained.  There  are  many  leases  where  there  is  a 
conditional  power  of  re-entry,  and  a  general  power  of 
re-entry  at  the  last;  but  an  ejectment  has  never  been 
brought  on  the  latter.  It  has  been  contended  for 
the  defendant,  that  no  inconvenience  existed  here,  and 
that  no  additional  proof  would  be  required;  but  in 
Rees  V.  King  (6),  the  party  fidled  in  his  ejectment^ 
because  he  had  not  proved,  that  he  had  searched  every 
part  of  the  premises  for  a  distress.  The  case  cited  from 
Comyn's  Digest  has  no  application  to  this  point,  because 
in  that  case  there  was  a  search,  and  there  was,  in  a 

(a)  Co.  Utt.  202.  a. (i)  Forrat.  19. 
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locked  up  cupboard,  property  sufficient  to  cover  the 
distress.  Coxe  v.  Dai/  is  not  to  be  distinguished  from 
the  present  case,  while  that  of  Jones  d.  Cooper  r. 
Vemey  {a)  is  wholly  so.  The  question  there  was  upon 
a  power  of  granting  building  leases  with  proviso  of 
re-entry :  the  lease  was  merely  a  lease  of  an  old  house 
with  covenant  to  repair,  and  a  proviso  of  re-entry  for 
non-payment  of  the  rent  for  forty-two  days :  and  that 
case  was  decided  on  the  point  that  it  was  not  a  build- 
ing  lease.  In  Thompson  v.  Lady  Lawley  {b\  Lord 
Chief  Justice  Eldon,  speaking  of  the  rule  laid  down 
in  Hose  v.  Barilett^  said,  <^  I  think  it  better  to  over-rule 
it  altogether,  which  I  must  not  do,  than  to  deny  to  it  its 
efiect  upon  grounds  which  do  not  completely  satisfy  my 
mind  as  solid  and  safe  grounds  of  distinction/'  If  the 
judgment  of  the  Court  of  Kin^s  Bench  be  not  received 
in  this  case,  that  in  Coxe  v.  JD^,  recognized  in  Doe  d. 
Vaughan  v.  Meyler  (c),  cannot  be  law,  and  must  con- 
sequently be  over-ruled. 

Cur  Adv.  VvU. 

May  22d,  1819. — On  this  day  the  Judges  being 
divided  in  opinion,  delivered  their  judgments  seriatim^ 
as  follows: — * 

Mr.  Baron  Garrow, — This  case  is  brought  before  the 
Court  on  a  writ  of  error,  to  reverse  the  judgment  pro- 
noimced  by  the  Court  of  Kin^s  Bench ;  and  the  question 
arises  in  consequence  of  a  deed  of  settlement  of  the  2d  day 
o(Jtdi/f  in  the  year  1757,  made  upon  the  marriage  of  Mr. 
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*  Mr.  Justice  Richardson  having  been  originally  engaged 
as  counsel  in  the  cause,  ^stained  from  expressing  his  senti- 
ments. 
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1 8 1 9.  Vernon^  afterwards  Lord  Vmumj  with  Lady  hauha  Bar- 

^j^  bara  Manselj  and  upon  a  power  of  leasing,  which  was 

d.  J  tRSBY      granted  by  that  settlement.     The  question  is,  whether 
V.  a  lease,  which  was  afterwards  granted  by  Lord  Vernon^ 

Smith.        whilst  he  was  in  possession  of  the  estate,  and  enUded  to 
it  for  his  life,  to  the  defendant  Mr.  Smiih^  and  another 
who  is  since  dead,  for  their  lives,  is  a  good  execution  of 
the  leasing  power,  or  whether  it  is  not  in  conformity  to 
it:  for  if  not  in  conformity  to  it,  then  the  lease  is  ycud, 
and  this  judgment  ought  to  be  reversed ;  but  if  it  is  a 
good  execution  of  the  leasing  power,  then  the  judgmeat 
pronounced  by  the  Court  of  Kin^s  Bench  ought  to  be 
affirmed.     The  settlement  under  which  this  questioa 
arises  provides  for  several  estates,  which  were  to  pa«| 
according  to  the  limitations  of  the  settlement,  to  those  . 
who  should  be  entided  to  them  for  life  in  successioo; 
and  it  provides  for  different  sorts  of  estates;  for  estateSf 
which  had  been  formerly  let  upon  leases  for  years  abtfh 
lute,  and  estates  which  were  let  for  long  terms  of  yesrSi 
determinable  upon  lives ;  and  it  respects  other  property 
entirely  out  of  the  present  question,  namely  the  mining 
property  belonging  to  this  family ;  and  it  is  observable^ 
that,  with  respect  to  the  leasing  power,  and  the  re- 
strictions to  be  contained  in  leases  to  be  executed  under 
the  power,  the  terms  are  difierent,  as  applicable  to  the 
two    species  of  properly  to  which   I  have  referred. 
Where  there  is  a  lease  granted  for  a  term  of  yean 
absolute,  whereon  there  is  a  rent  reserved,  which  miutf 
be  supposed  to  be  equivalent  to  the  value  of  the  e^tito 
in  the  hands  of  the  tenant,  it  is  required,  that  all  sodi 
leases  shall  contain  a  power  to  re-enter,  in  case  the  rent 
reserved  shall  be  in  arrear  for  the  space  of  eight-and- 
twenty  days  after  it  shall  become  due.     With  respect  to 
the  property,  whereof  the  land  sought  to  be  recoverflL 
by  the  present  gectment  is  a  part,  and  which  had  bei^ 
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iimerly  demised  for  long  terms  of  years  determinable 
pon  liveff  it  is  provided,  that  in  order  to  make  it  a 
pod  lease  under  the  terms  of  the  power,  there  shall  be 
ontained  in  the  lei:se  a  power  of  re-entry  for  non-pay- 
lent  of  rent :  but  in  this  leasing  power  no  time  is  specified, 
ither  by  way  of  indulgence  to  the  tenant  as  to  the  pay* 
sent  of  it,  nor  are  any  other  terms  required  by  the  per- 
on,  who  from  time  to  time  shall  be  in  possession  of  the 
state,  than  that  he  shall  insert  in  it  a  power  to  resume 
be  possession  of  the  estate  for  non-payment  of  rent.    It 
Its  been  strongly  insisted  before  the  Court,  tliat  we  are 
o  understand  the  object  of  the  creator  of  the  power  to 
UKve  been,  to  take  care  of  the  interest  of  the  reversioner. 
[  agree  to  that  argument,  that  it  is  one  of  the  objects 
rfT  the  grantor  to  take  care  of  tlie  interest  of  the  rever* 
ioner ;  but,  in  the  mean  time,  it  is  equally  his  object  to 
ike  care  of  the  interest  of  the  tenant  for  life,  and  to 
«ke  the  estate  in  the  hands  of  the  tenants,  whoever 
ey  should  be,  a  beneficial  estate;  and  to  impose  such 
*ins  as  to  the  manner,  in  which  it  was  to  be  holden 
der  those,  who  from  time  to  time  should  have  power 
grant  it,  as  would  be  most  beneficial,  and  if  bene- 
d  to  the  tenant  for  life,  would  be  equally  beneficial 
the  reversioner,   and  so,  converting  the  terms,   if 
tficial  to  the  reversioner,  it  will  in  the  mean  time 
eneficial  to  the  tenant  for  life.     The  lease  granted 
x>rd  Vernon  to  the  defendant  and  his  deceased 
on  contains  a  clause  not  for  re-entry,  if  the  rent 
be  in  arrear  twenty-eight  days,  but  if  the  rent 
be  unpaid  for  the  term  of  fifteen  days,  and  if 
shall  be  no  sufficient  distress  upon  the  premises 
dy  that  rent;  and  the  question  is,  whether  this 
od  execution  of  the  power,  or  in  other  words^ 
•  this  is  such  a  power  of  re-entry  as  was  required 
creator  of  the  settlement?  It  is  observable  that 
'M  of  the  power,  as  the  expresnon  if  in  a  CkNtfi 
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1819.  oF  Justice,  or  according  to  the  real  fact,  tbe  adviser  oT 

^r^  tbe  creator  of  tbe  power,  knew  how  to  make  distinctioiis 

d*  Jersbt       ^  to  ^^^  power  of  re-entry ;  and  in  this  case^  where  tbe 
V*  rent  reserved  is  of  the  most  valuable  description,  there 

the  creator  of  the  power  only  requires  of  those,  who 
shall  come  in  succession  into  the  possession  of  this 
estate  as  tenants  for  life,  that  they  shall,  for  the  pre- 
servation of  this  estate  in  its  most  beneficial  form  and 
extent,  for  those  who  shall  be  from  time  to  time  in- 
terested as  reversioners^  insert  a  provi^on,  that  if  the 
valuable  rent  reserved  on  leases  for  years  absolute 
shall  not  be  paid  for  twenty-eight  days,  then  there 
shall  be  a  right  to  enter  at  the  expiration  of  that  time. 
In  the  case  of  the  render  of  two  pounds  a  year  and  i 
couple  6(  fat  capons,  or  eighteen-pence  at  the  cation 
of  the  lessor,  it  is  now  insisted  that  the  power  of  re- 
entry should  be  altogether  absolute  and  unconditional^ 
and  that  at  the  first  moment,  when  the  day  has  ex{Hred 
on  which  the  money  is  demandable^  the  power  of  re- 
entry is  to  attach,  and  enable  the  reversioner,  at  that 
moment,  to  turn  the  person  out,  who^  upon  a  valoaUe 
lease  for  years  determinable  upon  lives,  should  have 
permitted  the  clock  to  make  its  round,  before  he  hail 
paid  his  sum  of  two  pounds.  If  the  creator  of  the  poorer 
bad  said  it  shall  be  a  power  to  re-enter  at  the  momoU 
on  which  the  rent  is  due  and  not  paid  or  tendered,  I 
admit  the  argument,  which  was  strongly  pressed  upon 
the  Coui*t,  that  we  cannot .  alter,  but  must  execute 
it;  and  if  the  creator  of  the  power  had  ins^ted 
that  special  condition,  I  should  not  have  thought  that 
we  could  depart  fi*om  it,  and  make  another  power:  we 
are  to  see,  whether,  in  fact,  the  power  has  been  com- 
plied with  or  not.  Now  the  terms  of  the  condition  ia 
the  settlement  are^  that  there  shall  be  contained  in  tint 
leases  a  power  of  re-entry  on  non-payment  of  rent  b 
there  not  in  the  lease  granted  to  the  defendant  a  power 
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of  re-entry  on  non-payment  of  rent?  There  is;  but  it  is         ISigit 
stated,  and,  I  admit,  with  very  considerable  force  (for  I  £v 

by  no  means  undervalue  the  strength  of  the  arguments      d«  Jsrsxt 
against  the  opinion  to  which  I  have  found  myself  bound  ^« 

to  come,  and  I  respect  the  opinions  and  the  great  au- 
thority of  those  whom  I  know  to  differ  from  me),  that 
ihis  is  not  such  a  compliance  with  the  power  as  the  re- 
versioner has  a  right  to  expect  that  the  lessor  should 
have  made ;  for  he  has  clogged  the  clause  of  reentry 
with  a  delay  of  fifteen  days;  he  has  clogged  it,  too,  with 
the  necessity  of  seeing  that  there  is  no  sufiicient  distress 
upon  the  premises.  The  answer  to  that  is  (and  we 
must  look  at  this  according  to  the  experience  which 
mankind  have  upon  such  subjects),  that  this  event  is  not 
to  be  looked  for  in  the  common  occurrences  of  life,  and 
probably  was  not  at  all  looked  for  by  the  creatoi  of  the 
settlement,  that  a  rent  of  two  pounds  a  year  upon  a 
valuable  lease  for  life  shall  be  either  unpaid  or  not 
secured  by  a  sufficient  distress  upon  the  premises,  so  as 
to  make  it  an  important  condition  against  the  interest 
of  the  reversioner,  or  against  those  entitled  to  the  estate. 
Without,  therefore,  taking  up  more  of  the  time  of  the 
Court,  it  appears  to  me,  that  this,  being  a  clause  of  re* 
entry  for  the  non-payment  of  rent  ^ving  to  the  person^ 
to  whom  the  rent  is  to  be  reserved,  a  power  of  re-enter- 
ing^ if  fifteen  days  shall  elapse  without  the  payment, 
t^iH  if  there  shall  be  no  means  of  satisfying  him  by 
distress  upon  the  premises,  is  a  satisfaction  of  the  re- 
qnisidon,  which  requires  only  that  there  shall  be  a 
power  of  re-entry  for  the  non-payment  of  rent.  I« 
perhaps,  should  have  done  better  if,  concurring  as  I 
do  in  the  judgment  delivered  by  a  great  man,  now  no 
more  (a),  who  delivered  the  opinion  of  the  CourtatKin^s 


(n)  The  late  Lord  Chief  Justice  MansJiM. 
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1819.         Bench^  I  had  read  the  judgment  deliviered  by  him  od 
^r^  that  occasion,  but  it  might  have  appeared  that  I  had 

d.  Jshkey      not  taken  so  much  pains  to  make  myself  master  of  the 
V-  case  as  I  ought  to  have  done.     I  have,  probably,  in  de- 

livering what  I  have  said,  weakened  the  efiect  of  thatf 
which  fell  from  that  high  and  great  authority.  My  opi- 
nion is,  that  the  judgment  of  tlie  Court  of  Kin^s  Beadk 
ought  to  be  affirmed.  I  have  as  yet  omitted  the  second 
question,  whether  certain  leases  were  properly  admitted 
in  evidence:  but  if  I  am  right  in  the  opinion  I  have  formedi 
that  the  leasing  power  has  been  complied  with  by  there 
being  a  reasonable  clause  of  re-entry,  I  think  it  follow^ 
that  the  persons  who,  from  time  to  time,  were  in  pos* 
session  of  the  estate,  and  were  to  make  leases  under  the 
power,  were  well  warranted  and  invited  by  the  state  of 
their  property,  to  look  at  .the  antecedent  leases  wMch 
had  been  granted  of  similar  property  by  those  who  had 
gone  before  them ;  and  that,  therefore,  if  they  were  at 
liberty  to  do  so,  it  was  properly  submitted  to  the  coo* 
sideration  of  the  Jury,  whether  the  lease  now  in  questioa 
were  a  good  execution  of  the  power  in  the  settlement. 


Mr.  Justice  Burtiough. — The  question  in  this 
arises  on  a  special  verdict.  We  have  to  decide^  whether 
a  lease  made  by  a  tenant  for  life,  under  a  settlement 
made  in  consideration  of  marriage,  is  valid  or  not.  To 
render  this  lease  valid,  it  must  be  shewn  to  be  cxinfomh 
able  to  the  power  contained  in  this  settlement.  In  order 
to  give  an  intelligible  opinion  on  this  question,  I  find  it 
necessary  to  state  the  words  of  the  power  as  set  out  in 
the  special  verdict ;  because  many  observations  arise  on 
those  words,  which  in  my  judgment,  are  decisive  of  the 
question.  After  the  declarations  of  the  uses  of  the 
settlement,  the  power  is  thus  introduced :  *<  Provided 
always,  and  it  is  hereby  further  declared  and  agreed  by 
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and  between  the  said  parties  to  these  presents,  that  it  181 9. 

shall  and  may  be  lawful  to  and  for  the  said  George  Ve-  q^^ 

nobles  Vernon  the  younger,  and  Louisa  Barbma  Mansely       d,  Jersey 
his  intended  wife,  from  time  to  time  during  their  re-         Smi'th 
spective  lives,  when  and  as  they  shall  respectively  be  in 
possession  of,  or  entitled  to  the  perception  of  the  rents 
and  profits  of  the  manors,  messuages,  lands,  tenements, 
and   hereditaments,   so  limited  to   them  for  their   re- 
spective lives  as  aforesaid,  by  indenture  or  indentures, 
under  their  respective  hands  and  seals,  attested  by  two 
or  more  credible  witnesses,  to  demise,  lease,  or  grant, 
sach  part  or  parts  of  the  said  manors,  messuages,  &c., 
or  parts  or  shares  thereof,   whereof  they  shall  be  in 
possession,  or  entitled  to  the  perception  of  the  rents 
and  profits  as  aforesaid,  as  now  are  leased  for  life  or 
lives,   or  for  years  determinable  on  the  dropping  of 
a  life  or  lives,  to  any  person  or  persons  in  possession 
or  reversion,   for  one,  two,  or  three  lives,  or  for  any 
number  of  years  determinable  on  thte  dropping  of  one, 
two,  or  three  lives."    Then  follow  the  restrictive  clauses ; 
amongst  which  are  the  following:    "  So  as,  in  eveiy 
such  lease  for  a  life  or  lives,  &c.  there  be  reserved  and 
made  payable,  during  the  continuance  of  the    estates 
and  interests  thereby  to  be  demised,    the  ancient  and 
accustomed  yearly  rents,  duties,  &c.,   or   more,   or  as 
great  or  beneficial  rents,  duties,  &c.  as  now  are,  or,  at 
the  time  of  demising,  were  reserved ;"  and  then  follows 
the  clause,  on  which  the  question  in  the   case  mainly 
depends :  "  And  so  as  there  be  contained  in  every  such 
lease  a  power  of  re-entry,  for  non-payment  of  the  rent, 
thereby  to  be  reserved."     Then  are  added  other  re- 
strictions, which  need  not  be  noticed.     Immediately  suc- 
ceeding this,  is  another  power,  which  it  is  necessary  to 
'  advert  to  particularly/  The  former  power  relates  only  to 
lands  then  let  for  lives,  or  years  determinable  on  lives. 

VOL.  III.  •G 
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1619.  The  latter  power  runs  thus :  **  And  aIso»  by  indenturey  &c. 

^^^  to  demise  all  or  any  of  the  said  manors,  messuages,  lands, 

d.  Jersey       tenements,  and  hereditaments,  for  any  term  or  number 
^*  of  years  absolute,  not  exceeding  twenty-ope  years  in  pos- 

session, &C.;  so  as,  upon  every  such  lease,  there  be 
reserved  as  much,  or  as  great  and  beneficial  yearly  and 
other  rents  as  now  are  paid,  or  the  best  and  most  im- 
proved yearly  rent,  8cc  without  taking  any  fin^**  && 
To  which  is  also  affixed  this  farther  restriction :  ^'  And 
so  as,  in  every  such  lease  for  any  term  of  years  absolute 
respectively,  there  be  contained  a  clause  of  re-entiy, 
in  case  the  rent  or  rents,  thereupon  to  be  reserved,  be 
behind  or  unpaid,  by  the  space  of  twenty-eight  daji^ 
after  the  time  thereby  respectively  i^pointed  for  paymenl 
thereof."  The  special  verdict  then  finds  that  Mr.  Vermm 
was  tenant  for  life,  that  the  premises  in  question  had 
been  let  for  years,  determinable  on  lives ;  and  that  k^ 
on  the  5  th  of  September^  180S,  made  the  lease  in 
question,  which  is  stated,  and  appears  to  contaia  • 
proviso,  or  pamer  of  re-entry,  furnishing  the  prindpsl 
question  before  us,  which  is  in  these  words : — ^  If  it 
shall  happen  that  the  rent  of  «£2,  and  every  or  any  of 
the  duties,  services,  &c.  shall  be  behind  or  rnqpaid,  in 
part,  or  in  all,  by  the  space  of  fifteen  days  next  over  or 
after  the  times  whereat  or  whereon  the  same  ou^  to 
be  paid,  &c. ;  and  no  sufficient  distress  or  distresses  dB 
or  may  be  had  and  taken  upon  the  said  premiscib 
whereby  the  same  and  all  arrearages  thereof  (if  any  be) 
may  be  fully  raised,  levied,  and  paid;''  then  he  nugf 
enter.  The  lease  closes  with  this  general  clause,  ^  Hist 
if  any  de&ult  shall  be  made  in  the  payment  or  perfimn 
ance  of  all  or  any  of  the  reservations,  covenants,  or 
agreements  before  contained,  it  shall  be  lawfiil  for  the 
lessor,  his  heirs,  or  assigns,  to  re-enter."  The 
special  verdict  then  finds  the  rents,  duties,  reservatiaiiii 
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and  payments  to  be  ancient  and  accustomed;  that  the  ISig. 

lands  and  tenements  in  the  lease  and  declaration  men-  Dq^ 

tioned  are  the  same ;  and  that  the  usual  and  accustomed      d.  Jbrsbit. 
form  of  leases  of  the  estate  contained  in  the  said  marriage         SMi'rH 
settlement  for  lives,  or  for  years  determmable  on  lives, 
as  well  prior  as  subsequent  to  that  settlement,  was  with  a 
conditional  proviso  of  re-entry  similar  to  that  in  the  said 
ind^iture  of  lease. — This  is  the  substance  of  the  special 
verdict     I  have  stated  as  much  of  it  as  appears  to  me 
sufficient  to  affect   the  point  at  present    in   dispute. 
The   first    question   is,    whether  this   finding  of  the 
Jury,   as  to  the  insertion  of  the  conditional  proviso 
of  re-entry  in  prior  and  subsequent  leases,  can  be  made 
use  of  in  construing  the  power  contained  in  this  settle- 
ment ?    I  am  of  opinion,  that  it  cannot.     Many  parts  of 
these  powers  refer  to  a  pre-existing  state  of  the  pro- 
perty ;  for  instance,  the  first  power  authorises  leases  of 
kbds  then  let,   and  requires  the  reservation  of  ancient 
mad  accustomed  rents,  &c.     The  second  power  requires 
Ae  reservation  of  as  great  and  beneficial  rents,   &c. 
as  were  then  paid,  or  the  best  improved  rent     I  men- 
tion these  matters  for  the  purpose  of  contrasting  them 
.with  the  clause,  on  which   the  question  immediately 
arises.     There  are  cases  wherein  evidence  of  former 
leases  and  parol  evidence  must  of  necessity  be  received ; 
Jbecaose  the  parties  to  the  deed  refer  to  matters  of  fact,  v 
atod  make  them  part  of  the  transaction ;  and  the  matters 
iRiund  by  the  jury  would  be  fit  for  our  consideration,  if 
tibeire  were  a  word  in  the  clause  in  question,  which  ad- 
mits of  a  reference  to  the  leases  prior  or  subsequent  to 
•the  tettlement     The  words  of  the  clause  in  question 
are:    ^^  And  so  as  there  be  contained,    in  every  such 
lease,  a  power  of  re-entry  for  non-payment  of  the  rent 
thereby  to  be  reserved."    Neither  does  the  clause  itself, 
taking  it  in  the  substance,  nor  does  any  word  of  it,  by 
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itself,  impart  a  reference  to  any  prior  state  of  the  pro- 
perty. I  am  of  opinion,  therefore,  that  this  evidence 
cannot  be  used  in  the  construction  of  this  power.  This 
brings  me  to  the  construction  of  the  power  itselE  The 
question  is,  whether  the  power  authorises  the  terms  of 
re-entry,  contained  in  the  lease  of  the  5th  September^ 
1803,  which  are,  "  If  it  shall  happen  that  the  rent,  8tc 
shall  be  behind,  or  unpaid  by  the  space  of  fifteen  days, 
and  no  sufficient  distress  or  distresses  can  or  may  be  had 
and  taken  upon  the  said  premises.**  I  am  of  opmioOf 
that  these  restrictions  are  not  authorised  by  the  power. 
Firsts  because  the  words  of  the  power  have^  in  my  ap- 
prehension, a  plain  and  specific  meaning.  A  clause  of 
re-entr}',  if  the  rent  shall  be  behind,  is  a  perfect  idea, 
wanting  no  explanation,  and  it  is  a  very  different  thing 
from  a  clause  of  re-entry,  if  the  rent  shall  be  behind 
fifteen  days;  and  the  difference  is  still  greater  if  yoa 
superadd,  ^'and  in  case  no  sufficient  distress  can  be 
had  on  the  premises."  It  must  be  recollected,  that  this 
is  a  power  for  a  lease  to  be  granted  by  a  tenant  for  liiis^ 
without  which  he  could  make  no  lease  which  would  not 
expire  with  his  death.  It  is  a  power  contained  in  a  deed, 
and  it  is  quite  a  new  practice,  under  such  circumstanccfl^ 
to  extend  the  construction  of  such  a  power  beyond  its 
meaning,  to  be  collected  from  the  face  of  the  deed.  If 
any  lawj'er's  attention  had  been  drawn  to  these  wordii 
before  the  lease  was  granted,  I  am  persuaded  be  would 
not  have  signed  his  approbation  of  a  draft  of  a  lease  in 
the  terms,  in  which  this  is  fi'amed.  On  these  occasiom 
men,  after  the  thing  is  done,  are  apt  to  look  at  the  leasee 
and  advert  to  the  consequences  of  holding  it  to  be  bad ; 
and  to  treat  the  authority,  under  which  it  is  granted, 
more  lightly  than  in  such  a  case  it  ought  to  be  donfr 
Secondly^  it  is  suggested,  that  this  clause  in  the  letfe 
must  mean,  that  the  power  of  re-entry  must  be  a  rea- 
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'sonable  one:  but  who  is  to  judge  of  that;  the  parties  to 
the  deed,  or  the  Court,  or  the  Jury  ?  If  the  Court  or 
Jury  are  to  judge,  what  definite  rule  is  there  to  govern 
their  decision  on  the  subject?  This  is  to  introduce  a 
•  difficulty  which  I  know  not  how  to  combat  I  am  of 
opinion,  at  all  events,  that  such  an  idea  cannot  be  ad« 
xnitted  to  govern  our  construction,  if  it  varies  the  con- 
struction of  the  parties'  meaning  to  be  collected  from 
the  words  of  the  deed  itself.  Thirdly^  the  words  and 
meaning  of  the  parties  in  the  deed,  I  hold,  to  be  bind- 
ing on  me:  I  cannot  read  this  deed  without  a  con- 
viction, that  the  parties  meant  a  pure  and  simple  clause 
-of  re-entry.  The  second  power  enables  the  successive 
tenants  for  life  to  make  leases  for  a  term  of  years  not 
exceeding  twenty-one  years,  in  which  the  parties  pro- 
vide, that  there  shall  be  a  clause  of  re-entry  for  non- 
payment of  rent,  if  the  same  shall  be  behind  or  unpaid 
by  the  space  of  twenty-eight  days,  after  the  times 
thereby  appointed  for  payment.  This  affords  to  me  an 
irresistible  argument  in  favour  of  the  generality  of  the 
former  power.  The  parties  have  used  general  terms  in 
the  formation  of  the  first  power,  and  special  terms  in 
the  formation  of  the  second,  on  the  same  subject  of 
^itry  in  the  case  of  rent  being  in  arrear.  The  lease  in 
•question  cannot  be  maintained,  unless  we  hold,  that  the 
lessor  had  a  right  to  bind  the  inheritance  with  both 
these  restrictions :  First,  that  no  one  shall  enter,  unless 
the  rent  shall  be  behind  fifteen  days.  Nor,  secondly,  if 
sufficient  distress  can  or  may  be  had  or  gotten  dn  the 
premises.  I  consider  these  restrictions  as  contrary  to 
Uie  meaning  of  the  power,  not  in  conformity  with  it, 
and  prejudicial  to  the  inheritance.  As  to  the  clause  of 
distress,  it  appears  to  me,  that  the  case  of  Coxe  v.  Day  {a) 
is  precisely  in  point :    and  I   agree  with  the  learned 
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I8I9.  Judges,  who  signed  the  certificate  in  that  case.    That 

^7^  such  a  chiusc  is  attended  with  the  greatest  incouveniences 

d.  J  ERSEY      to  the  remainder-man,  we  have  the  authority  of  th^ 
^*  Court   in    Coxe  v.   Day,  and    we  have  it   practically 

exhibited  in  the  case  of  Mees  d.  Powell  v.  King  {a). 
This  was  very  ably  argued  at  the  bar,  and  a  great 
number  of  cases  were  cited ;  but  the  two  cases  I  have 
alluded  to,  and  the  plain  intendon  of  the  pard^ 
expressed  in  the  deed,  govern  my  judgment.  I  have 
only  to  add  a  word  with  respect  to  the  general  clause  of 
re-entry,  towards  the  end  of  the  lease.  It  was  observed 
at  the  bar,  that  the  word  ^^  renti*  is  omitted  in  it:  if 
the  clause  does  not  extend  to  rents,  then  it  has  no  bear- 
ing on  the  subject.  I  think  it  cannot  be  contended^ 
that  the  pdrties  meant  it  should  have  application  to  a 
case  which  was  before  fully  provided  for,  and  which 
the  powers  required  to  be  expressly  provided  for,  and 
therefore^  I  think,  the  word  rents  was  designedly 
omitted.  This  clause  was  adverted  to  in  the  Gwot 
below,  but  does  not  appear  to  have  been  there  treated 
as  a  matter  deserving  much  notice,  nor  has  it  been  so 
treated  in  the  course  of  the  argument  here.  I  have 
considered  this  case  with  every  possible  attention,  and  ap 
anxious  wish  to  find  myself  justified  in  concurring  with  the 
afiirmance  of  that  judgment;  but,  finding  I  cannot  do  this 
without  sacrificing  die  opinion  I  have  formed  on  great 
attendon  to  the  subject,  I  am  obliged  to  pronounce  my 
opinion  to  be,  that  the  judgment  of  the  Ck>urt  of  Kin^s 
Bench  cannot  be  supported,  but  ought  to  be'reveraed. 

Mr .  Justice  Park. — This  special  verdict  having  been  10 
fiilly  stated  by  my  learned  brothers,  it  is  not  neoesBoij 
that  I  should  take  up  the  dme  of  the  Court  in  restating  il^ 
because   I  think  it  will  be  sufficient  to  advert  to  two 

(a)  Forresty  1 9. 
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daufles  only  contained  in  it,  on  which  alone^  in  my  qipre- 
hension,  the  question  turns.  Being  about  to  give  my 
opinion,  that  the  judgment  of  the  Court  of  Kin^s  Bench 
ought  to  be  reversed,  I  own  I  do  so  with  great  diffidence 
in  my  own  judgment;  but,  thinking,  as  I  do,  upon  the 
point,  it  is  my  duty,  notwithstanding  the  great  learning, 
weight,  and  authority  due  to  those  who  pronounced  that 
judgment,  as  well  as  the  respect  due  to  those,  from 
wh(Mn  I  have  the  misfortune  to  differ  upon  the  present 
occasion,  to  declare  my  real  opinion ;  and  my  only  con- 
solation is,  that,  in  coming  to  the  decision  I  have  formed^ 
I  do  not  stand  alone,  but  have  equal  learning  and 
ability  to  support  me.  Tliis  case  has  been  argued  very 
elaborately,  with  very  considerable  talent,  at  great 
length,  and  with  much  research ;  but,  notwithstanding  the 
length  of  the  arguments,  the  question  in  itself  is  a  very 
short  one,  and  requires,  I  conceive,  no  very  extensive 
cUiCussion ;  for  it  is  simply  this :  Is  the  lease  of  the  5th 
September^  1803,  conformable  to  the  power  contained 
in  the  deed  of  July,  1757  ?  Let  us  see  what  the  power 
isy  and  what  the  restriction.  The  words  are^  <<  and  so 
as  there  be  contained  in  every  such  lease  a  power  of 
re-entry  for  non-payment  of  the  rent  thereby  to  be 
reserved."  These  are  the  only  words  material  to  our 
present  inquiry,  and  they  seem  to  present  no  difficulty 
to  the  mind ;  for,  if  a  plain  man  were  adced  how  he 
would  execute  such  a  power,  he  would  say,  insert  a 
dause,  that  if  the  rent  be  not  paid  as  reserved  in  the 
power,  the  lessor  shall  have  power  to  re-enter.  How 
much  then  must  he  be  surprised  to  find  two  conditions, 
which  he  will  in  vain  look  for  in  the  power,  but 
whkk  materially  alter  the  rights  of  the  remainder*man ! 
The  words  are  these :  <^  Provided,  that  if  at  any  time 
during  the  estate  hereby  granted  the  said  yearly  rent  or 
sum  of  two  pounds,  or  any  of  the  duties,  services,  re- 
servations, and  payments  hereby  reserved  shall  be  be- 
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:  ^ ;  rt^  hind,  unnaiiL  or  iincionp,  in  part  or  in  aiL  hr  the 

^'  ot  liftecn    iurs  next  «iver  or  a6er  amr  or  r^Tfiin    a  dK 

E.T       '^y^*  '^r  uiius.  whereat  or  whereopoa  die  jame  omoiL  at 
:>>  VitdtU  done,  or  po^nneci;  and  no  snlBrTfnc  Ji!aiMfc 
or  iiiAtresMs  can  or  may  be  had  or  taken  apon  the  aM. 
^^rnmuiesi^    .« hereby  ihe  mtae^  iLc  ounr  be  &ily  pnnfT^ 
aiui  :hen  come  se\'erai  odicr  djmes  doc  nMffrnai  so  o^ 
present  Inquiry : ;  -^  Lhen  and  from  tbencefinrtfa.  in  al^ 
or  onr,  or  either  of  the  said  caies.  it  shall  and  uobf  ba 
lawtiii  U)  and  tor  the  said  George  Lord  Verrmau  Im 
heirs  and  osnigna,  and  the  person  or  peraona^  to  wfaoa 
the  rreehoid  or  inheritance  of  the  premises  ahaU  m 
atbre^aid  lieiong^  Into  and  upcm  the  said  prendses  benfar 
den^Lsed,  and  erery  part  and  parcel  thereof  whuEhr  ta 
re-enter.*^      I  admit,   that,  in  oonitming  powers^  the 
iiititntion  of  the  creator  of  the  power  is  to  be  arrpwM 
to,  aft  it  is  a)  be  collected  from  the  instnunent  itseil^  aail 
iheretbre,  periuipa,  it  is  not  correct  to  say  diat  powes 
are  to  !}e  construed  &vourab]y  for  the  rcmaindoHDHL 
I  :ihould  ratlier  say  they  ai^p  to  be  constmed  strictiy^ 
iiccordinir  to  the  intention  of  him  who  gav^e  the  power; 
hut  there  is  no  ground  for  Wning  othor  to  the  teuot 
for  life  or  the  remainder-man;  and  this  seems  to  be  tie 
opinion  of  the  Court  in  the  cases  of  Goodtitle  d  Clar^ 
V.  Fumiran^a),  and  Pomery  v.  Partington  {b).    For  a 
):>owcr  to  make  leases  is  given  and  intended  to  opeiite 
U.'Krficially  for  both  parties;  that  be^  who  had  only  ax^ 
f  stHt€  for  life,  might  grant  something  like  a  permanentim^ — 
t^Tcst,  to  induce  the  &rmer  to  culdvate  and  improve  tk 
ground,  by  which  the  tenant  for  life  and  theremaii 
irian  i»  equally  benefited:  the  one,  by  enjoying  durin^^ 
\m  lift?  n  well-cultivated  estate,  and  the  remainder-i 
by  not  corning  to  an  impoverished  one.     But  still  thei 
nil  ion  of  the  power  must  be  such  by  the  tenant  for  life> 


(M)  Doug.  665. (6)  3  Term  Rep.  674. 
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that  the  remainder  man  is  not  prejudiced  in  point  of         I8I9. 
remedy  for  his  rent,  nor  any  other  circumstances  which  tT"^ 

the  maker  of  the  power  intended  he  should  enjoy.     Can       d.  Jersey 

any  one  on  reading  this  lease,  and  comparing  it  with  v- 

.  •  •  Smith 

^  the  power,  say  that  it  is  at  all  conformable  to  it?  and  is 

not  the  remainder-man  placed  in  a  situation  less  bene- 
ficial and  advantageous  than  the  maker  of  the  power 
intended  ?  To  say  the  contrary  will  be  to  argue,  that  a 
clause  limited  and  clogged  with  conditions,  is  as  bene- 
ficial as  one  unlimited  and  unclogged.      If  this  case 
turned  entirely  upon   that  part  of  the   clause,  which 
does  not  enable  the  party  to  re-enter  unless  the  rent  has 
been  in  arrear  fifteen  days,  the  power  having  no  such 
clog;  as  at  present  advised,  this  would,  in  my  opinion, 
be  sufficient  to  avoid  the  lease.     It  is  said  this  is  nothing 
more  than  a  reasonable  time;  but  if  fifteen  days  be  rea- 
sonable,  why   may  it  not  as  well  be  contended  that 
twenty,  thirty,  or  forty  days  are  a  reasonable  time,  as 
that  fifteen  are  ?   The  maker  of  this  power  never  con- 
templated it  in  this  case;  nay,  she  even  contemplated  the 
contrary ;  for  whenever  she  meant  to  give  time,  she  has 
said  it  expressly,  and  therefore  well  knew,  that  whatever 
were  her  intentions,  it  was  necessary  to  express  them ; 
for  immediately  after  this  clause,  she  enabled  the  making 
of  leases  of  other  parts  of  the  property,  and  expressly 
^v'e  the  power  of  re-entry  for  non-payment  of  rent 
^^J^9   if  it  he  unpaid  for  twenty^eight  days ;  and  there- 
'^^f^^    nothing,  in  my  mind,  can  be  a  stronger  argument 
^      ^Ais  case  against  the  validity  of  this  lease  than  this 
oircumstance ;  for  the  permitting  it  to  be  done  in 
case  amounts  to  a  clear  prohibition  in  the  other. 
it  is  not  absolutely  necessary  to  insist  upon  this, 
^®^^*^^se   it  is  quite  clear,  that  if  the  power  be  badly 
2r^^^i\xted  in  one  respect,  the  lease  is  altogether  void; 
^^    upon  the  second  point  of  objection,  with  all  the 


Smith. 


444  CA8E8  IM  KASTEK  T£BM» 

\S\g.         deforcnce  I  most  unfeignedly  fed  for  the  very  ksmcd 
^^^^^  Judges  who  have  differed,  and  those  who  now  difir 

d«  Jersey      ^^^  ^^  I  h&ve  never  been  able  to  entertain  a  doubt 
V.  The  words  are,  <^  so  as  no  sufficient  distress  or  distresMi 

can  or  may  be  had  or  taken  upon  the  premises."    b 
this  no  dog  or  impediment  to  the  right  of  the  remainder- 
man ?    Is  it  no  injury  to  him  in  the  enjoyment  <^  lui 
estate,  that  he  cannot  enter  for  the  condition  brdceoy 
till  he  has  searched  every  comer  of  the  estate  ibr  i 
suffident  distress  ?    This  condition  appears  to  me  to  be 
a  very  serious  restraint,  unauthorised  by  the  powo; 
There  is  no  doubt,  but  that  what  I  have  just  stated  is  n^ 
and  has  been  so  dedded  by  the  whole  Court  of  £nsfe- 
quer^  confirming,  by  that  decision,  the  opinion  of  a  molt 
learned  Judge  (Mr.  Justice  Heathy  and  upon  this  piin- 
cipl^  only,  that  a  clause  of  forfeiture  in  a  leasee  in  caie 
no  sufficient  distress  be  found  on  the  premises,  must  be 
strictly  pursued ;  and  in  case  of  a  distress  bdng  made^ 
every  part  of  the  premises  must  be  searched.    Tbjd  c$at 
I  allude  to  is  that  of  Bees  d.  Pffooeli  v.  King  (a),  whidi 
was  an  ejectment  for  a  cottage^  tried  before  Mr.  Jostioe 
Heath,  at  Hereford,  in  1793.    The  summary  of  the  one 
is  this^  that  a  clause  of  forfdture  in  a  lease^  in  case  no  nt 
fident  distress  be  found  on  the  premises,  must  be  stricttjr 
pursued;  and  that,  in  case  ofa distress  bdng  mad^evoy 
part  of  the  premises  must  be  searched,  before  it  can 
concluded,   that  there  is  no  suffident  distress, 
learned  Judge  nonsuited  the  plaintiff  in  that  case; 
after  very  mature  argument  that  Court  hdd,  that  as 
the  forfdture  of  the  lease,  the  rule  of  convenience^  k 
cases  like  this,  is,  that  a  party  making  a  distress 
look  into  every  part  of  the  premises  before  he  re-enten; 
dse  how  can  he  say  there  was  no  suffident  distrait 

(a)  Forreit,  19. 
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is  Tery  point  also  appears  to  have  been  exppetsly 
i  in  the  case  of  Coxe  v.  Day  (a),  where^  under  a 
:  power,  with  a  condition  for  re-entry  for  non* 
Qt  of  rent  in  twenty-one  days,  a  lease  was  granted 
condition  for  re-entry  for  non-payment  of  rent  in 
days,  in  case  no  sufficient  distress  can  be  taken  cm 
smises,  whereby  to  levy  the  rent,  which  was  held 
bea  good  execution  of  the  power :  such  conditional 
of  re-entry  being  less  beneficial  to  the  remainder*^ 
Jian  an  absolute  power  of  re-entry  for  non-pay- 
of  rent     In  the  course  of  that  argument  (for  it 

case  where  the  Judges  were  to  certify  their 
OS  to  the  Court  of  Chancery\  Lord  EUenboro^h 
^  There  can  be  no  doubt,  that  it  is  more  beneficial 

owner  of  the  estate  to  have  a  power  of  reentry 
»  upon  the  tenant,  upon  non-payment  of  the  rent 

a  certain  time,  than  to  have  such  a  power  cmly 
e  there  shall  be  no  sufficient  distress  upon  tht 
les,  from  time  to  time,  as  the  rent  shall  fidl  in 
.  This  is  precisely  the  case  in  question ;  and  i& 
s*  [^ce  his  Lordship  said  (and  which  is  very  ma^ 

*<  In  the  one  case^  the  rent  is  secured  fi*om  tini* 
le  by  successive  suits,  with  the  rii^  of  sureties  ST 
istress  bo  replevied ;  in  the  other,  it  is  secured 
br  all  by  the. landlord's  repossesang  himself  of 
id  out  of  which  the  rent  is  derived/'  Im  another 
his  Lordship  said,  <*  Surdy  the  direct  power-of 
y  is  more  beneficial  to  the  landlord  f  and  agaifa^ 

of  4  Geo.  2.  c.  28.  having  been  quoted  by  &f 
t  LiOrd  Chief  Justice  Abbott^  Lord  EUetihorougi 
'  The  very  provision  of  the  lefflslnture  shews  that 
is  a  diffi^rence  in  this  respect;''  and  the  Judges 
ftrds  certified  their  opinion,  that  the  lease  was  nel 
in  conformity  to  the  power^  and  was  ihmfest 
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1819*         void.     On  these  grounds,  therefore,  I  think  the  lease  in 
^P"^  question  cannot  be  supported.     But  it  has  been  said  at 

d.  j£RSEy      the  bar,  that  a  general  clause  of  re-entry,  which  is  to 
V.  be  found  in  the  lease,  will  control  the  special   claoM^ 

To  that  doctrine  I  cannot  agree,  because,  if  I  do,  tU 
the  decisions,  from  the  time  of  Lord  Coke  to  the  present 
day,  must  be  overturned.  In  Sheppard's  Toucksiane{a\ 
it  is  said,  <<  If  there  be  two  clauses  or  parts  of  tbe 
deed  repugnant  the  one  to  the  other,  the  first  part  shall 
be  received,  and  the  latter  rejected,  except  there  be 
some  special  reasons  to  the  contrary."  In  Cother  t. 
Merrick  (J),  Baron  Nicholas  says,  **  Where  there  tre 
two  clauses  in  a  deed,  of  which  the  latter  is  contn- 
dictory  to  the  former,  there  the  former  shall  stand." 
In  Thomas  v.  H&well  (r),  '*  In  deeds  it  is  admitted  {«j 
the  Court),  that  subsequent  clauses  which  are  genersl 
shall  be  governed  by  precedent  clauses  which  are  more 
particular."  And  again,  in  AUhan/%  case  {d)^  Generalis 
clausula  non  porrigitur  ad  ea  qvus  specialiter  sunt  comprt* 
hensa.  Subsequent  words  may  qualify  and  abridge,  but 
not  destroy.  And  indeed,  in  this  case,  the  learned 
counsel,  who  last  argued  in  support  of  this  lease^  and 
in  favour  of  the  general  clause,  was  obliged  to  adnat 
tliat  Lord  Ellenborough  had  intimated  a  strong  opimon 
against  the  validity  of  his  argument  in  this  respect  I 
am,  therefore,  also  of  opinion,  that  this  point  will  not 
support  the  lease ;  for  this  general  clause  would  com- 
pletely nullify  the  special  power  of  re-entry.  The  other 
point  in  this  case  was,  whether  the  former  leases  were 
admissible  to  explain  this?  In  answer  to  which,  I  SKJ 
that,  according  to  my  opinion,  this  deed  has  nothing 
ambiguous  in  it  It  is  clear  and  precise:  every  man 
who  reads  it  with  a  legal  mind  can  give  it  a  dear  and 
satisfactory  solution.     This  power  and  lease  contain  no 

(a)  Pages  S?,  88. {b)  Hardres,  94. {cj  4  Mod.  69- 

id)  8  Rep.  154.  b. 


IN  THE   FIFTY-KINTH  YEAR  OF  GEO.    III. 


447 


refei^ice  to  former  leases,  or  their  terms,  and  if  it  had, 
the  Master  of  the  Rolls  in   Baynham  v.   Gw^s  Hos^ 
pital  {a\  said,  •*  I  strongly  protest  against  the  argument 
used  by  the  Judges  in  Cooke  v.  Booth  {b\  as  to  con- 
struing a  legal  instrument  by  the  equivocal  acts  of  the 
parties,  and  their  understanding  upon  it;  and  in  the 
subsequent  case  of  Eaton  v.  La^on  {c)  the  same  learned 
person  said,  ^^  a  legal  instrument  is  not  to  be  construed 
by  the  acts  of  the  parties."     The  same   doctrine  in 
this  Court  of  Exchequer   Chamber  was  maintained  in 
the  case  of  Iggulden  v.  May  (d).     But  this  very  point 
was,  in  eiFect,  decided  in  Doe  d.  AUan  v.  Calvert  {e). 
It   was   there   held,   that,   as  the  lease  did  not  con* 
form    to  the   power,  it  was  void,  although  such  lease 
were  according   to  the  custom  of  the  country;-  and 
the  same  had  been  before  granted  by  the  person  creating 
the  power.     It  is  true,  no  question  was  there  raised  as 
to  the  evidence  being  admissible ;  but  if,  when  admitted, 
the  Court  would  give  no  effect  to  it,  it  ought  not  to 
have  been  admitted.     But,  without  adverting  to  cases,  I 
am  of  opinion   that  no  evidence  can  be   admitted  to 
explain  a  deed,  which  is  plain  and  perspicuous  in  its 
terms,  and  contains  no  ambiguity.     Upon  the  whole,  I 
am  of  opinion,  that  the  judgment  of  the  Court  oi  Kin^s 
Bench  ought  to  be  reversed. 


I819. 


Dob 
d.  Jersey 

V, 

Smith. 


Mr.  Baron  Wood. — The  question,  in  this  case, 
arises  on  a  lease  which  was  executed  under  a  power 
contained  in  Lord  Vernon*^  marriage-settlement;  and  it 
18,  whether  this  lease  is  warranted  by  the  power  of 
leabing  contained  in  that  settlement ;  if  not,  the  lessors 
of  the  plaintiff  will  be  entitled  to  recover,  but  if  it  is 


{a)  3  Ves.  Jun.  298. — 
694. (d)  2  New  Rep.  44g. 


(b)  Cawp.eig. (c)  3  Ves.Jutu 


(<f)  2  East,  376. 
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1819s.  a<HXurding  to  that  power,  then  they  are  not  entitled,  and 

^p^  the  judgment  of  the  Court  of  Kin^s  Bench  must  bt 

d.  Jersey  affirmed.    There  are  three  distinct  powers  of  leasing 

V-  contained   in    this   marriage-settlement,    applicable  to 

Smith 

three  different  modes  of  letting,  and  in  which  thoie 
diflerent  modes  are  prescribed.      The  first  power  to 
lease,  refers  to  lands  leased  for  lives,  or  years  deCav 
minable  on  lives,  to  any  person  or  persons  in  possevioi 
or  reversion ;  and  one.  of  the  conditions  of  such  letting 
is  in  these  words :   <<  And  so  as  there  be  contained  in 
every  such  lease  a  power  of  re-entry,  for  the  nan-pay- 
ment  of  the  rent  thereby  to  be  reserved."     The  second 
power  of  re-entry  applies  to  leases  for  years  absobil^ 
not  exceeding  twenty-one  years,  to  take  effect  in  poi- 
session,  and  to  be  made  at  as  beneficial  a  yearly  rent  u 
was  then  paid,  or  the  most  improved  rent  without  fins 
or  foregift ;  and  there  it  is  provided,  <<  That  there  bt 
contained  a  clause  of  re-^itry,  in  case  the  rent  or  reDt% 
tiiereupon  to  be  reserved,  be  behind  or  unpaid,  by  die 
space  of  twenty-eight  days,  after  the  times  appointed  fiir 
payment"    There  is  also  a  third  power  to  lease  laitdi 
for  mining,  and  in  that  no  power  of  re-entiy  is  reieneJ 
at  alL     The  lease  in  question  is  made  under  the  flnt 
power,  which  provides  for  a  re-entry  for  non^yment 
of  the  rent  generally,  without  prescribing  any  time  of 
re-entry  at  all,  or  any  special  terms  whatsoever*    Tliese 
are  the  powers.     The  proviso  in  the  lease  in  question  ii 
*♦  That  if  the  yearly  rent  of  two  pounds,  or  any  of 
duties,  services,   reservations,    and   pajonents  therAry 
reserved,  shall  be  behind,  unpaid,  or  undone,  in 
or  in  all,  by  the  space  of  fifteen  days,  after  any  of 
times  of  payment  or  performance^"  then  there  \i 
condition,  <<  and  no  sufficient  distress  or  distresses  can  b^ 
had,  or  taken,  whereby  the  samef,  and  arrearages,  voxf 
be  raised;  engrafting  upon  this  power  the  terms  oonr 
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oed  in  the  statute  of  4  Geo.  2.  e.  S8«    It  is  contendedf  ^^^ff* 

the  part  of  the  plaintifl^  that  the  proviso  of  re-entry  in  j^^^ 

\  lease  is  not  such  a  one  as  is  required  by  the  settle-      d.  Jeksit 

nt;  and  for  two  reasons,  inasmuch  as  there  is  a  time         Smith 

uted  for  re-entry  in  this  lease,  whereas  the  settlement 

larrower,  and  gives  no  time ;  and  inasmuch  as  it  is 

gged  with  a  condition,  that  there  be  no  sufficient 

tress,  which  the  settlement  does  not  mention.    The 

use  upon  which  this  lease  is  founded,  requires  no  - 

ire  than  a  power  of  re-entry  for  non-payment  of 

It,  giving  it  no  modification  or  qualification  at  all ; 

1  there  is  in  the  lease  a  clause  of  rft-entry,  so  that  in 

ois  the    lease  complies  with   the  settlement.      But 

wgh  the  power  is  geritoul,  I  admit  that  it  must  not 

executed  in  an  illusory,  but  in  a  reasonable  manner, 

1  in  such  a  manner  as  the  law  will  deem  reasonable : 

I  conceive  that  the  law  will  judge  of  the  operation 

a  power,  as  well  as  it  will  judge  what  is  a  reasonable 

«Qtion  of  it,  where  no  specific  terms  are  appointed. 

the  clause  of  re-entry  for  the  rack-rents,  a  time  is 

ted,  that  is  to  say,  eigh^-and-twen^  days :  I  admit 

cannot  be  departed  from.      Why  was  no  time 

ed  in  this  power?    Because  the  settlement  meant  to 

it,  as  I  conceive  it,  to  the  discretion  of  the  tenant 

e^.to  insert  such  a  reasonable  power  of  re-entry 

^t  secure  the  rent  to  the  reversioner ;  for,  where 

Cise  terms  are  limited  at  all,  the  inference  of  law 

it  must  be  executed  in  a  reasonaUe  manner, 

law  will  take  notice  what  is  a  reasonable  manner. 

V  will  take  notice,  whether  it  is  executed  in  aH 

manner  or  not;  aa,  for  instance,  where  a. party 

\  person  the  power  to  appoint  portions  to  his 

as  he  shall  think  proper,  if  he  shall  in  sub- 

ve  all  to  one  child,  that  will  be  an  illusory 

*  executing  the  will  of  the  donor ;  and  the  law 
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1810.  will  not  permit  such  an  execution  of  it.     The  obj^rtof 

"T^^  a  clause  of  re-entry  is  merely  t<>  secure  the  rent,  and  it 

d.  Jersey       ^^  always  been  so  considered  at  law  and  in  equity; 
»'•  and  when  I  see  that  object  is  secured  reasonably  and 

fairly,  and  when  we  are  not  tied  down  by  any  specific 
terms,  I  am  not  to  look  out  for  what  I  conceive  in  this 
case  to  be  a  mere  apex  juris  to  defeat  the  intention  of 
the  parties.     I  think  we  ought  to  construe  deeds  and 
acts  ut  res  magis  valeat  quampereai ;  and  one  case  ww 
cited  on  the  part  of  the  lessor  of  the  plaintiff,  in  whid 
the  right  and  true  principle,  on  which  these  powers  are 
to  be  considered  is,  I  think,  well  laid  down.     That  was 
the  case  of  Cother  v.  Merrick  (a),  which  has  also  been 
referred  to  by  my  Brother  Park ;  and  it  was  particulailf 
mentioned  and  referred  to  by  Mr.  Jerois  in  his  argn- 
ment.     There  the  question  arose  upon  a  special  verdict; 
and  was,  whether  a  lease,  which  had  been  executed  bgrs 
tenant  in  tail,  was  conformable  to  the  powers  which  woe 
granted  for  making  leases  by  tenants  in  tail,  by  tbe 
the  statute  oS  Henry  8. — On  a  special  verdict,  it  wis 
found  that  Robert  Earl  of  Essex  was  seised  in  tail  to  bio 
and  the  heirs  male  of  the  body  of  his  grandfather,  of 
the  manor  of  Pemlrroke^  and  that  he  died  seised;  tint 
his  son  entered,  and  made  a  lease  by  deed  for  tweotf- 
one  years  to  Sir  John  Merrick^  rendering  rent  to  the 
lessor ;  it  also  assumed  the  son's  death,  and  ibund  tltf^ 
after  his  death  the  estate  tail  descended  to  one  who  wtf 
not  heir  at  law  to  the  lessor;  and  the  question  w^ 
whether  this  was  a  good  lease  within  the  statute  of  ^ 
Hen.  8.  c.  28.     That  statute  has  provided,  if  a  tea^ 
in  tail  make  a  lease  of  an  estate  tail,  that(i}  ^np^ 
every  such  lease  there  be  reserved  yearly,  during  ^ 
same  lease,  due  and  payable  to  the  lessors,  their  bes" 


(a)  Hardrest  89.- (6)  Sec.  2. 


IN  THE  Forrr-KiKaai  year  or  geo.  hi.  451 

mid  ^Qceesson,  to  whom  the  mne  lands  dicndd  bavi         J8I9. 

come  after  the  deaths  of  die  lessors,  if  no  suoh  lease  ^^^ 

bad  been  thereof  made,  and  to  whom   the  Teversioii      cLJersry 

thereof  shall  appertain',  according  to  their  estates  and  ^* 

interests,  so  much  yearly  ferm  or  rent,  ormcve,  asihath 

been  most  acoustom^ly  yielden  or  paid/'     Now  in  this 

case,  the  estate  tail,  after  die  death  of  the  lessor,  de» 

acended  to  a  difierent  person,  who  was  not  ihe  bek' 

at  Unur;    and   the   vent   was   xeserved  to   his  ^  heirs       • 

and  assigns  alone,"   so  that  4;here  was  not  «  rent  r^ 

served  in  terms  to  the  persons  who  were  to  sQCoeed  tm 

the  ^tate  after  the  death  of  the  lessor;  but  it  was  re** 

wearved  to  the  heir  of  the  lessor,  which  certainly  was 

departing  ft*om  the  power  contained  in  the  act  of  par- 

jiament.    Sdll,  notwithstanding  that,  die  Court,  in  order 

to  ^give  effect  to  it,  eonsidered  that  it  should  operate  so 

9s  to  lease;  although  the  terms  were  to  the  heirs  and 

jMogns,  or  the  heirs  generally,  yet  it  should  tdceefiect  fer 

llfct  benefit  of  the  persons  in  remainder,  and  go  to  them. 

H  dity  had  considered  these  powers,*  and  given  a  very 

^arrowed  «onste*uction  to  them,  most  undoubtedly  diey 

<«MXild  have  done  it  in  diat  case,  because,  certainty  in 

sMrds,  the  reservation  did  not  conform  to  the  a<^  of 

{Muiii^m^nt.     In  that  case  Mr.  Biuroo  HiU  said,  *^  And 

in  Ae  exposidon  of  statutes.  Judges  must  make  such  a 

ytwtroction  as  to  advance,  and  not  to  frustrate  the  ii»- 

^**^Gn  of  die  makers/'     So  I  say,  in  cases  of  setdement. 

In  «asas  of  powers  reserved  by  settlement,  we  ought  to 

^  ^e  same;  and  he  added,  ^*  if  by  any  reaaont^le  con- 

^'■^on  of  lav  it  can  be  so."     Mr.  Baron  Parker 

^'^c^ted,  and  ^esd,  **  It  is  the  office  of  a  Judge  to  pre- 

•*^^  and  not  to  destroy,  an  estate.**    These,  I  con- 

*®^  are  the  tmte  principles  upon  which  we  should  look 

^  ^  these  acts.     In  the  last-mentioned  case,  the  Judges 

g^^e  that  operation  to  the  power,  whi^,  in  all  proba- 

VOL.  III.  H  H 
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btlity,  corresponded  with  the  mtentacm  of  the  partieii 
although,  in  words,  it  was  contrary  to  the  proviK)  con- 
tained in  that  act  of  parliament  Theo  there  are  two 
points  as  to  time;  for  I  consider  that  this  settlement  has 
left  it  in  the  power  of  the  lessor  to  insert  a  reasonable 
proviso  for  re-entry,  and  has  not  tied  him  down  in  thii 
case,  as  it  has  in  the  other,  to  twen^-dgfat  days :  tUi 
being  left  at  large,  I  think  that  the  true  operatioa 
and  effect  of  it  is  to  leave  it  to  the  discretion  of  the 
lessor  to  insert  a  reasonable  power.  Tlien,  is  this  a  res* 
sonable  power  in  point  of  time?  The  period  is  fiftoea 
days.  In  the  other  clause,  the  period  prescribed  by  die 
donor  is  eight-and-twen^  dajrs,  which  is  almost  dooble 
the  time;  then,  surely,  fifteen  days  must  be  considered 
a  reasonable  time.  I  lay  no  great  stress  on  the  findiif 
of  the  Jury,  although  I  think  it  is  not  endrdy  to  be  pit 
out  of  the  question,  because  it  is  fi>und  by  the  Juy 
that  other  leases  have  been  executed,  and  that  this  is  die 
usual  time  inserted  in  them.  I  think  that  is  a  fiir 
criterion,  from  which  we  may  judge  of  the  reascmaUe- 
ness  of  the  provision.  In  Coke  UuletoHf  it  will  be  seei^ 
from  the  instances  which  he  puts,  what  he  considcn  i 
reasonable  time :  he  says  (a),  ^<  If  it  happen  that  tk 
rent  be  behind  by  a  week  after  any  day  of  paynMot 
of  it,  or  by  a  month  after  any  day  of  payment  of  i^  or 
by  half  a  year,  the  law  will  judge  what  is  a  reason^ 
time."  I  only  make  use  of  thb  to  shew  that  at  tint 
time  these  provisoes  were  considered  to  be  reasoosfak 
Then,  supposing  this  to  be  reasonable  in  point  <^  tiaM^ 
the  last  objection,  and  which  was  mostly^  if  not  enlir^ 
relied  on,  was,  that  the  right  of  re-«itry  was  dogged 
with  the  condition  of  there  being  no  suffident  distrea 
upon  the  premises :  is  that,  then,  a  reasonable 


(a;  Co.  Liti.  s.  325.  201.  a. 
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to  be  inserted?  Widi  reference  to  the  law,  as  it  tbeii  stood,  ^819. 

I  conceive  it  was  clearly  reasonable :  the  statute  4  Geo.  2.  jy^^ 

c  28.  has  considered  it  to  be  reasonable  that  the  lessors,  d.  j£Ks&r 
where  they  had  a  power  of  obtaining  tlie  rent^  should  not  ^  ^' 
enter,  if  there  was  a  sufficient  distress;  and  where  is  the 
difficulty?  Here  is  a  rent  of  forty  shillings:  the  lessor 
might  hare  an  action  for  it,  immediately  when  it  became 
dae,  or  there  might  be  a  distress.  Can  it  be  supposed  that 
therewould  be  any  difficulty  in  finding  a  distress  for  forty      *  '  . 

shillings  upon  an  estate?  A  sheep  might  be  taken,  or  a 
horse,  or  the  parties  might  go  into  the  house,  and  there 
Aey  would  find  a  table^  or  chairs,  or  some  articles 
answering  to  that  value:  it  is  mere  fancy  to  suppose, 
diat  there  would  be  any  difficulty  in  finding  a  disUress. 
Now  I  take  the  liberty  of  adverting  to  the  statute 
4  Cteo.  2 ,  on  which  I  wish  that  there  had  been  a  little 
more  argument  and  consideration,  as  well  in  the  case  of  ' 

•Cbr^  V.  Din/  (a),  as  in  the  case  before  us :  as  the  date  of 
'  dus  deed  of  setdement  was  in  the  year  1757»  which  was 
after  the  passing  of  the  statute  of  the  4  Geo.  2. ;  for  that 
was  passed  in  the  year  1781,  and  regulates  the  powers 
of  re-entry  for  non-payment  of  rent.  Before  the  making 
•of  that  statute,  the  carrying  into  execution  a  power  of 
tre-entry  was  attended  with  great  difikulty  and  nicety : 
ithere  must  have  been  a  demand  of  the  rent  upon  the 
laiid :  if  the  subject  leased  were  a  house,  the  rent  must 
htuwe  been  demanded  at  the  fore  door,  and  it  must  have 
been  demanded  at  a  convenient  time  before  the  sun- 
liMiDg  of  the  last  day  of  payment,  so  that  the  money 
iiii|^t  be  numbered.  After  the  lessor  had  done  that, 
iUe  law  required  him  to  make  an  actual  entry,  and  bring 
an  gectment ;  and  if  all  these  things  were  not  cridcally 
and  exactly  performed,  the  lessor  lost  the  right  of  re- 


{a)  13  East.  118. 
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entry  for  tliat  time,  and  was  obliged  to  wait  till  other  rat 
accrued,  and  then  make  a  fircsh  demand  and  re-entry  for 
the  subsequent  rent     This  laid  a  landlord  under  great 
difficulty,  and,  therefore,  it  w^s  thought  right  to  remedy 
that  inconvenience ;  but  at  the  same  time  that  the  statnle 
did  that,  It  meant  also  to  provide  for  the  securi^  of  tbfi 
tenant;    and,  therefore,  it  said»  that  the  l^dlord,  jp 
such  a  case,  should  not  avaiji  himself  of  his  power  of  re- 
entry, which  is  merely  for  the  purpose  of  securing  the 
rent,  if  he  can  be  paid  by  distress  upon  the  premiaei. 
All  this  was  thought  reasonable  by  the  legislature;  and 
if  it  could  be  deemed  reasonable  by  them,  why  shouU 
it  not  be  so  estimated  by  individuals,  when  they  aie 
making  a  setdement  applicable  to  the  subject  ?  It  ep- 
pears  to  me  that  there  can  be  no  tietter  test  of  the  re^ 
son  of  the  thing,  than  by  aeeing  what  the  legielatnye 
have  done  in  similar  cases.     That  a  power  of  re-eoHy  k 
merely  for  securing  the  rent»  has  always  b^^  CGt- 
sidered ;  and  in  JVadnum  v.  Cakrqft{a\  there  wasafiN!^ 
feiture  by  the  non-payment  of  rent,  and  a  forfeiture  Iftfr* 
wise  by  the  breach  of  several  covenuitB.     The  BAjester  of 
the  Rolls  there  made  these  observations :  ^^  The  pUb- 
tiff  seeks  to  be  relieved  against  a  forfeiture  of  this  kflie^ 
which  he  states  to  have  be^n  incurred  solely  by  the  po^ 
payment  of  rent:   and  if  that  is  the  ground  of  djs 
ejectment,  there  is  no  doubt  equity  will  relieve  agsinit 
the  forfeiture ; — considering  the  purpose  of  the  dbme 
of  re-entry''  (it  is  for  this  passage  that  I  cite  it),  ^  tobe 
a  mere  security  for  the  payment  of  rent,  and  that  when  tk 
rent  is  paid  the  end  is  obtained;  and  therefore  the  lead- 
lord  shall  not  be  permitted  to  take  advantage  of  the  fiv- 
feiture."     And  even  before  the  passing  of  die  statute  ef 
4  Geo.  2.  it  was  the  same.     What  then  is  the  alteretiBa 

(ff)  10  Ves,Jun.6B. 
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^ich  is  made  by  the  statute?  It  has  dispensed  with  idlpl 

the  formalities    attending    re-entries  at   the   common  ^T^^ 

law,  and  has  said,  that  where  a  landlord  has  a  right      j,  Jersey 

to  re-enter,   and  half  a  year's  rent  is  in  arrear,  he        ^  «^« 

sfadl  and  may  at  ohce  bring  his  ejectment,  and  recover 

possession,  provided  diere  is  no  sufficient  distress  to  be 

found  on  the  premises  to  countervail  tJie  arrears  then 

doe:  these  are  the  terms  engrafted  into  this  settlement. 

Vy  that  case  the  tenant  may  pay  or  tender  the  rent 

dad  costs  to  the  landlord  or  his  attorney,  or  he  may  pay 

ifihto  Court  before  trial,  and  all  the  proceedings  shall 

cease.     The  policy  of  this  law  is  to  prevent  forfeitures 

for  nbn-payment  of  rent,  and  to  &cilitate  the  landlord's 

i^einedy  for  the  recovery  of  it;  and  at  the  same  time  the 

l^^lature  have  thought  it  right  to  impose  the  condition, 

thflCt  the  tenant  shall  not  be  ejected,  if  there  be  a  sufficient 

dbidTess  to  secure  the  rent    In  this  case,  the  landlord  has 

Jbcmity  enbugfa  for  his  rent,  because  he  may  bring  his 

fleti<tai  die  moment  it  becomes  due;  or  he  may  distrain 

liitf  tenant  when  it  accrues;  and,  after  the  expiration  o^ 

fifteen  days,  if  there  be  no  sufficient  distress,  then  his  right 

of  re-entry  attaches.   I  make  use  of  this  statute,  therefore, 

6>  shew  the  reasonableness  of  engrafting  such  a  power 

into  tlie  settlement.  But  it  does  not  seem  clear  to  me,  that 

^e  statute  precludes  any  proceeding  whatever  by  re- 

#itry  at  the  common  law,  and,  if  this  case  should  hereafter 

come  before  Parliament,  I  hope  that  point  will  be  a  little 

mbre  considered.   If  the  statute  does  shut  the  door  against 

{Iroceeding  by  re-entiy  as  directed  by  the  common  law, 

tHen^adit  quastio^  because  in  that  case  the  makers  of 

tbe  lease  will  have  introduced  more  than  the  law  has ; 

iaAj  no  doubt,  the  penners  of  this  lease  did  conceive,  at 

tfiat  time,  that  it  was  incumbent  upon  them  to  make  the 

oime  kind  of  provisions  as  the  statute  had  made.     I  will 

shortly  consider  the  question,  whether  the  door  of  ro- 
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entry  is  not  entirely  flhot  by  the  atetote.    Thit  rfgUk 
begins  by  reciting,  tbat  <<  Great  inconveniences  do  fre- 
quently happen  to  lessors  and  landlords,  in  cases  of  i^ 
entry  for  non-payment  of  rent,  by  reason  of  the  msDf 
niceties  which  attend  re-entries  at  common  law^  md 
forasmuch  as  when  a  legal  re-entry  is  made,  the  land- 
lord  or  lessor    must  be  at  the  expense,  chai^  and 
delay  of  recovering  in  ejectment,  before  he  can  obtain 
the  actual  possession  of  the  demised  premises ;  and  it 
oflen  happens,  that,  after  such  a  re-entry  made^  Ae 
lessee  or  his  assignee,  upon  one  or  more  bills  filed  in  s 
Court  of  Equity,  not  only  holds  out  the  lessor  or  ksd- 
lord  by  an  injunction  fix>m  recovering  the  poaicwinn, 
but,  likewise,  pending  the  said  suit,  do  run  much  mat, 
in  arrear,  without  giving  any  security  for  the  rents  doE^ 
when  tlie  said  re-entry  was  made,  or  which  shall  or  ds 
afterwards  incur :  for  remedy  whereof  be  it  enacted  by  the 
authority  aforesaid,  that  in  all  cases  between  landlord  and, 
tenant,"  (and  I  lay  some  stress  upon  this  e^resaioD]^ 
*<  from  and  after  the  24* th  day  of  t7t<n^,  1731,  as  often  as  it 
shall  happen  that  one  half  year's  rent  shall  be  in  arrear," 
(here  the  rent  is  reserved  half-yearly),  ^^  and  the  land- 
lord or  lessor,  to  whom  the  same  is  due,  hath  right  hjf 
law  to  re-enter  for  the  non-payment  thereof^  such  land- 
lord and  lessor  shall  and  may,**  (so  that  here  is  the  word, 
*'  shallj*  not  merely  "  niay ;"  but,  if  it  were  only  the 
word  may,  I  should  have  thought  that  it  was  imperatiTC^ 
in  analogy  to  another  statute  which  I  will  hereafter  men- 
tion ;  but  here  it  is  ^^  shall  and  mayy*  without  any  fep- 
mal  demand  or  re-entry,  serve  a  declaration  in  qect- 
ment  for  the  recovery  of  the  demised  premises  in  the 
usual  way,  and  that  shall  be  equivalent  to  the  formalities 
of  a  re-entry."     Here  it  is  imperative,  as  it  appears  to 
me,  that  he  shall  not  proceed  as  at  common  law :  the 
statute  dispenses  with  that  proceeding,  and  abrogates  it, 


IN  TUS  Fimr-KIKTH  TSAB  OF  OBO.  III.  457 

and  directs,  that  he  shall  proceed  in  the  usual  manner         1819. 
by  gectment.    The  act  then  continues,  <*  And  in  case 


of  judgment  against  the  casual  ejector,  or  nonsuit,  for      d.  Jxesbt 
not  confessing  lease,  entry,  and  ouster,  it  shall  be  made  *^* 

a|q>ear  to  the  Court,  where  the  said  suit  is  depending,  by 


or  be  proved  upon  the  ti*ial,  in  case  the  de- 
fendant appears,  that  half  a  year's  rent  was  due  before 
tiie  said  declaration  was  served,  and  that  no  sufficient 
distress  was  to  be  found  on  the  demised  premises 
countervailing  the  arrears  then  due,  and  that  the  lessor '. 
or  lessors  in  ejectment  had  power  to  re-enter,  then,  and 
in  every  such  case,  the  lessor  or  lessors  in  ejectment 
shall  recover  judgment:"  but  the  lessor  cannot  re-enter 
in  this  case^  unless  there  be  an  insufficiency  by  which  he 
oan  obtain  his  rent  by  distress,  so  that  here  it  is  imposed 
mpoa  him,  that  he  shall  not  avail  himself  of  the  power 
of  re-entry,  if  there  be  sufficient  distress;  then,  the 
itatate  also  provides  that  the  tenant  shall  be  at  liberty 
to  pay  his  rent  into  Court,  and  so  on,  thereby  giving 
an  advantage  to  the  tenant.  Now,  in  this  case,  it  is  asked, 
if  the  power  of  re-entry  at  common  law  is  not  taken 
away,  why  should  it  be  left?  It  is  quite  nons^ise 
lo  suppose  that  it  can  be  left  for  any  thing  but  as  a 
security  £br  the  payment  of  rent ;  because,  if  the  lessor 
could  make  a  re-entry  at  the  common  law,  and  imme- 
diately distrain,  the  present  defendant  might  file  a  bill 
in  equity  to  restrain  him.  Neither  law  nor  equity  will 
permit  the  lessor,  since  the  statute  of  4  Geo.  2.,  to 
take,  any  proceedings  for  any  other  purpose  but  for  the 
aecurity  of  the  rent;  and  it  appears  to  me,  that  that  is 
the  reasonable  and  fair  and  proper  construction  of  the 
statute ;  for  where  would  be  the  use  of  leaving  a  loop- 
hole for  the  landlord  to  make  an  entry  at  common  law^ 
in-order  to  avoid  this  statute  ?  The  intention  of  the  act 
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laig.         is)  that  did  lesiio^  should  hove  thft  stale' rdirfur  a  Cbiift 
J?^  of  Law,  as  he  before  had  in  a  Court  of  Eqoi^.;  it  pn>> 

d.  J  ERSET      vides  for  die  payment  of  rent  into  Conrt»  and  so  on.    It 
^''  strikes  me,  that  it  is  imperative  upon- the  party  to  ]no- 

cecd  in  the  way,  which  diall  enable  him  to  araS  him* 
self  of  this  act,  and  it  alwaya  hat  been  ao  considered; 
for,  I  dare  say,,  there  will  not.be.  finind,  since  this  ttar 
tate,  a  re-entry  at  common  law:.  I.  nevec  heaod  hoc 
read  of  an  instance  of  it;  andiwliat  makes  me  think  iti 
imperative^ is  the  statute  of:  8  &  9  WUL^^  ^  An  actfar 
the  bettep  preventing  frivolour  and  vexatioas.siiit^''  in 
actions  for  penalties:  ibr  the  non«peiformaneo:  of.  oofo- 
nants:  that  statute  runs  in:  these  terms,  ^^  And  be  it 
enacted  (a).  That  in  ajl  actions,  which^  from  and  afia 
the  25th  day  of  Mxtrchj  1097).  diall.  be  ccnnmenoed  cr 
prosecuted,  in.  any.  of  his  Majesty'^  Courta  of  Beoocdf 
upon  any  bond. or  bonds,  or  on  any  penal'.sum!  ton  noo^* 
j)erfonnanoo  of  any  covenants  or  agreements^  in  aof 
indenture,  deed,  or  writing;  contained,.-  the  phdiitiff 
or  plaintiffs  may,"  (not  <<  shall  and. mmf^*'  am  it.is  in  tbs 
4  Geo.  2i)  **  assign  as  many  breaches  aB>  he  and  tbey* 
shall  think  fit^  and  the  Jhry,.upon  the  triad  of  suchactiai^ 
shall  and  may  assess,. not.  only  sndi  damage? •  and  ockIs 
of  suit  as  have  hei:etofore  been  usoally  done  in  sock 
cases,  but  also  damages'for  such: of: the  said  breadieB,  so 
to  be.  assigned,,  as  the  plaintiff  upon,  the  trial  of  die 
issues  shall  prove  tO  have  been. broken,  and  that  the  IOkb 
judgment  shall  be  entered  on  such  verdict  aa  beretofen 
hatli  been  usually  done  in  such  like:  actions.^  It  if 
provided,  in  case  (^  judgment  on  demurrer,  thiit  tto 
plaintiff  may  suggest  (^  ways  using.  "  nmy^)  "as  many 
breaches  of  the  covenants  and>  agreements  as -he  sbsB 


a.1. 
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think  fit  f  giving  the  defendant  die  c^portuniQr  of  paf*  1 81  gi^ 

ing  money  into  Court  after  such  judgment  is  entered,  ^T^ 

and  before  the  execution  is  executed.     I  remember  the      d.  Jersey 
first  case^  almost,  where  this  statute  was  brought  into  con-  ^' 

sideration,  and  that  was  the  case  of  Drage  v.  Brand  {a)^ 
for,  till  that  time,  it  had  been  always  considered'  to  be  in 
the  option  of  the  plaintiff  whether  he  would  proceed 
iNrcording  to  the  course  of  the  Common  Law^  or  accord- 
ing to  this  statute;  and  therefore,  in  general,  he  assigned- 
oiify  one  breach ;  and  in  Drdge  v.  Brand  that  came  to 
be  considered j  and  there  it  was  contended  that  the  plain- 
tiflPhad  a  right  to  proceed  at  the  Common  Law,  and  not 
upon  this  statute;  and  it  \^as  argued  viery  much  upcm- 
this,'  that  die  statute  says  he  may  assign^  and  that  there-' 
fore  it  was-  left  at  his  discretion,  whether  he  would  pro- 
ceed upon  the' statute,  or  according:  to  the  course  of  the 
Gomnum  Law:  however,  the  construction  upon  that  sta- 
tute in  that  case,  and- which  has  been  followed  in  all  the 
QJeurts  of  Common  Law^  is^  that  the  statute  has  been 
tionaidetied'  as  coiripul90i*y,  and  that  ftich  is  the  fair  and 
nbefali  and^  propel*  cofistVuctioir  t6  be  put  upon  it:  for, 
where  would  be  the  use  of  sufibring  a  mdn  to  recover 
His 'penalty,  and- then  to  oblige  the  defendant  to  go  into 
a  Court  of  Equit}^  where  an  issue  would  be  directed  ? 
In*  order  to  prevent  that  cihmity,  the  Iknguligb  df  the 
fltettite  Wrtu^ly  is,*  they  ^<  shall"  assign  breaches^and  so 
on;  so  hefc^  X  say,  in  analogy  to  this ^ statute  the  true 
and -real  construction  j  in  i<iy  humble  opinion,  is^  thtft  by 
tUe  statute  of  4  Geo.  V,  thepow*er  of  reentry  atcomiliod 
iaw  is  abolished^  and  the  lessor  must-  proceed  in  the 
tismd  way,  by  serving  an  ejectment  at  the  end  of  half  at 
year,  and  cailnbt  prbee^-  iA'  aUfy  othel*  wtiy;  If  T  am 
right  in  the  construction  of  dkt  etirtutfe^  thei^  is  >ali  end 


(fl)  2  Wih.  377' 
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1819.         of  this  question;  for  the  framen  of  this  letie  have  fan 
^^  serted  nothing  in  it  but  what  is  con&rmable  to  thk 

d.  Jersey      statute     But  I  will  suppose  it  to  be  left  open  to  the 
V-  landlord  to  proceed  in  the  old  way,  as  he  might  have 

done  before  the  statute^  and  that  a  reasonable  clause  of 
re-entry  is  all  that  the  power  required :  can  the  adoptioa 
of  the  same  condition,  which  the  legislature  have  adopted 
in  similar  cases,  not  be  conadered  as  a  reasonable 
power?  The  case  ofCore  v.  Da^{a)  has  been  cited  asaa 
authority  of  the  Court  of  Kin^s  Bench^  that  the  in- 
sertion in  a  condition  of  re-entry,  in  a  lease  made  under 
a  power,  of  the  words  <<  in  case  no  sufficient  distress  c«n 
be  taken  upon  the  premises,**  these  words  not  bdog  in 
the  power,  was  not  a  good  execution  of  the  power.   I 
must  own,  I  should  have  doubted  very  much  the  pro- 
priety of  that  decision,  and  I  widi  that  the  operation 
and  efiect  of  the  statute  4  Geo.  2.  c  28,  had  been- 
brought  more  fully  under   the  consideration  of  the 
Court;  but,  be  that  case  as  it  may,  it  is  different  in 
one  material  feature  from  the  present     The  re-entij 
required  there  was,  for  the  non-payment  of  the  rent 
reserved  by  the  space  of  twenty-one  days :  the  Cooit 
considered  that,  as  a  precise  specification,    that  the 
settlement  had  prescribed  a  particular  form  of  re-entiyi 
and  that  therefore  it  might,  perhaps,  be  inferred  thst 
no  other  qualification  would  be  warranted;  but,  her^ 
there  is  no  time  limited :  a  power  of  re-entry,  in  geDer4, 
is  all  which  is  required,  and  therefore,  I  should  saji 
that  a  reasonable  qualification  was  meant.     But,  it  ii 
plain,  that  the  Court  of  Kittys  Bench  considered  the 
present  case  as  contradistinguishable  fix)m  that  of  Coxe 
V.  Day :  for  it  cannot  be  supposed,  at  the  time  when  tb^ 
decided  this  case,  that  they  had  forgotten  their  own 

{a)  13  Ea^t.  118. 
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dedsion^  which  was  made  only  a  few  yean  before  be* 
cauae  there  was  the  same  Chief  Justice  in  Coxe  v. 
Day  that  there  was  in  this  casCi  and  one  of  the  same 
learned  Judges  (namely,  Mr.  Justice  BayUy).  They 
mutt  have  considered  this  case  as  distinguishable  from 
that  of  Coxe  v.  Day ;  for,  that  very  same  Court  decided, 
that  this  power  had  been  reasonably  and  properly  exe- 
cuted, and  therefore  they  must  have  considered  the 
former  decision  as  wrong,  or,  that  this  case  was  distin- 
guishable from  it.  They  gave  judgment  for  the  defend- 
ant;  and  I  am  of  opinion  that  their  judgment  was  rightly 
and  properly  given,  and  that  it  ought  to  be  affirmed. 


1819. 


Doe 
d.  Jersey 

V. 

Smith. 


Mr.  Baron  Graham. — It  is  with  very  conuderable 
r^et,  that  upon  the  present  occasion,  after  the  opinions 
which  I  have  heard  delivered,  and  those  which  I  have 
reason  to  expect,  I  cannot,  consistently  with  that  respect 
which  is  due  to  them,  express  upon  the  present  occa- 
tton,  that  which  the  duties  of  my  ownjnind  would 
mggest-a  confident  judgment 

The  question  springs  out  of  a  settlement  of  1757,  by 
which  Lady  Vernon,  then  the  owner,  and  having  the 
^^osal  of  this  estate,  applied  three  distinct  powers  to 
three  different  descriptions  of  property.     Of  the  first 
description   are  those  lands  which  had  been  usually 
letten  for  lives,  and  which  form  the  subject  of  the  lease 
in  question.      Of  the  second,   are  those  which  were 
leased  for  years  at  a  common  and  rack-rent ;  and  the 
third  relates  to  lands  with  mines,  that  were  at  that  time 
p^uls  of  the  estate.     She  has  made  a  distinction  with  re* 
qpect  to  the  powers,  between  the  leases  of  mines  and 
leases  of  property  of  the  two  other  descriptions,  omitting  to 
require  the  lessor  to  insert  any  power  of  re-entry  on  non- 
payment of  rent  in  the  case  of  mines,  considering  that 
her  directions,  that  the  leases  of  these  mines  should  con- 


V. 

Smith. 
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is\g.         tain  the  usual  cc^edBMB  in  leaMf  of  ^rdperty  oF  dmt 

"TJ^^  de^riptibn  were  sufficient  to  guard'  tBe  estate  of  the  re- 

d.  Jersbt      mainder-ihan ;  and  it  is  observable^  dilit  she  has  beim 

more  explicit  in  the  language^  or  the  expresnonff  used, 
of  what  the  powers  should  be^  as  applied  to  leases  fiir 
years,  and  as  applied  to  leases  foe  ^ves^t  ^^  naturally 
being  moi^  anxious  with  respect  to  the  reservation  of 
those  rents,  on  the  leases  of  limds  let  for  yeai^at  tbA- 
rent,  wherein  the  rent  tesexved  constitutes  die  pHndpal 
value  and  [irbfils  of  the  land>  and  exprMing'  more  iii- 
difierencewith  respedt  tcKhat  sj^^i^s^prdp^rfy,  of  whid, 
in  point  of  fact,  the  whole  profit  may  be  saidto  be  demed 
from  the  fines,  which  are  a  species  of  anticipated  rent,  and 
which  constitute  the  substantial  ehjoymeiit  and  income^ 
and  the  rent  reserved  is  a  mere  nominal'  rent^  for  with 
respect  to  a  property  of  thiis  description,  as  to  any  bene- 
ficial enjoyment,  the  reservation  of  a  rent  of  £2  may  b^' 
treated  as  a  rent  of  two  shillings:  it  is  merely  a  rentrecd^ 
nizing  the  relation  of  landlord  and  tenant,  and  upon  tlist 
occasion  she  has  used  an  expression  with  respect  to  the 
power  so  general,  that,  strictly  speaking,  it  means  nothing 
of  itself;  it  necessarily  refers  to  something  extrinsic,  eidier 
to  extrinsic  facts,  or  extrinsic  judgment  and  opinion :  fer 
she  has  only  said,  so  that  th^re  be  contained  in  every 
such  lease  a  power  of  re-entry  for  the  non-payment  of 
the  rent  thereby  reserved.      IsTow  when  I  look  at  the 
description  of  this  power,  I  cannot  see  vtrhat  species  of 
power  is  to  be  executed,  but  by  a  rieference  either  to 
something  extrinsic,    somediing  that  had   been  done 
theretofore  with  the  property,  or  at  least  by  a  reference  to 
sound  judgment  and  discretion  in  the  specification  of  that 
which  she  has  left  in  the  most  genei%l  terms.     A  dream- 
stance  is  found  on  this  special  verdict,  cm  which  I  do  not 
rely  in  the  formaticm  of  my  c^irdoti ;  but  if  is  nererflie- 
less  material,  namtljfy  that  $0t  the  veiy  time  of  the  exe- 
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eiiupn.of  tiki^  aottlcffoeiH,  Md  since,  aiid  .up  to  tfti#  tuo^  1849* 

of  ,the  surreod.er  of  that  leasq^  which  laid  a  foundatioiiL 


Doe 
for  a  new  lease  in  September^  1803,  the  then  subsisting       d.  Jersby 

leases,  and  every  successive  lea^e,  upon  the  suixender^  ^* 

contained  precisely  tliat  execution  of  the  power  which 
ihe  present  lease  contains;    then  the  special  verdict 
states  the  terms  in  which  the  pi:eseot  lease,  of  1803^  has 
been  expressed,  and  finds  that  the  power  being  such  as 
I  have  stated^  that  this  proviso  is  contained  in  it,  '^  Pro- 
vided always,  that  if  it  shall  happen  at  aixy  time  that  the 
«aid  yearly  rent  of  <£2,  a^d  every  or  aoy  of  ihe  duties, 
^rvioes,  reservations,  and  payments  hereby  i:eseryed, 
:$h|dl  be  behind,  unpaid,  or  undone  in  part,  qit  \u  aU,  by 
jthe  space  of  fifteen  days,"  which  is  not  inserted  9Xr 
fxressly  in  the  generid  terms  of  this  power,  ^f  and  no 
^ifficient  distress  or  distresses  can  be  had  or  taken, 
whereby  the  same  and  all  arrearages  may  be  raised,^^ 
ihen  it  fhail  be  lawful  for  the  party  to  £nter.     This 
being  the  exjecution  of  the  power,  ^nd  this  the  direction 
|hat  is  ^ven  in  this  .doed,  I  wonld  ask,  what,  in  the 
iifmi?  of  commc^  sense,   was  to  be  done  by  any  per- 
fton  who  had  to  pen  sudi  a  leasee  and  to  reduce  ioito 
^ape  this   general  power;  for  aU  that  Lady  Vernon 
}ja^  said  in  the  creation  of  this  pow^r  i^  tliat  there  is  to 
be  a  ppiyer  for  re-entry  for  the  non-payment  of  the  repi. 
I  have  already  hinted  that  this  does  necessarily  refer 
^th^  to  something  which  had  Ueen  done  before,  or  at 
least  to  the  .exercise  of  somue  judgment  or  some  ppij;uon ; 
•because  a  man  who  takes  up  this  power  and  rea4»  it, 
^d  is  to  reduce  it  to  plain  and  distinct  languagie,  can- 
not follow  the  precise  words  of  it ;  '^  Provided  always,  that 
if  it  shall  happen  s^  any  time  that  the  said  yearly  rent  of 
<£2,  hereby  reserved,  shall  be  behind  or  unpaid,  th^ 
lessor  shall  re-enter :"  thsn  what  is  to  be  done  in  the  exfi- 
cution  of  tlii^  general  power?  It  seems  admitted  diat 
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18^9-  the  rent  is  not  to  be  paid  on  the  very  day:  lOBl 

I3q2  reasonable  time^  therefore,  may  be  allowed.     I  say  tbca 

d.  Jersey      that  something  is  to  be  done  which  is  reasonable  sad 
Sm^th  proper.    Now  I  will  ask,  what,  upon  such  an  occasioD,  ii 

a  man  to  do  who  has  to  pen  this  clause  ?  He  will  say,  I 
cannot  follow  the  particular  words :  most  I  not  expreii  • 
day  ?  Am  I  to  bind  the  tenant  down  so,  that  on  thedoie 
of  the  first  day  of  the  payment  of  the  rent,  the  landkud 
shall  have  his  power  of  re-entry  immediately^  and  pot  dt 
tenant  to  the  difficult  of  an  application,  either  to  Equitf 
or  to  Law  ?    Shall  I  so  pen  it,  as  to  make  it  rerolciif  l» 
any  man  who  might  otherwise  be  diqxwed  to  take  it? 
What,  if  a  person  do  not  pay  his  trifling  rent  before  tk 
last  hour  of  the  day  at  wUch  it  b  due,  namely^  £\  rest 
for  the  half  year,  is  he  to  be  turned  out,  and  drifc&t^ 
a  Court  of  Equi^  ?  As  the  Law  and  Equity  then  stood^ 
that  would  have  been  his  only  resort;  because  in  litenDf 
following  the  words  of  the  powers,  it  must  be  a  re-entiy 
at  Common  Law.    Then,  something  reasonable  is  to  be 
done.  What  other  test  of  what  is  reasonable  can  paesiUj 
be  offered,  than  either  that  which  had  been  done  from  die 
very  first  time  of  the  enjoyment  of  the  property,  or  M 
least  that  which  is  adequate  and  commensurate  with  the 
occasion  ?   This,  I  confess,  seems  to  me  the  best  test  of 
what  is  to  be  done  upon  the  present  occasion,  and  solvei 
all  the  difficulty  which  has  struck  veiy  intelligait  miods. 
Who  is  to  judge  of  the  reasonableness  of  this  ?    Is  the 
Judge  to  examine  the  reasonableness  of  it,  or  a  Jmy? 
The  Jury  are  not  the  judges  of  it ;  but  where  the  crestor 
of  the  power  has  said«  there  shall  be  a  power  of  nyeotij, 
it  is  necessarily  required  that  the  person  who  preporei 
the  lease  must  give  it  a  specific  form,  and  the  Court  mmt 
finally  judge  whether  he  has  followed  the  intentioa  d 
the  donor.    I  do  not  mean  to  say  that  '*  a"  power  mesoi 
am^  power  a  person  may  dioose  to  insert;  but  a  power 
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o6irimeii8Drfite  with  the  occasion.    Then  I  resort  to  tha€ 
which  cannot  be  denied,  that  the  clauses  of  re-entry  are 
only  to  secure  the  payment  of  the  rent :  they  were  always 
so  deemed  both  in  Law  and  Equity,  and  it  is  a  very  im- 
portant consideration,  when  we  see  what  was  the  original 
execution  of  this  power  conceived  m  the  general  words  of 
it.     What  can  be  more  reasonable  than  to  resort  to  the 
utate  of  the  Law  at  that  time?  At  that  period  the  Law  as 
well  as  the  Equity  stood  precisely  as  it  does  at  this  day; 
for  not  only  was  there  an  old  Equity,  which  the  Courts 
of  Equity  exercised  before  the  statute  of  the  4  Geo.  2,  but 
there  was  then  that  statute  to  serve  them  as  a  guide  of 
what  was  reasonable  and  proper  and  suitable  to  the 
occasion.     When  I  state  the  proposition,   that  these 
clauses  for  re-entry  are  only  for  the  non-payment  of  rent, 
I  speak  the  language  of  every  man  who  has  ever  sat  in 
a  Court  of  Equity,  or  read  what  has  passed  in  that 
Court.    And  I  will  venture  to  assert,  that  this  is  the 
aole  occasion  for  it,  and  that  there  never  was  a  pe* 
nod  antecedent  to  the  4  Geo,  2,  or  even  in  the  history 
of  this  country,  where  Courts  of  flquity  4id  not   re- 
lieve  in  every  species  of  these  clauses,  whether  they 
were  for  re-entry  and  enjoyment,   or  to  hold  as  be- 
finre,  the  lease,  or  a  clause  that  the  lease  should  be 
absolutely  void.      It  always    was   the  province  of  2l 
Court  of  Equity  (for  these  covenants  oand  clauses  were 
introduced  from  the  old  estates   upon  condition),    to 
treat  those  rights  of  entry  as  forfeitures ;    and  it  was 
the  constant  province  of  a  Court  of  Equity,  in  all  these 
cases,  to  relieve  from  the  forfeiture,  when  the  compensa- 
tion is  in  the  case  of  non-payment  of  rent,  dear  and 
plain,  and  easily  to  be  ascertained ;  and  there  the  Courts 
of  Equity  have  said,  that  the  lessee  shall  be  restored  to 
the  possession  of  the  estate,  and  the  lessor  shall  be  enn 
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joiQed  from  prpoeeding  farther,  whcsD  die  leasee  is  icadhrlo 
pay  Uierent  aadallGosto;  butkwastlioiighttobea  wjr 
vexatious  ^iog,  that  a{>arty  ibr  rent,  and  of  aU  ihiogs  fiv 
a  Domio^  rent,  a  rent  of  £2^  which  I  may  asaume  fiv 
the  purpose  of  this  argument  as  a  reot  of  two-pence,  should 
be  drivel  iqto  equity,  and  therefore  the  IfgiiJafaire  bsie 
interposed  a  provision  upon  that  occasion.     The  statota 
4  Geo.  2.  recites,  meaning  at  the  same  time  to  idiewe 
landlords,  that  there  were  very  ^leat  Hiffiniltirs  aad 
iMpeUes  in  those  entries  at  4X)mmon  law ;  the  deaund 
was  to  be  made  at  particidar  places,  imd  at  particily 
times ;  these  previous  steps  were  liaUeto  be  contn>varted$ 
ihey  were  triiversable  at  law,  besides  which  die  party  vM 
laid  under  very  considerable  difficulties  afterwands,  ia 
going  or  sending  his  servant  fo  demand  the  rent,  bciof^ 
liable  to  mistake  the  time  or  the  place  of  demand,  snl 
therefore  the  legislature  take  it  up  in  proper  cireiiiiK 
stances,   and  say,  we  will  relieve  you  from  these  difr 
cullies,  but  we  will  do  it  upon  your  perforsiiiig  thil 
which  common  sense  and  reason  require.     In  the  firrt 
place,  you  shall  not  enter  unless  the  rent  be  in  arresr 
for  half  a  year,  and  there  be  a  clause  of  /«-6ntiy  ia  At 
lease,  and  this  privilege  cannpt  be  grafted,  in  case  dure 
is  a  sufficient  distress  upon  the  premises,  because  it  woiU 
be  an  extreme  hardship,  to  (Irive  the  party  intp  a  Cofft 
of  Equity,  if  there  is  over  the  next  hedge  where  ik 
lessor  may  look,  abundant  to  pay  and  satisfy  his  not; 
and  the£e£bre  if  those  terms  ^re  complied  with,  the  I^ 
lature  have  very  properly  dispensed  with  a  fonmd  i^ 
mand  and  entry.     By  the  statute  4  Geo,  9.  e.  8S«  *^ 
shall  be  sufficient  to  serve  a  declaration  in  ejectment 
provided  that  be  not  done,  which  is  oppressive;  aod 
when  the  lessor  has  a  ready  i^medy  at  hand,  that  he&> 
not  resort  to  the  expedient  of  entering  the  previt^ 
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This  was  the  provision  the  statute  made  at  that  time, 
and  this  was  the  state  both  of  law  and  equity  when  this 
power  was  created.     I  will  now  ask,  in  plain  common 
sense^  when  we  look  to  the  generality  of  this  power,  so 
plainly  expressing  a  difference  in  the  mind  of  the  creator 
of  it  with  respect  to  these  nominal  rents,  whether  any 
man  of  sense  and  understanding,  penning  an  execution 
of  a  power  of  this  sort,  would  think  that  he  could  have 
a  better  guide  for  it  than  the  direction  of  the  statute, 
and  the  qualification  of  there  being  no  sufficient  distress 
upon  the  premises ;  and  above  all,  would  it  not  be  revolt- 
ing to  common  sense,  to  suppose  that  a  power  should  be 
given  either  confined  to  the  particular  day,  or  according 
to  the  argument,  admitting  a  reasonable  time  for  it;  but 
that  it  should  be  confined  to  the  last  hour  of  that  day, 
and  that  the  party  should  have  the  power  of  re-enUy  for 
the  mere  nominal  half  yearly  rent  of  c£'l,  when  look- 
ing over  the  first  hedge,  he  would  perhaps  sec  a  hun- 
dred head  of  cattle?  for  can  we,  when  we  reason  upon  a 
case  of  this  description,  overlook  the  circumstances  or 
the  nature  of  the  tenure?  can  we  conceive  any  difficulty 
that  this  qualification,  and  this  clog  impose  upon  the 
party,  when  it  says,  that  he  shall  not  enter  if  there  be  a 
sufficient  distress  to  pay  his  twenty  shillings  ?  Here,  there 
is  a  purchase  in  fact,  because  these  leases  for  lives  are 
fully  purchased  widi  the  reservation  of  a  mere  nominal 
rent ;  they  are  purchased  by  a  man  who  buys  the  estate 
for  three  lives.     He  has  a  great  property ;  can  we  pos- 
sibly conceive  either  of  those  difficulties  which  have  been 
pteased  upon  the  Court?  first,  the  danger  of  replevin. 
WTmslI  !  are  we  to  conceive,  that  a  tenant  having  a  bene- 
^ci^kl  estate,  will  resist  the  payment  of  ofl,  and  undergo 
^^     expense   of  applying  to  the  SherifPs  Court  and 
'replevying  the  distress,  or  that  any  lessor  should  think 
^*^^  he  was  at  all  in  danger  of  the  non-payment  of  ^'l 
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1819*         rent     Another  difficulty  has  been  suggested,  whkh 
!r^  is  that  every  part  of  the  premises  must  be  searched, 

d.  Jersey      and  that  it  is  very  likely  there  may  be  some  bam  or 
V.  a  dunghill  in  a  remote  part  of  the  estate  which  may 

have  been  overlooked,  and  which  would  have  paid  £l 
rent.  Can  it  be  supposed  that  property  of  this  sort 
would  be  in  that  dismantled  state,  that  a  man  should 
be  at  a  loss,  and  have  to  search  eveiy  comer  to  paj 
himself  a  pound  ?  These  are  arguments  which  I  think 
ought  not  to  weigh  upon  minds  inteUigent,  liberal,  and 
enlarged.  Another  argument  is  used,  it  is  said  (and  I 
perfectly  agree  with  tliat)  that  in  the  execution  of  this 
power,  the  great  object  is  this,  that  upon  no  oecaflon 
shall  the  remainder-man  suffer  in  any  respect,  nor  be  put 
in  a  worse  condition :  so  it  is  said,  that  these  poven 
have  been  transferred  from  Equity  into  Law,  and  that 
an  equitable  and  liberal  construction  shall  be  put  npco 
them,  and  that  they  should  always  be  construed  so  ti 
that  they  may  be  reasonable ;  they  should  be  oonstmed 
equitably,  but  in  such  a  way  as  not  to  be  injuriooi 
to  the  tenant,  or^o  the  reversioner,  or  remainder-man 
next  entitled  to  these  rents.  But  let  me  only  present  fi>r 
consideration,  what  possible  injury  can  arise  to' that  per- 
son in  remainder,  under  the  power  as  it  now  stands.  Bj 
A  strict  and  literal  execution  of  this  power,  he  is  to  have 
a  power  of  re-entry  at  Common  Law,  by  an  executioB 
of  it,  according  to  its  spirit  and  intention  he  has  a  bene- 
ficial power  of  re-entry,  which  dispenses  with  many  in- 
conveniences under  the  protection  of  the  equitable  ^ 
tute  of  the  4  Geo.  2.  Which  is  the  most  beneficial  fitoa- 
tion  ?  In  one  case,  if  you  adhere  either  to  the  strict  wonli 
of  the  power,  or  if  you  leave  this  clause  unqualified,  j/^ 
leave  the  party  to  all  the  difficulties  he  has  at  Cooudod 
Law,  to  enforce  the  payment  of  his  £l  rent  Id  oritt 
to  sret  such  rent,  he  must  make  his  demand,  he  must 
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make  his  entry,  and  he  has  no  relief  from  the  atatute ; 
whereas,  if  you  annex  to  it  this  qualification,  you  put  the 
remainder-man  into  the  easiest  situation  that  can  pos- 
sibly be,  upon  the  supposition,  that  he  can  wait  for  half 
a  year  for  the  payment  of  his  £l,  and  if  he  can  do  so, 
he  is  put  in  a  much  better  situation  than  by  only  giving 
him  the  benefit  of  the  Common  Law,  because  if  you  can 
suppose  that  a  property  of  this  kind  should  not  afford  a 
distress  of  <£'l,  he  has  an  easy  remedy  under  the  statute, 
of  serving  a  declaration  of  ejectoient,  and  every  formal 
preliminary  is  dispensed  with.  This  is  the  course  of 
argument  to  which  my  mind  has  been  led,  and  which 
lias  produced  in  it  considerable  conviction.  But  we  are 
pressed  with  authorities,  and  it  is  supposed  that  the  case 
of  Coxe  V.  Den/  (a),  in  point  of  fact,  has  decided  the 
present  question :  now  I  wish  that  that  case  should  be 
oontrasted  with  another,  which  I  shall  refer  to,  namefyf 
tfiat  cfHotley  v.  Scott  (A).  I  can  only  say,  with  respect 
to  Coxe  y.  ZXzy,  that  I  so  far  concur  with  my  learned 
brother  Woodj  who  has  gone  before  me,  as  to  express 
some  little  disposition  to  differ  from  that  case,  though 
diat  was  not  the  case  of  an  estate  for  lives  at  a  nominal 
rent ;  but  I  would  not  venture  to  say  I  differed  from 
diat  case,  if  I  did  not  know  from  a  note,  which,  thou^ 
not  accurately  reported,  perfectly  convinces  me  of  what 
did  pass,  that  the  case  of  Hotley  v.  Scott  warrants  me  tb 
dispute  the  authority  of  Coxe  v.  Day,  because  I  take  the 
fermer  to  be  diametrically  opposed  to  the  latter,  and 
therefore  I  may  say,  magno  se  Judice  quisque  tuetur^  when 
I  Toiture  to  declare  that  I  completely  disagree  with  the 
case  of  Coxe  v.  Daj/^  and  that  I  think  that  it  was  one  of 
diose  constructions  of  the  execution  of  a  power,  which 
was  neither  agreeable  to  Equity  nor  to  Law.    I  think 


I8I9. 


Doe 
d.  Jersbt 

V. 

Smith. 


(a)  13  Bail,  1 18. (6)  Lofft,Z\6. 


-    -  in 


470 


CASK^    IN   EASTEB   TERM, 


1 8 19.  myself  supported  by  the  case  of  Hotley  v.  ScM^  which  I 

Dob  ^^^^  to  be  a  decisive  opinion  of  a  Court,  as  well  filled, 

d.  Jkksey      perhaps,  as  either  that,  or  any  other  Court  in  the  king- 
Smith  ^^"^  could  be  filled :  and  when  I  say  this,  it  seems  to 

me  quite  sufficient  to  mention  the  names  of  Lord  Mans-' 
afield  and  Mr.  Justice  Aston.     I  do  not  read  the  case 
of  Hotley  v.  Scott^  because  I  think  it  quite  sufficient 
to   refer    to   it,    for    to    my    mind    Lord    Mansfidd^ 
in  delivering  the  opinion  of  the  Court,   decides  the 
question  in  the  most  express  terms.     There  was  one 
question  there,  which  docs  not  arise  here,  which  was  im- 
material, and  was  so  treated  by  the  whole  Court;  there, 
the  power  of  re-entry  was  reserved  to  Sir  John  .  Ashley y 
and  his  heirs  and  assigns,  instead  of  being  to  the  person 
n^xt  entitled  in  reversion  or  remainder ;  but  a  proviso 
similar  to  the  present  was  annexed  to  it,  namely^  if  no 
sufficient  distress  should  be  found  on  the  premises.    Mr. 
Dunning^  who  argued  that  case,  put  the  latter  objection 
forward,  and  mainly  relied  upon  this  di£Perence,  by  the 
annexation   of  the  qualification;   and  Mr.  Bearcrojl, 
for  the  defendant,  seemed  to  consider  the  first  ques- 
tion as  of  no  moment,  and  principally  argued  upon 
the   second,    that   the    clause    of   sufficiency    of  dis- 
tress was  no  injury  at  all  to  the  party,   that  it  was 
doing  no  more  dian  that  which  the  statute  had  pointed 
out,  and  that  it  was  perfectly  adequate  to  the  occasioD. 
These  clauses  of  re-entry  being  merely  to  enforce  the  paj 
ment  of  rent,  he  put  it  on  that  ground,  and  Lord 
in  express  terms  adopted  the  argument,  though  accord- 
ing to  the  note  I  have  seen,  I  do  not  perfectly  uoderstani 
some  parts  of  the  reasons  of  the  opinions  given  by: him 
but  I  am  quite  clear,  that  the  note  taken  at  that  tim< 
by  a  very  respectable,  but  then,  a  very  young  man  {a"      '  ^, 
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did  pot,  and  could  not  mistake  tlie  decision  of  the  Court  16 1 9. 

But  I  do  not  mean  to  give  the  arguments  which  Lord  n^ 

Jilanffield  used  upon  that  occasion:   his  decision  was       J.  Jersey 
i<>unded  upon  this,  that  the  clause  of  re-entry  being  v* 

xnerelj  for  non-payment  of  rent,  whatever  was  adequate 
'TO  that  purpose  was  sufficient,  and  that  it  would  be 
^^ontrary  to  the  spirit  of  the  statute,  and  contrary  to 
x'^asoii^  that  the  lessor  should  enter  for  the  non-payment 
oS  rent  when  there  was  a  sufficient  distress  to  satisfy 
Mmiai ;  and  there  it  is  to  be  observed,  it  was  a  beneficial 
x~^nt,  not  a  nominal  rent,  as  this  is;  but  even  in  that 
Lord   Mansfield  thought,   that  it  was  no  more 
a  reasonable  and  proper  qualification,  and  with 
qualification,  he  and  all  the  Court  held  it  to  be  a 
execution  of  the  power.     Having  expressed  my- 
so  fiilly  upon  that  case,  I  shall  not  examine  mi- 
^ti€.^ly,    whether  this  extrinsic  evidence  should   have 
*^^«!X^  referred  to,  because  I  ground   myself  upon  the 
^^J^cr^jimstance,  that  the  proviso  in  this  case  is  proper, 
i£  intended   as  a  re-entry,    and   adequate  to   the 
>n,  merely  being  for  the  payment  of  the  rent; 
without  venturing  to  go  as  far  as  my  brother  Wood 
idone  on  the  present  occasion,  and  to  say,  that  the 
*^^^ttte  of  4  Geo.  2.  has  precluded  every  other  mode 
^^  l>Toceeding,  I  say,  that  my  opinion  is  grounded  upon 
that  the  clause  of  re-entry  is  suited  to  the  occasion, 
L«ent  and  adequate,  and  that  it  wisely  and  properly 
this  statute  as  its  guide;  and  I  say,  in  effect,  it 
P^t^    the  remainder-man  in  a  better  situation,  because 
'^^      one,    stricdy  construed,   leaves   him    at  large  to 
*^      ^remedies  at  Common   Law,   and   the  other  gives 
•^'^^     tlie  easy  means  held  out  by  the  statute;   but  I 
*^^^^^ld  not  be  at  all  afraid  on  the  other  question,  if  it  were 

^  \p  give  my  opinion.     My  notion  is,  that  the 

xnsic  evidence  was  well  referred  to,  as  it  constitutes 

of  the  present  case  in  point  of  fact ;  but  I  wish  to 
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stand  upon  the  main  ground,  and  take  this  not  to  be  a 
case  of  an  ambigtdtas  latens  or  patens  ,*  it  is  a  general 
direction  which  necessarily  refers  to  the  exerdse  of 
judgment  to  give  it  expression  and  form ;  and  what  can 
be  a  better  exercise  of  judgment,  than  to  see  how  the 
property  was  held  from  the  first  ?  Can  we  have  a  better 
guide  than  that  which  speaks  by  the  mode  which  was 
used  at  the  time,  namely,  by  the  subsisting  and  sub- 
sequent leases  ?  Can  any  man  say,  that  there  is  an  am- 
biguity on  tlie  face  of  the  deed  ?  lliere  is  no  ambiguity 
of  expression,  the  language  of  the  deed  is  dear  in  senses 
but  not  definite  or  precise  in  the  direction  given;  we 
cannot  construe  the  power  by  the  words  in  the  deed^  be- 
cause they  do  not  purport  to  describe  or  express  the 
particular  power,  but  merely  indefinitdy  a  pcnoer^  and 
therefore  it  is  neither  in  point  of  &ct  an  a$nlnginktt 
latens  or  patens,  but  if  it  is  to  be  construed  as  part 
of  tlie  deed  itself,   then   it   is   an  anUnguitas  paienst 
because  it  stands  on  the  face  of  it  a  power  of  re- 
entry :  a  power  may  mean  a  power  with  this  qualifii 
don  or  without  it,  and  then  it  cannot  be  aided  by  a 
ment.     But  I  contend,  that  being  a  general  direction; 
it  is  a  reference  to  selection  and  judgment,  and  if  so^ 
person  in  the  execution  of  this  power  cannot  possibly 
better  than  resort  to  the  way  in  which  it  has  been  ccm- 
stantly  used,  and  it  relieves  me  firom  the  authority  olT 
Cook  V.  Booth  (a),  on  which  I  do  not  rest  my  opinion. 
I  am  restrained  by  what  I  learned  under  the  excdlent 
Judge,  who  first  doubted  that  case,  and  agree  that  where 
a    settlement   has    express    and   particular    language^ 
we  cannot  resort  to  the  apprehension  of  parties  to  ex- 
plain it;  but  Cook  v.  Booth  had  express  oovemmts 
which,  in  their  language,  imported  a  perpetual  renewal. 
Those  covenants,  which  according  to  the  plain  sense  of 


(a)  Cowp,  8 1 9. 
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srds  on  the  bee  of  the  deed  itself,  did  express,  or 
ht  be  construed  to  express,  a  perpetual  renewal,  could 
receive  explanation  aliunde;  namelt/f  by  the  con- 
which  the  persons  executing  special  leases,  and 
lessors,  bftd  put  upon  it  by  more  qualified  cove- 
"tBj  exclusive  of  that  which  went  to  a  further  re- 
al; but  the  cases  that  have  been  cited  by  my  learned 
Parkj  on  the  present  occasion,  have  put  rtiat 
of  the  question.     Those  cases  are  peifectly  distinct 
the  present,  for  reasons  which  I  will  not  repeat, 
^ving  said  thus  much,  I  simply  confine  myself  to  do- 
ing, that  I  think  the  judgment  of  the  Court  below 
perfectly  correct,  and  ought  to  be  affirmed ;  but  before 
crcmclude,  I  must  give  an  answer  to  what  has  been 
wn  out  in  argument     I  understand  that  it  was  said, 
below  wanted  authority,  because  it  was  decided 
two  Judges  were  absent ;  but  I  deny  that.     The 
on  which  we  are  now  deciding,  was  not  de- 
without  great  pains  and  attention;  to  prove 
wlkM^  it  is  quite  enough,  to  refer  to  what  was  said  upon 
^^     occasion,  and  to  the  observations  made  by  Lord 
^It^jiboraugh  in  the  course  of  the  argument ;  and  we  all 
^o^  that  no  man  could  take  greater  pains  than  he  did 
to  Corm  a  correct  opinion,  and  that  he  was  confirmed  in 
that  by  hb  brother  Judge.     Under  these  circumstances, 
tSberefore,  I  am  of  opinion,  that  this  judgment  ought 
to  be  affirmed. 


1819. 


Dob 

d.  JSRSBT 

V. 

Smith. 


Lord  Chief  Baron  Richards.— However  painful  it 
may  be  to  me  to  differ  firom  some  of  my  learned  brothers, 
and  whatever  consolation  I  may  derive  firom  concurring 
with  the  others,  I  know  it  is  my  duty  to  form  my  judg- 
ment  without  reference  to  either  feeling.  The  question 
here  is,  whether  tliere  be  a  due  execution  of  the  pow^r 
to  lease,  in  a  settlement  made  upon  the  marriage 
of  Lord  Vernon  with  Lotiisa  Barbara  Mansel  ?  If  the 
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lease  is   according    to    the  power,   there  ib   an  en 
of  the  question ;  if  it  is  not,  then  it  is  void.    The  so 
question,  then,  is,  whether  the  lease  is  void  or  not^ 
And  if  it  be  void,  (I  beg  leave  to  introduce  this,  i 
get  rid  of  a  very  strong  argument  of  a  very  learned  per 
son),  there  is  an  end  of  the  application  of  the  statui 
of  the  4  Geo.  2.,  for  that  only  operates  on  leasings  an 
Icttings  in  force,  so  tliat  we  must  come  back,  notwith 
standing  that  statute,    and   notwithstanding   the  pror 
ceedings  in  Equity  (with  which  we  here  have  noi 
to  do),  to  the  real  question,  whether  this  attempted  exe^ 


cution  of  the  |)ower  to  lease  has  been  a  due  execution  oj 
it?  Now  it  is  remarkable  that  perhaps  there  can  hardl; 
be  said  to  be  any  uninfected  decision  on  the  subject. 
With  reject  to  the  enlargement  of  the  time,  I  do  notV 
know  any  decision.     With  respect  to  the  introducti* 
of  the  otlier  words  concerning  the  distress,  ther^  are  th< 
conflicting  cases  of  Hotley  v.  ScoU  (a)  on  the  one  hand* 
and  of  Coxe  v.  Daj^  {b)  on  the  other :  so  that,  in  the  pi 
sent  stage  of  the  doctrine  upon  this  subject,  it 
extremely  important,  as  it  seems  to  me,  to  consider 
case  with  great  care :  and  I  shall  make  no  i^logy,  if  Z 
obtrude  upon  the  Court  by  stating  again  the  situatioi 
of  the  parties  to  this  settlement,  and  the  provisions  mad» 
by  it     I  believe  it  is  now  perfectly  established, 
the  only  thing  to  be  attended  to  in  the  construction  o: 
powers  of  this  description,  or  any  other  power,  is 
ascertain  the  intention  of  the  party  creating  it.     Th( 
party  who  creates  the  power,   is  the  legislator  in  the 
particular  case;    he  may  impose  whatever  terms  he 
pleases,  provided  those  terms  are  not  inconsistent  with 
any  rule  of  law.     It  is  not  the  province  of  Judges,  as  it 
seems  to  me,  to  inquire  whether  the  requisitions  are  rea- 
sonable or  unreasonable,  provided  they  are  expressed. 


(tf)  UJt,3l6. (6)  IS  East,  118. 
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and  notinconsistent  with  any  rule  of  law;  but  it  is  their  IB  19. 

duly   tjo  execute  that  intention  whatever  it  may  be,  if  it  ^-v^ 

be  no^  opposed  to  any  rule  of  law.     In  order  to  gather      j  Jersey 

the    ii3iention  of  the  parties,  it  becomes  absolutely  ne»  v, 

ceasary  (at  least  in  my  view  of  the  case),  to  trouble  the        Smith. 

Cotiit  with  some  consideration  of  the  situation  of  the 

P&xties,  who  made  this  settlement,  and  also  of  the  in- 

^^I'^TQent  itself.     Miss  Mansel  may  be  considered  as 

«a-ving  the  absolute  dominion  over  this  property,  which 

l>elonged  to  her  father,  who  gave  it  to  her  for  life,  with 

{>ower  of  appointment     She  married  a  gentleman, 

afterwards  became  Lord  Vernon^  when  she  ap- 

P^^*xit€d  the  estates,  which  were  entirely  hers,  to  the  use 

^^'^    Xiord  Vernon  for  life,  remainder  to  herself  for  life, 

''*^**ijunder  to  the  children  of  the  marriage,  then  to  such 

s  as  she  should  by  will  appoint  (not  by  deed), 

remainder,  or  reversion  rather,  to  herself  and  her 

ri^t  heirs:  so  that,  with  tlie  exception  that  she 

an  estate  to  Lord   Vernon  for  life,  with  a 

er  of  leasing,  she  reserves  to  herself,  and  to  her 

disposition,  the  entire  dominion  over  the  estate. 

deed  of  settlement  contains  three  several  powers 

^^  X^sasing  adapted  to  three  distinct  parcels  of  the  estate, 

those  powers  are  to  be  executed  by  Lord  Vernon 

herself  respectively,  when  in  possession.     Thus, 

'<1  Vernon  became  tenant  for  life  of  the  estates  in 

H^^^:^ti(Hi,  with  powers  of  leasing  according  to  the  terms 

^  "^lie  settlement,  whatever  they  are,  and  it  is  according 

^    ^liose  powers  that  he  does  affect  to  lease  the  estates, 

^"-^^;h  all  moved  from  Miss  ManseL     I  observe  on  this, 

I'^^^^^^ase  a  distinction  has  been  often  taken  in  Courts  of 

J*^^%-ice,  in  the  exposition  of  leasing  powers,   between 

ll>^^^<»  which  are  to  be  executed  by  the  creator  of  the 

-pO"^^,  from  whom  the  estate  originally  moved,  apd 

^<>se  which  are  to  be  executed  by  a  lessor  to  whom 

%p^  estate  did  not  originally  belong.     It  has  been  some* 
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18 19.         times  supposed,  that  less  latitude  ought  to  be  allowed  ii 

ir^  the  construction  of  a  power  in  the  latter  case  than  in  the-^ 

Doe  ... 

d.  JimsEY      former,  but  it  is  not  my  intention  to  discuss  that  dis-    - 

^*  tinction,  or  consider  whether  it  is  well  founded  or  not 

It  is  material,  however,  to  advert  to  each  of  these  three 
powers,  before  we  can  enter  into  the  validity  of  the 
leasee  which  now  presents  itself  for  our  consideration. 
I  shall  first  take  that  which  respects  the  mines:  that 
power  is  expressed  to  be,  to  lease  any  part  of  the  pre- 
mises wherein  there  is  any  mine  open  or  to  be  opened, 
for  any  term  of  years  not  exceeding  thirty-one  years,  to 
take  effect  in  possession,  and  not  in  reversion,  so  as  upon 
every  such  lease  there  be  reserved  and  made  payaUe, 
during  the  continuance  of  such  lease,  such  share  of  the 
ore,  or  such  yearly  rent  or  income  as  can  be  reasonably    ' 
had  or  obtained  for  the  same :  this  is  all  which  is  said  J 
of  the  rent,  and  no  power  of  re-entry  is  required.     The^s 
second  power  applies  to  another  portion  of  the  lands :  ^ 
namely^  to  lease  for  any  number  of  years  absolute,  not=9 
exceeding  twenty-one  years,  to  take  effect  in  possession,^ 
and  not  in  reversion,  reserving  the  best  and  most  im — 
proved  rents,  as  is  said  before  with  respect  to  the  leii 
of  mines,  and  ^^  so  as  there  be  contained  in  every  suci 
lease  a  power  of  re-entry,  in  case  the  rent  or  rents  th 
upon  to  be  reserved  be  behind,  or  unpaid,  by  the  spao^^ 
of  twenty-eight  days,  after  the  times  thereby  respectiveljsi^ 
f^pointed  for  payment  thereof."  The  first  limitation  of  th^^ 
power  has  no  reservation  of  re-entry  for  the  non-paymen  V 
oftherentatanyparticulartime;  but  here,  there  is  a  claused 
of  re-entry  to  be  reserved,  provided  the  rent  be  unpak^ 
twenty-eight  days  after  the  day  reserved  for  the  paymenir  j 
thereof.     The  settlor  has  declared  the  law  on  the  sub— ^ 
ject;  and  it  seems  to  me,  that  if  the  rent  should  remaiim 
unpaid  beyond  the  twenty-eight  days,  the  lessor  or  othei^: 
reversioner  would  be  entitled  to  enter,  and  that  the  lessoi^^' 
and  lessee  could  not  introduce  any  other  terms  more  fa — -^ 
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"v^ourable  to  the  lessee,  or  to  the  tenant  for  life  being  the  *®^fr 

I^«sor,  because  whatever  is  most  favourable  to  the  lessee  d^^ 

i«   ^^cgpially  so  to  the  lessor.    The  reversioner  is  as  much  a       d.  Jeksey 

pi^^^cdiaser  of  his  reversion,  as  the  lessor  is  of  his  interest.         «  ^' 

Ax^icis.    the  reversioner  is  to  be  favoured  at  least  equally 

^'V'Et:.!:^  the  lessee,  who  is  no  stranger  to  the  title  which  he 

but  must  be  presumed  to  have  knowledge  of  the 

of  the  lessor  under  whom  he  is  taking,  and  into 

l^ft^m^ji  it  is  competent  for  him   to  inquire.     The  re» 

^^^MT  ftftioner  is  as  much  a  purchaser  as  the  lessee^  though 

^^      acquires  his  estate  by  being  named  in  the  deed  to 

^vv^l^icji  he  is  no  party,  by  the  creator  of  the  power,  and 

■■(>   is  a  stranger  to  the  title,  which  he  has  no  c^portuni^ 

to    ^nuunine.     In  both  these  instances  there  is  to  be  no 

^"^o^  premium,  or  for^ft,  so  that  the  lessor  is  to  have 

'^^^  c:»dier  benefit  against  the  reversioner  in  these  two  cases, 

th^LX3  the  advantage  of  securing  a  tenant  for  a  given 

'^^^  rnber  of  years,  rather  than  for  his  own  life,  for  which 

he  might  grant  a  lease  without  any  power  at  all : 

for  a  given  number  of  years  may  be  more  bene- 

**^^i«J  to  him  than  a  lease  for  life.    The  next,  and  only 

''^^^^aining  power,  the  construction  of  which  is  submitted 

^^    ^:^  is  quite  difiPerent;  that  is,  a  power  to  lease  such 

^^^^>^*^  of  the  estates  as  were  at  the  time  of  the  settlement 

^^  ■*«!  for  life  or  lives,  to  any  person  or  persons  in  po^ 

Mxm  or  reversion,  for  one,  two,  or  three  lives,  and  so 

every  such  lease  there  be  reserved  the  ancient  and 

^^^^^lawtomed  yearly  rents,  duties,  and  services,  or  more, 

^^^  ^i«  gi^eat  or  beneficial  rents,  or  as  just  proportion  of 

*^oli  ancient,  or  the  present  reserved  rents,  and  so  as 

^*^^r>e  be  contained  in  every  such  lease  a  power  of  re- 

^^tiry  for  the  non-payment  of  the  rent  thereby  to  be 

''^•^i^ed.     This,  clearly,  is  a  power  of  leasing,  under 

^*'hich,  the  lessor,  the  tenant  for  life,  has  a  right  to  take 

***  S^'^eat  a  fine,  ])remium,  or  foregifl,  as  he  can  obtain, 

^^Iiioh   is  a  privilege  necessarily,  in  many  instances,  to 
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the  disadvantage  of  the  reversioner;  because,  if  the  te 
be  not  out  until  after  the  death  of  the  tenant  for  life,  th 
reversioner  has  nothing  but  the  accustomed  rent,  an 
therefore,  it  cannot  be  matter  of  surprise,  if,  in  layin 
out  the  property  among  the  objects  of  her  attention^ 
Miss  Mansel  should  protect  the  reversioner,  who  ma 
be  her  child,  or  her  appointee,  and  therefore  will  still 
an  object  of  her  attention,  by  requiring  more  restrictioi 
and  protections  than  in  the  other  cases;  for  this  is  i 
fact  a  question  between  the  tenant  for  life  and  the  re 
versioner.  The  lessee  has  a  right  to  cover  himself  h 
the  covenant  of  the  lessor,  and  will  be  entitled  to  recov 
a  compensation  from  his  assets,  in  case  of  any  breach  oi 
his  covenant;  so  that  the  lessee  is  really  protected,  am 
the  reversioner  is  injured,  if  the  terms  are  not  properl 
attended  to.  Now,  on  the  5th  o{  September^  1803,  Loi 
Vernon  granted  the  lease,  which  is  the  subject  of  the 
sent  action,  for  ninety-nine  years,  if  three  lives  should  s»-« 
long  endure,  at  the  yearly  rent  of  <£2.  I  do  not  thinlZr 
it  necessary  to  dwell  upon  the  quantum  of  the  rent,  fi 
the  coi^struction  must  be  the  same,  whatever  that  be:  F 
the  ancient  rent  had  been  <£lOO,  the  words  import  t 
same  thing.  This  rent  is  reserved  payable  at  Michad 
mas  and  Lady-day  in  every  year,  and  this  was  tl 
ancient  and  accustomed  rent.  Thejn,  the  lessee  cov 
naqts  to  pay  the  rent,  and  then,  it  is  provided,  that 
the  rent  shall  be  unpaid  by  the  space  of  fifteen  days,  am 
no  sufficient  distress  on  the  premises,  it  shall  be  la 
for  the  lessor  to  enter,  and  possess  the  premises  fi 
from  the  lease.  The  real  question  is,  not  whether 
clause  is  agreeable  to  the  words  of  the  power  containi 
in  the  settlement,  as  applied  to  this  portion  of  the  p 
perty  of  Lady  Vernon  (for  beyond  all  question  it  is  nor 
conformable .  to  the  words  of  the  power),  but  whethei^^ 
those  words  are,  by  some  latitude  of  construction,  to 
so  construed  as  to  warrant  the  introduction  of  the  ex 
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in  the  proviso  ?  In  looking  into  an  instrument, 
^spcfdally  an  instrument  where  the  intention  of  the 
P^*^e»  is  to  be  learnt,  the  examination  must  be  con- 
tacted carefully,  and  with  reference  only  to  itself,  unless 
'^    x^efers  to  some  other  instrument,  or  some  extrinsic 
n^^A.tters.     It  has  been  argued  at  the  bar,  that  the  settle- 
n^oiit  requires  only  a  power  of  re-entry,  and  that  that 
x^^ciuisition  is  satisfied  by  a  power  being  introduced  into 
lease.     That  a  power  has  been  introduced  into  the 
and  from  thence  it  is  to  be  inferred,  that  the  words 
are  a  due  execution  and  a  sufficient  attention  to 
power ;  or,  in  other  words,  that  from  thence  we  may 
[j  conclude  that  any  power  in  the  lease  would  suffice^ 
^  it  suited  the  taste  of  the  person  who  is  to  judge  of  it, 
to  me  contrary  at  once  to  Reason  and  to  Law. 
o,  I  ask,  is  to  judge  of  it?  Is  it  a  Judge  or  a  Jury? 
Stxr^y  it  will  not  be  said,  that  the  tenant  for  life  is  to 
^^•^rmine:  it  cannot  be  supposed  that  the  creator  of 
^***«    settlement,  who  gave  a  power  to  lease  in  these 
'^^^'cls,  or  in  any  words  ever  used  in  a  power  to  lease, 
that  the  tenant  for  life  should  lease  as  he  pleased ; 
he  might  lease  the  whole  fee  out.     There  must 
tJiereibre,  some  decision  upon  the  power,  either  by 
*    J^dge  or  a  Jury,  but  certainly  not  by  the  person 
r»»o  i-  to  execute  the  power.     For  my  own  part,  I  con- 
I  do  not  feel  the  weight  of  the  argument  relative 
t:he  article  a  and  the.     The  word  the  power,  which 
t  have  been  put  in  instead  of  a  power,  would  have 
absurd  or  not  more  useful  or  expressive  than  the 
a:  the  meaning  must  have  been  the  same,  whether 
setdement  had  required  a  power,  or  the  power  of  re- 
^xitry.    To  consider,  then,  the  real  subject  of  contest. 
'*' *^^  words  of  the  settlement  are,  "  and  so  as  there  be 
^^"^^^tained  in  every  such  lease  a  power  of  re-entry  for 
"^^^-payment  of  the  rent  thereby  to  be  reservetl."    Tlie 
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I8i9.  objection  to  the  lease  is  divided  into  two  parts  ;^ 

that  the  power  of  re-entry  is  not  given  on  the  non-j 


Dob 

d.  J  KRSEY       ment  of  the  rent,  but  at  an  enlarged  period,  namel 


V.  fifteen  days;  and,  secondly^  it  is  said,  the  reversione^^sr 

cannot  enter,  if  there  be  a  sufficient  distress  on  the  pn 


mises.     If  either  of  these  objections  prevail,  it  is  fatal 
the  title  of  the  plaintiff;  and  I  will  not  now  form  an;  ^^r^y 
decisive  judgment,  (if  my  judgment  could  be  decisive'  -^^j, 
whether  an  enlargement  of  the  time  would  be  &tal  to  thr  .^K3i» 
lease.    It  seems  to  me,  that  the  words  of  the  power  ai^cj« 
plain  and  specific.     If  the  ancient  rent  was  to  be  r^ — eu 
served,  payable  at  the  usual  times,  and  necessarily  on         a 
given  day;  and  if,  on  non-payment  at  that  day,  there        is 
to  be  a  power  of  re-entry,  it  must  be  allowed,  that 
power  to  lease  must  be  observed  in  a  lease  intended, 
be  made  pursuant  to  that  power ;  but  how  can  a  pow 
to  re-enter  at  Michaelmas  be  consistent  with  a  power 
enter  fifleen  days  afbr  ?  The  rent  is  reserved  at  Mickat 
mass  it  is  not,  therefore,  consistent  with  that  reservatio^- 
that  the  lessor  should  not  enter  till  fifteen  days  after 
rent  becomes  due.     If  the  power  be,  that  on  non-pa, 
xnoit  of  rent,  the  lessor  shall  re-enter,  it  is  not  consiste' 
with  the  power  to  say  he  shall  not  enter  for  fift< 
days.     It  is  so  far  derogatory  from  the  reversioi 
right  to  re-enter,  and,  therefore,  as  it  seems  to  me, 
substance  not  within  the  power.     Then,  as  to  the  ar( 
ment,  that  a  hardship  is  thrown  upon  the  lessee  and  th 
it  is  unreasonable,  I  must  deprecate  and  protest 
any  consideration  upon  that  point    The  Judges  are 
expound  an  instrument  on  their  best  judgment,  witho' 
reference  to  the  hardship  on  the  one  side,  or  the  othi 
any  other  than  to  construe  the  doubt;  but  what  hardsh 
can  be  stated,  which  does  not  belong  to  both 
for  the  reversioner  is  as  much  entitled  to  complain,  if! 
has  not  the  property  according  to  the  intention  of  La< 
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Vernon^  as  the  leasee  has,  if  he  mistake  the  title  to  his 
lease ;  but,  with  this  difference,  that  he  has  his  remedy 
against  Lord  VerrunC%  estate.     With -tespect  to  the  con- 
sideration  of  the  deed,  without  reference  to  the  parties, 
there  is  no  more  hardship  on   the  tenant  to  pay  at 
Michaelmas  or  any  other  day.    Except  the  advantage  of 
holding  the  rent  is  reserved  one  day,  where  is  the  dif- 
/crence  whether  there  are  fifteen  days  allowed  or  not?  if 
lie  stipulates  to  pay  at  Michaelmas^  he  knows  the  time  as 
Jiccurately  as  he  would  if  it  were  fifleen  days  afterwards, 
^md  it  is  as  convenient  to  pay  at  three  as  at  fifteen 
^ys  after.     Upon  the  objection  with  respect  to  the 
enlargement  of  the  time,  I  should  certainly  have  great 
difficulties,  before  I  could  aver,  that,  in  my  opinion,  the 
Jtfssor  has  executed  the  power  of  leasing  as  it  is  pre- 
scribed,   i  cannot  entertain  any  doubt,  except  that  which 
X  feA  from  the  di£ference  of  opinion  expressed  by  learned 
;  because  this  is  a  power  of  re-entry,  in  case  the 
is  in  arrear  for  fifteen  days,  and  no  sufficient  dis- 
on  the  premises.     The  provision  throws  on  the  re- 
a  difficulty,  in  my  opinion,  inconsistent  with 
power  to  lease.     Under  the  power  to  lease,  there 
be  Qo  doubt,  that  if  the  rent  was  unpaid  on  the  day 
rhich  it  was  reserved,  or  take  it  fifteen  days  after, 
the  right  of  re-entry  was  given,  and  intended  to  be 
;  and,  beyond  all  doubt,  it  was  given  with  great 
riety,  for  it  will  be  the  fault  of  the  lessee,  if  he 
his  rent  to  run  in  arrear :  he  may  pay  it  in  due 
;  but,  if  he  neglect  to  do  so,  is  he  to  be  allowed,  by 
^  contract  between  himself  and  the  tenant  for  life,  who 
^^^iBs  adversely  to  the  reversioner,  to  throw  upon  the 
'^^^'Csioner  the  charge  of  employing  persons  to  ex- 
"'^^e  the  premises  for  distrainable  property,  and  the 
'^  of  losing  his  ejectment  by  it?   We  cannot  fojr- 
^  ^e  many  inconveniences  pointed  out  by  the  plairi- 
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1819*  tiflTs  counsel  {a)  in  the  course  of  his  argument)  as 

whether  a  distress  might  be  made  when  the  corn  i= 
growing  just  above  the  surface  of  the  earth,  and  we  can- 
not but  feel  these  difficulties.  I  confess,  it  seems  to  m» 
to  be  a  monstrous  proposition,  that  a  person,  who  ha: 
not  the  authority  given  him  by  his  right  to  leasee  ma^ 
impose  these  terms  in  oneration  of  the  reversion,  whie 
are  extremely  inconvenient,  and  very  injurious  to  th  «- JTJie 
interest  of  the  reversioner.  Let  us  next  look  to  tbK::C^he 
other  parts  of  the  settlement.  With  respect  to  a  gresE^^i^^at 
pArt  of  the  estate,  the  power  of  re-entrj'  is  prescribed  i 
a  diflerent  form  from  that  before  us.  I  do  not  know- 
that  this  weighs  much.  Am  I  not  to  understand,  by  t 
other  parts  of  the  deed,  that  when  Lady  Vamon  fixi 
the  right  of  re-entry  for  twenty-eight  days  after  the  rei 
became  due,  and  when  she  gave  the  lessee  no^ay  aft 
the  rent  became  due,  she  meant  that  the  rent  should 
paid  at  the  time  fixed  ?  In  one  case  she  fives  twent=r^- 
eight  days,  and  in  the  other,  no  day  whatever  is  give —  ""- 
One  word  more  as  to  the  power  immediately  under  co 
sideration.  The  lease  of  the  manors^  &c.,  and,  ini 
of  the  manorial  lands,  must  be  in  possession,  and  not 
reversion :  the  lease  under  the  power  before  us  .may 
in  possession  or  in  reversion.  Now  I  beg  the  particu 
attention  of  the  Court  to  the  distinction  here :  how 
the  sufficiency  or  insufficiency  of  distress  exist  on  a 
in  reversion  ?  What  distress  can  be  made  on  a  tenantry 
who  is  not  in  possession,  and  has  no  right  to  possessioi^ 
for  twenty  years  to  come  ?  and  can  it  be  imagined,  tha^ 
it  was  the  intention  of  the  donor  of  this  power  to  lease, 
to  give  another  power,  adding  to  it  the  terms,  '<  you 
shall  not  enter  if  there  is  a  sufficient  distress,**  when 
there  can  be  no  distress?  Perhaps  it  may  be  said,  that 
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the  right  of  re-entry  is  given  when  the  leasee  is  not  in 
poesesdon :  it  is  so^  but  the  lessor  has  a  right,  in  con- 
sequence of  the  non*payment  of  rent,  to  re-enter  when 
the  lessee  comes  into  possession.   The  distress,  as  applied 
to  this  lease^  is  perfect  nonsense,  and  I  think  it  must 
shew,  that  if  the  parties  knew  what  they  were  writing, 
they  could  not  intend  to  insert  the  qualification  of  the 
'Want  of  sufficient  distress  in  a  lease  in  reversion :  if  the 
^onor  had  so  expressed  it  in  the  power,  it  might  have  been 
inserted  in  the  lease.    Here,  it  is  said  to  be  a  reasonable 
construction  of  the  power  to  lease,  that  a  man  should  not 
jput  an  aid  to  it,  unless  it  be  in  the  case  of  no  sufficient 
distress.    It  seems  to  me,  that  to  apply  that  qualification 
^if  want  of  sufficient  distress  to  sudi  a  case  as  this,  is  to 
t^reak  in  very  much  upon  any  intention  of  the  parties ;  of 
'Which  I  can  form  no  idea.   In  this  particular  instance,  the 
Jcase  was  in  possession,  but  that  does  not  at  aU  alter  the 
OQcmtniction  of  the  power  as  to  leases  in  reversion.    I 
this  out,  as  a  circumstance,  amongst  others,  which 
us  to  the  intent  of  the  parties,  and  shews  it  to  be 
unpcssible,  that  the  settlor  could  have  relied  on  the 
po^i^rer  of  distress  as  a  remedy  for  securing  the  rent,  or 
^^     mny  other  remedy,   except  the  power  of  re-entry, 
dnx-ug  such  time  as  the  estate  continued  in  reversion, 
hi  "ftSie  way,  in  which  it  is  proposed  to  apply  this  power, 
^  S)artie8  are  supposed  to  have  intended  to  enlarge  the 
xV^^t  of  the  lessee.     All  must  allow,  that  a  right  of  rc- 
fSB^^^y  was  intended,  if  the  rent  was  not  paid,  but  if  there 
\3C  ^  sufficient  distress,  then  the  right  of  re-entry  may  be 
fif^Vented  during  the  whole  residue  of  the  term ;  so  that 
t)>^  tenant  for  life  who  has  received  the  fine,  premium, 
{fC  foregift  of  <£2000  (by  way  of  example),  is  to  have  the 
tienefit  against  the  reversioner,  to  the  end  of  the  term,  be- 
muse the  Judges  of  the  land  have  decided,  that  this  clause 
gbail  be  inserted  as  a  reasonable  clause,  which  is  dire^^jTi 
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as  it  seems  to  me,  in  contradiction  of  the  intention  of  tht 
settlor  of  the  estate,  because  it  would  prevent  a  re-ent 
which  beyond  all  doubt  was  intended  to  operate  at  som^  jmne 
time,  if  the  rent  was  unpaid.  Under  these  circumstance  11  ■  \  .^j, 
it  does  seem  to  me,  that  the  setdor  could  not  have  in*, 
tended  that  any  re-entry,  except  a  re-entry  instanUrj  o\ 
the  non-payment  of  the  rent,  should  be  sufficient,  anc^.^rsid 
that  the  judgment  of  the  Court  below  is  erroneous .k^s. 
With  respect  to  the  other  que^on,  whether  the  prioci^ior 
leases  were  properly  received  in  evidence^  I  shall  merelf  ^=gly 
refer  to  the  case  of  BaynJmm  v.  Oujfs  HospUal  (aX 
those  cited  by  my  Brother  Park:  they  are  cases  wii 
which  my  Brother  Graham  and  myself  have  been 
acquainted:  they  have  been  acted  on  with  great  tru*" 
and  justice;  and  I  think  they  have  settled,  that 
former  leases  cannot  be  read,  to  shew  what  was  the  i 
tention  of  the  party.  With  respect  to  Caxe  v.  Day  {*►  T"^), 
it  is  very  important;  and  I  cannot  help  remarking^  tt^Hat 
when  that  case  was  sent  for  the  opinion  of  the  Ckn^p^iirt 
of  Kin^s  Baich^  it  was  by  the  direction  of  a  very  aflKble 
Judge,  Sir  William  Grant ;  and  I  must  also  observe,  tl^Bat 
if  Hotley  v.  Scott  (6)  is  to  be  considered  as  a  dedsi^Kon 
by  which  we  are  to  abide,  it  is  very  singular,  that  tK^tff 
learned  Judge  should  send  the  former  case  to  the  Co^t/r;^ 
with  the  same  identical  question.  It  is  quite  dear,  thit^ 
in  the  estimation  of  the  learned  person  who  then  sat  ^^ 
that  bench,  and  the  counsel,  there  was  no  decision  upon 
the  subject ;  and  the  Judges  of  the  Court  of  JSiii^t 
Bench  all  concurred  in  stopping  the  plaintiff's  counad 
in  his  reply,  and  in  expressing  their  opinion,  that  that 
lease  was  void,  as  not  being  conformable  to  the  power; 
and  that  certainly  is,  according  to  my  knowledge,  the 


Sf  : 


(a)  3  Vti.  Jan.  298.- 
116. 


\b)  13  East,  118. (c)  Lcffl^ 


IN  THE  Fimr-NINTH  YEAR  OF  OEO.  III.  4^ 

bttt  CMC  upon  the  subject.     I,  therefore,  concur  with  1819. 

my  learned  Brothers,  Mr.  Justice  Parky  and  Mr.  Justice 
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Lord  Chief  Justice  Dallas. — Tliis  case  has  been  re- 
peatedly argued  at  the  bar,  and  most  ably  in  each  in- 
stance; and  the  subject  has  been  exhaused  in  observa- 
tion and  authority.  It  now  appears,  that,  not  only  the 
two  Courts  difier  in  opinion,  but,  that  there  is  a  dif- 
ference also  between  the  learned  Judges  this  day  pre- 
sent; and  the  question,  whatever  the  result  may  be^ 
must,  therefore,  be  considered  as  one  of  considerable 
doubt  and  difficulty.  The  principles,  which  apply  to 
cases  of  this  description,  are  not  in  dispute,  and  the 
leading  rule  has  been  already  stated  in  the  course  of 
this  day.  No  intent  can  be  implied  against  that  which 
is  plainly  expressed ;  but,  if  there  be  a  doubt  upon  the 
words,  the  construction  must  be  reasonable,  and  accord- 
ing to  the  intent  of  the  parties,  as  it  is  to  be  collected 
fiom  the  whole  instrument,  comparing  the  different 
parts  with  each  other;  and,  I  say,  from  the  instrument, 
because^  if  from  this,  a  clear  intent  can  be  collected,  a 
Court  is  not  at  liberty  to  go  out  of  it,  or  engraft  upon  it 
what  may  appear  to  itself  to  be  reasonable :  for  this  would 
be  not  to  construe,  but  to  make  a  deed  for  the  party,  and 
the  quesdon  is,  not  what  the  power  ought  to  have  been, 
but  what  it  is.  The  power  in  question  relates  to  leases 
of  different  descriptions,  to  leases  determinable  on  lives, 
on  which  the  ancient  rents  are  to  be  reserved,  and  to 
leases  for  years,  at  the  best  or  most  improved  rent.  The 
fiinner  were  to  contain  a  proviso  for  re-entry  generally 
fi>r  non-payment  of  rent,  the  latter  were  to  contain  a 
proviso  for  re-entry,  twenty-eight  days  after  the  rent 
should  be  in  arrear,  and  the  present  case  is  of  the  first 
description.    It  is  objected,  that  the  clause  of  re-^itry 
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*jr^  Jirst^  by  making  the  right  of  re-entry  to  arise  not  upoi 

d.  Jbrsrt  the   non-payment  of  rent  generally,  but  fifteen  daya^s  '^s 


V-  after  such   non-payment ;  and  secondly^    by  giving  itzS*  .srit 

only  in  case  there  shall  be  no  sufficient  distreiss  found  o 


the  premises,  or  any  part  thereof.     I  shall  examine 
of  these  objections  separately.     And,   first,   as  to  th^^c^e 
fifteen  days.     TTie  power  is  silent  in  this  respect,  di- J  JEJi. 
recting  a  right  of  re-entry  on  non-payment  of  rent,  anc^  m-tA 
saying  nothing  more.     It  has  not  been  contended,  tha*.fl^  ^at 
if  the  lease  had  followed  the  power,  and  there  bad  beerK-^sn 
no  mention  of  time,  the  clause  for  re-entry  would  bav^*  --Qsre 
been   uncertain;   or,   taking  it  to   be  sufficiendy  cei   .^ r- 
tain,  that  the  right  would  not  have  accrued  on  the  reu-  -^n 
becoming  in  arrear  j  nor  has  it  been  argued,  that  sucC  ^=ii 
would  not  have  been  a  good  execution  of  the  powei^^rr. 
It  is  clear,^  therefore,  that  the  words  added,  produce  air      n 
effect  diffiirent  from  that  which  would  have  followed,  z..    ^^ 
the  words  of  the  power  had  been  pursued :  and,  Siat  t1 
effect  is  to  convert  a  present  into  a  future  right.     In 
case,  therefore,  of  the  death  of  the  tenant  for  life^  th 
right  of  the  remainder-man  to  re-enter  for  non-paym< 
of  rent,  would  be  postponed  for  fifteen  days  beyond  th 
time,  when  it  would  have  arisen,  if  the  words  of  th< 
power  had  been  followed.     Coke  Littleton  {a)  has  heew^ 
this  day  referred  to  in  support  of  the  lease;  but  I  un^^ 
derstand  it  differently :  for  the  distinction  is  taken  be^ 
tween  a  right  to  re-enter  generally  on  non-pajnnent  €£ 
rent,  and  a  right  to  re-enter  after  a  specified  time, 
which,  in  the  latter  case,  it  is  said,  must  depend  on  the 
time  specified  in  the  condition,  and  is,  therefore,  va- 
rious, being  matter  .of  agreenvent  in  each  case  between 
the  parties ;  thus  excluding  the  notion,  that  there  ia  such 
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a  thing  as  reasondble  time  abstractedly  considered.     It 
is  to  be  considered,  then,  on  what  grounds  the  proviso 
in  this  case  can  be  said  to  be  a  due  execution  of  the 
power ;  and  the  first  ground  stated  is  this :  it  is  said, 
that  as  the  power  directed  a  proviso  for  re-entry  on  non- 
payment of  rent  generally,  and  without  specification  as 
to  time,  it  must  be  intended,  that  a  reasonable  right  of 
re-entry  was  intended,  and  that  the  time  given  is  a  rea- 
sonable time.     But  to  this  I  cannot  agree ;  it  is  an  in- 
tendment against  express  words,  and  words  of  clear  and 
definite  meaning,  for  the  right  of  re-entry  is  to  accrue 
on  non-payment  of  rent;  and  the  time,  when  a  right  is 
to  attach,  is  as  well  specified  by  the  occurrence  of  an 
event,  as  if  time  itself  were  expressly  mentioned,  and 
hexe  the  event  is  specified ;  namely,  the  non-payment  of 
veut    It  is,  however,   said,   that  the  intention  of  the 
party  is  to  be  considered ;  and  that  it  is  unrcasonaUc 
t€>  suppose  that  he  could  have  meant  a  provision  of  such 
Iiax-shness,  as,  that  a  tenant  should  be  ejected,  the  very 
moment  his  rent  was  in  arrear;  but  the  intention  of  the 
pax*ty  is  only  to  be  considered,  as  it  is  to  be  coUected 
fi'c>Kn  the  instrument  itself,  and  on  the  instrument  so 
ccM^^sidered,  I  can  entertain  no  doubt  what  the  party 
w^^*  riut,  because  he  has,  to  my  understanding,  made  use 
^    flam  and  sensible  words.     But,  supposing  it  to  be 
^  K>^x>vision  of  harshness,  though  this  would  be  fair  to 
if  the  words  of  the  power  were  doubtful,  and  I 
therefore,  it  is  fairly  urged  by  those  who  so  consi- 
i^^  them,  yet,  if  the  words  be  sufficiently  clear,  we  are 
Vf^  at  liberty  to  enter  into  the  consideration  of  harshness, 
^d  still  less,  to  set  up  whatever  our  notion  of  hiirshness 
i0sy  be,  to  justify  a  departure  from  the  power.     What 
tbe  power  orders  to  be  done  must  be  done,  for  this  one 
reason  of  itself  sufficient,  that  it  does  so  order.     It  is 
next  urged,  that  looking  to  other  provisions  in  the  same 
detdy  and  applying  them  to  the  question  of  intention, 
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the  power  must  be  taken  to  intend,  what  the  party 
outing  it  has  in  effect  done;  and  that  when  twenty^ 
days  are  expressly  ordered  to  be  given  in  the  case  of  I 
for  years,  in  which  tlie  rent  would  be  of  real  value, 
it  be  supposed,  it  is  asked,  that  m  the  case  of  a 
merely  nominal,  a  right  for  immediate    entry  wouir..^culd 
be  mtentionaUy  prescribed  ?  Comparing^  therefore^ 
two  cases,  it  is  said,  the  proviso  was  intended  to  gi** 
time  in  each  instance^  and  that  the  reason  would 
Btronger  for  postponing   the  right  of  re-entry  in 
former,  and  making  it  immediate  in  the  latter  instan 
But  here  again,  protesting  against  departing  from 
words,  and  supposhig  myself  at  liberty  to  consider  w 
the  intention  was,  on  what  ground  am  I  to  infer,  th 
was  intended  to  give  fifleen  days  for  payment  of  rent, 
a  case  in  which  the  power  says  nothing  of  the 
because,  in  another  case,  and  of  a  different  descriptL 
time  is  given,  when,  it  is  said,  there  was  lest  reason 
giving  it  ?    On  all  legitimate  grounds  of  constructic^    n  I 
feel  myself  bound  to  reason  differently.     If  the  p^^rt^ 
distinguishes  for  himself,  I  am  not  at  liberty  to  dest^^^y 
the  distinction :  nothing  being  said  as  to  time  in     '^ 
one  case,  and  time  being  given  in  another,  proves    at 
least  that  time  was  under  consideration ;  and  even,  i^  W 
the  case  of  a  single  proviso,  a  reasonable  time  from  tbe 
generality  of  tbe  power  could  be  implied,  I  should  say, 
emphatically,  that  in  this  case,   it  cannot  be  implied, 
because  the  second  provision,  if  to  opera^  at  all,  throws 
light  upon  the  first,  and  shews  that  when  time  was  in- 
tended to  be  given  it  is  so  expressed.    Thus  tlie  caae  ap*. 
pears  to  me  on  pruiciple ;  but  Jones  d.  Cooper  v.  Vemqf{a) 
has  been  cited,  as  shewing  that  where  the  power  directs 
generally  a  clause  for  re-entry,  a  reasonable  time  may 
be  implied,  although  die  power  is  silent  in  this  reqpect 
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Ul^  liowever,  that  case  proves,  is,  that  it  was  done  in  1819; 

!iat  particular  instance  without  objection ;  but,  what  the  ^y^ 

ecision  would  have  been,  if  the  objection  had  been      d.  Jersey 

lade  then,  as  it  is  now,  we  can  only  conjecture  one         ^^  v- 

ay  or  the  other,   as  we  think  that  it  ought  now  to 

icceed  or  &il.     It  leaves  the  question,  therefore,  as  a 

oeation  altogether  new,  this  being  the  only  case  referred 

»;  and  on  principle  I  am  at  a  loss  to  understand,  how 

can  be  taken  as  universally  true,  that  when  a  power 

tCBcribes  a  proviso  for  re-entry  on  non-payment  of  rent, 

at  is  silent  as  to  time,  the  power,  because  it  is  silent, 

iBst  be  tak^i  to  speak.     And  what  is  reasonable  time? 

I  it  to  be  treated  as  matter  of  fact,  or  matter  of  law '/ 

I  it  for  a  Jury,  in  the  first  instance,  or  for  the  Judge  ? 

[ow  is  it  to  be  ascertained  what  time  is  reasonable  ? 

kk  jkx)king  through  the  reported  cases,  in   which   it 

scars  as  matter  of  express  condition,  we  shall  find  il 

iflferent  in  almost  every  different  case :  it  is  so  here ; 

i  to  one  set  of  leases  fifteen  days  are  given,  in  the 

lier  twenty-eight;  shall  I  say  it  is  reasonable  in  the 

imer,  and  unreasonable  in  the  latter,  or  what  measure 

a  I  to  take '^   In  the  cases  in  the  books,  it  is  sometimes 

Bsen   days,  sometimes  twenty,    sometimes  forty-two, 

onetimes  sixty,  in  short,  mere  matter  of  convention, 

id,   therefore,  peculiar  to  each.     Will  any  of  these 

MS  furnish  the  rule,  if  not,  to  what  other  cases  are 

e  to  look,  or  where  is  the  line  to  be  drawn  ?   These  are 

ifliciilties  which  press  forcibly  on  my  mind.     It  is  said, 

Dwever,  that  the  party  to   execute  the  power  is   to 

tdfge  what  is  reasonable,  and  so  he  may  in  the  first 

istance,  if  directed  so  to  do,  but  if  otherwise,  I  should 

aurody  think  it  ought  to  be  so  left.     But,  be  it  so,  the 

ifficulty  remains  the  same;  for,  on  a  question  arising 

stween  him  and  the  remainder-man,  who  is  to  decide 

at  a  Jury  or  the  Court  ?  The  same  di£&culty  occurs  as 

>  amount.     Is  it  to  apply  to  two  pounds,  five  pounds, 
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or  any,  and  if  so,  what  sum  ?  The  difficulty  in  dn 
a  line  as  to  time  applies  also  to  rent.  These  an 
jections  to  which  I  cannot  easily  find  an  answer* 
the  other  hand,  the  line  seems  plain  and  direct; 
parties  have  spoken  for  themselves,  let  Courts  abi 
what  they  have  said :  but  when  words  are  clear,  to  s 
a  doubtful  construction  for  an  uncertain  intent,  to  g 
of  what  may  appear  harsh,  will  only  lead  to  litig 
conjecture,  vexation,  and  ruinous  expense;  in  a 
to  all  which  this  case  has  already  manifested,  an 
more  fully  display,  before  it  shall  have  attained  its 
We  are  told,  however,  that  if  this  objection  wen 
to  prevail,  it  would  invalidate  a  great  numb 
leases  granted  under  powers  in  this  kingdom.  Tl 
may  possibly  be  so,  and  this  consideration  dei 
caution.  I  wish,  therefore,  to  avoid  deciding  ex{ 
on  this  ground,  whatever  may  be  my  view  of  tb 
ject,  as  there  is  another,  which,  taken  singly, 
cisive  to  found  the  opinion  I  form.  And  this  brin 
to  the  remaining  objection,  naviely^  that  part  of  the 
which  relates  to  there  being  no  sufficient  distress  < 
premises.  And  here  again,  the  ground  taken  ii 
an  extension  of  the  former :  it  is  a  wider  stride  < 
same  exceptionable  sort.  All  the  former  observ 
apply,  therefore,  with  increased  force,  and  I  shall  a 
myself  with  referring  to  them.  It  will  scarcely  b< 
after  the  case  to  which  we  have  been  referred,  of  ii 
PaxeU  V.  King  (a),  in  which  there  was  such  a  pro^ 
the  lease,  and  the  party  was  nonsuited,  for  not  pi 
that  he  had  searched  every  part  of  the  premises,  a 
cottage  remaining  unsearched,  that  such  a  clause 
indifferent  or  immaterial  operation.  On  what  g 
then  is  it  now  sought  to  be  justified  ?  First,  it  is 
that  it  does  no  more  than  the  law  would  do  withe 


{a)  Forrest,  19. 
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that,  therefore^  by  analogy,   it  is  reasonable:  but 
is  I  answer,  then  leave  it  to  ihe  law :  if  by  law,  the 
will  be  on  the  same  footing,  in  effect,  without 
words,  as  with  them,  why  introduce  them?   It 
d,  bowerer,  that  a  clause  of  re-entry  for  rent  in 
r  is  con^dered  as  in  the  nature  of  a  mere  security 
for  jT^nt;  that,  supposing  entry  to  have  been  made,  still, 
if  not  submitted  to,  an  ejectment  must  be  brought,  and 
dteny  that  by  the  statute,  on  pajrment  of  the  arrears  of 
rent^   and  all  the  costs,  the  proceedings  would  be  staid, 
snd  thus  the  right  to  re-enter  be  destroyed.    To  this  it 
is  added,  that,  by  the  same  statute,  the  landlord  must 
proT'e^  that  there  was  no  sufficient  distress  on  the  pre- 
Buses,  so  that  the  law  itself  subjects  him  to  the  necessity 
^  searching  for  a  distress,  before  his  right  to  re-enter 
cm   avaiL     And  this  is  true,  applied  to  a  proceeding 
^^der  the  statute^  and  if  a  party  shall  elect  not  to  re- 
enter under  his  right,  but  shall  avail  himself  of  the 
statute,  in  obtaining  the  benefit,    he  must  take  upon 
i^unself  the  burthen,  and  prove,  because  the  law  upon 
whi^  he  proceeds  says  he  must  prove,  that  there  was 
^^^  a  sufficient  distress.     But  if  he  choose  to  stand  upon 
"^    stipulated  right,   and   take  the  chance  of  all  the 
^*fficulties  which  may  attend  demand  and  re-entry  at 
^^^^^tninon  L>aw  as  applied  to  such  right,  he  is  not  bound 
^  distrain,  and  in  this  respect  he  may  choose  for  him- 
."^IC      On  the  other  hand,  the  tenant  may  get  rid  of  the 
"ght  to  re-enter,  by  paying  up  the  arrears  of  rent  with 
^^^■ts^  but  he  may  not  do  this,  or  he  may  not  be  able  to 
^  it,  and,  in  either  case,  the  landlord  succeeds  without 
^*^g  been  bound  to  search  for  a  distress,  and,  where 
"^  stipulates  not  to  be  so  bound,  it  is  competent  to  him 
^  to  do :  so  it  would  be  under  the  statute  in  the  case  of 
*  ^^id  lease,  but,  here,  the  question  is  upon  the  validity 
tHe  lease  itself,  which  depends  upon  a  due  execution  of 
^  Power ;  though,  I  admit,  the  argument  is  only  urgtd 
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I819.  to  shew,  from  a  supposed  analogy,  that  the  proviso  i 

^T"^^  question  is  not  inconsistent  with  a  due  execution  of 

i.  Jersey  power.      But  this  doctrine  was  equally  resorted  to  i 

V-  the  case  of  Coxe  v.  Day  (a).     It  was  said,  *^  inasmuch  1 


'        the  tenant  coming  in  and  paying  the  arrears  and  cosi 
would  be  relieved,  such  a  clause  is  now  become  meri 
a  clause  in  terrorem."     But  Lord  EUerUforoughf  in 
rupting  the  counsel,  observed,  ^^  surely  the  direct  pow 
of  re-^try  is  more  beneficial  to  the  landlord,  and 
very  statute  itself  shews  the  difierence."     The  case 
Hatley  v  Scott  (&)  has  however  been  referred  to^  as 
authority  in  favour  of  this  part  of  the  case,   and 
scurely  as  we  have  it  reported,  and  the  particular 
not  being  at  tdl  adverted  to  in  the  decuion,  still  as 
decision  must  have  been  difierent,  if  the  objection  n 
made  had  been  deemed  a  valid  objection,  I  think  it 
fairness  may  be  taken  to  be  so :  as  fieu:  as  we  can  ttm, 
what  it  was,  it  was  a  decision  in  &vour  of  a  pour 
simliar  to  the  present     But  ^ving  all  the  weight 
can  belong  to  this  case  in  point  of  authority,  still,  as 
single  case,  and  a  case  so  imperfecdy  rq)orted,  and 
militating,  as  it  seems  to  me,  (and  I  speak  it  with  cM 
ference)  against  first  principles,  I  should  not  feel  di 
to  subscribe  to  it,  even  if  it  were  not  opposed  by  any  01 
decision,  but  which  I  conceive  it  to  be  by  Coxe  \\  D^'^O^ 
on  which  so  much  has  been  already  observed,  tha'C^ 
shall  not  feel  it  necessary  to  dwell  long.     It  is  in  poiJV^ 
unless  the  present  case  can  be  distinguished  from  it  -^ 
the  grounds  on  which  a  distinction  has  been  end^^ 
voured  to  be  raised :  I  shall  therefore  examine  whetl^ 
these  grounds  are  sufficient  so  to  distinguish  it     Ai^ 
first,  it  is  said,   that  in  the  case  of  Coxe  v.  /)ay,  tZ 
Court  had  only  to  construe  a  power  prescribing  a  ri^ 

(fl)  13  East,  118. (b)  Lnffl^  315. 
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tiy  as  applicable  to  a  particular  lease;  bat,  that, 
this  case,  it  is  a  question  of  intention  to  be  deter* 
aed  on  a  comparison  of  distinct  provisions,  and,  that, 
□Q  such  comparison,  the  conclusion  results,  that  the 
ver  must  have  intended  the  proviso  in  question  to  be 
li  as  it  is  found  in  the  lease.  I  v^ill  not  repeat  what 
mre  already  said  in  this  respect :  I  deny  that  there  is 
r  ambiguity,  or  any  generality,  to  give  discretion  or 
L  for  implication,  or  intendment,  and  even  comparing 
separate  provisions  with  a  view  to  get  at  intention, 
intention  were  doubtful  on  the  precise  words,  the 
M>iis  become  stronger  in  my  view  of  them,  against 
ling  the  words  in  question.  The  next  ground  re-* 
ted  to  is  the  former  leases,  which,  it  is  contended, 
admissible  evidence,  and  which  leases  contain  a 
^viso  precisely  «milar  to  the  present,  as  applied  to  the 
iperty  in  question.  It  seems  scarcely  necessary  to 
»  for  it  follows  as  a  consequence  from  all  I  have 
berto  observed,  that,  in  my  opinion,  these  leases  are 
;  admissible.  Where  no  uncertainty  results  from  gene- 
ity,  and  where  nothing  is  left  deficient  in  point  of 
>res8ion,  where  there  is  no  reference  to  any  matter 
tors  the  instrument  itself,  recourse  cannot  be  had  to 
Kign  matter;  and  I  think  no  uncertainty  or  ambi* 
ty  belongs  to  the  instrument  in  question,  nor  are 
>^  any  words  of  reference  to  connect  it  with  any 
ler  whatever  in  this  respect  But  not  so  in  other 
pects;  for,  as  to  the  rent,  where  former  leases  are 
landed  to  govern,  they  are  expressly  referred  to,  and 
»  teid  <*  the  ancient  rent,'*  that  is,  the  rent  now  re- 
Ved  by  subsisting  leases  shall  be  the  rent  under  this 
««it  power.  So,  as  to  the  power  ^ven  to  let  leases 
vnines;  they  are  directed  to  have  the  proper  and 
cd  covenants,  such  as  are  usually  inserted  in  similar 
:  but,  as  to  the  proviso  for  re-enfry  on  non-pay- 
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1819.         mentofrent,  there  is  no  reference  to  any  other  1 
^^y^  nor  any  words  making  it  necessary  to  refer  to  a. 

d.  Jersey       matter,  extrinsic  to  the  instrument.     But,  for  the  pi 
V*  pose  of  argument,  take  the  leases  as  admitted,  how 

*''^^*        they  remove  the  difficulty  ?  Because  in  former  leases  nol 
referred  to,  or  even  pmnted  at,  there  is  a  provision  oF  sl 
particular  description,  shewing  that  when  a  right     of 
re-entry  was  intended  to  be  subjected  to  the  want  of  a 
sufficient  distress,  it  is  so  expressed ;  Does  it  follow,  tliat 
in  a  subsequent  lease  the  same  thing  is,  therefore,  to  be 
implied  when  not  expressed  ?  Even  supposing  the  former 
leases  to  have  been  made  under  a  similar  power,  still,   it 
would  only  shift  the  question  from  this  lease  to  thoa^ 
or,  taking  it  that  the  parties,  by  acquiescing  in  such 
leases,  have  put  by  their  own  acts  a  construction  upon 
their  own  words,  it  will  only  fall  within  the  rule^  that 
what  is  matter  of  legal  construction  cannot  receive  a 
different  construction  from  the  conduct  of  the  parties 
concerned.     The  leases,  if  let  in,  would  with  me  leave 
the  difficulty  where  it  was,  proceeding  on  what  I  deem 
grounds  of  l^itimate  reasoning;  but  it  is  enough    to 
say,  that  for  the  reasons  already  given,  I  hold  them   to 
be  inadmissible.     Even  if,  looking  out  of  the  instrument^ 
I  should  conjecture  that  the  maker  of  the  power  did  ^ 
intend,  and  would  have  so  said,  if  his  attention  b^ 
been  drawn  to  the  subject^  it  would  not  be  a  conjectu^ 
on  which  I  should  feel  myself  at  liberty  to  act ;  but  to 
this  case,  as  to  many  that  have  gone  before,  and  ma^y 
that  in  all  probability  will  follow,  the  important  prio^' 
pie  must  be  applied,  that  the  intent  is  to  be  the  rule  ^ 
construction,  if  the  words  will  bear  it  out ;  but  if  tb^ 
force  of  the  words  be  such,  that  the  intent  cannot    ^ 
complied  with,  the  rule  of  law  must  take  place,  ^tx^ 
the  words  prevail.    A  single  observation  on  the  case  ^ 
Coxe  V.  Day.    I  admit  it  must  be  taken,  that  in 
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lion  of  the  Court  below,  that  case  and  the  present 
dissimilar :  but,  as  I  cannot  distinguish  them  on  the 
inds  on  which  the  decision  proceeded  there,  or  the 
iment  has  been  rested  here,  the  distinction,  to  my 
rment,  foils  altogether ;  and  Coxe  v.  Day  itself,  being 
ndered  by  me  as  properly  decided,  becomes  with  me 
LUthority  in  point.  On  the  only  remaining  ground, 
dgy  the  general  clause  for  re-entry  in  the  concluding 
:  of  the  lease,  having  delivered  my  opinion  so  fully  on 
Dther  points,  and  deeming  this  less  material,  and  more 
icularly  so,  as  no  reliance  has  been  put  upon  it,  in 
courseof  the  several  opinions  delivered  this  day,  I 
1  content  myself  with  referring  to  what  has  already 
A  said.  The  result  is,  that  thejudgment  of  the  Court 
Kin^i  Bench  must  be 

Reversed. 
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assLL,    demandant,  Alban,    tenant,    Hatchett, 

vouchee. 

^  Seijt.  Heyax)odj  on  a  former  day  in  this  term, 
^ed  that  the  warrant  of  attorney  in  this  recovery 
bt  be  amended,  by  substituting  the  name  of  the  des 
idant  for  that  of  the  tenant  in  the  body  of  the  war- 
t»  or  that  it  might  pass  by  striking  out  the  name  of 
tenant,  and  leaving  a  blank  for  the  same^  with  a 
>cber  of  the  vouchee  alone.  The  pnecipe  engrossed 
the  head  of  the  warrant  of  attorney  was,  *^  Com- 
^  William  Yeates  Alian  that  justly,  &c.  and  with- 
delay,  he  render  to  Jeremiah  Fludger  Marrell^  &c.'' 
ch  was  right.  The  warrant  of  attorney  was  as  fol- 
ft  :  <<  Shrapshirey  to  wit. — Thomas  Bidkeley  Hatchetty 
*ta  the  said  W.  Y»  Alban  vouches  to  warrant,  ap- 
^ts  in  his  stead  J.  B.  and  J.  M.  gentlemen,  his 
ttiies,  jointly  and  severally,  against  the  said  W.  Y. 


Monday, 
May  24. 

If  the  name  of 
a  tenant  be  in- 
serted by  mis- 
take for  that  of 
the  demandant 
in  the  body  of 
a  warrant  of  at- 
torney in  a  re- 
covery, the 
Court  will  not 
allow  the  war- 
rant of  attorney 
to  be  amended, 
or  the  recovery 
to  pasSy  al- 
though the  par- 
ties were  rieht- 
ly  described  in 
the  pracipe  at 
the  head  of 
such  warrant. 
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iSlg.  Albany  to  gain  or  lose  in  a  plea  of  land/'  The  leai 
MoRRELL  scijeant  contended,  that  as  the  parties  were  rightly 
Demandant,     scribed  in  the  prcecipcj  the  recovery  might,  at  all  eve 

pass :  and  he  referred  to  the  case  of  Forstery  demandi 
Forstevy  tenant,  Bolton^  vouchee  (a),  where  the  Co 
permitted  a  recovery  to  pass,  when  it  no  otherwise  i 
peared  in  what  plea  of*  land  the  warrant  of  attoni 
was  given  than  by  reference  to  thepractpe  recited  at  t 
head.  He  therefore  submitted,  that  the  name  of  tl 
tenant  in  the  body  of  the  warrant  itself  might  be  ooi 
sidered  as  surplusage. 

The  Court,  however,  expressed  their  dissent ;— up 
which,  the  Secondary  stated,  that  it  had  long  been  t 
practice  of  the  Court  to  amend  warrants  of  attonv 
and  that  many  applications  similar  to  the  present  I 
been  constantly  granted  ; — ^when  they  allowed  it  to 
mentioned  again  on  a  subsequent  day. 

Mr.  Seijt.  HeytDOod  then  submitted  that  this  t 
rant  of  attorney  might  be  amended ;    and  he  die 
distinction  between  recoveries  and  adverse  suits.     7 
at  all  events,  the  same  amendments  might  be  all 
in  the  former  as  were  made  hi  the  latter  after 
brought.     This  was  only  a  misprision  of  the  clc 
the  warrant  of  attorney,  and  is  a  mere  matter  of 
The  statute  8  Hen.  6,  c.  12,  s.  2,  empowers  the  ju 
the  respective  Courts,  in  which  any  warrant  of  a 
for  the  time  shall  be,  to  examine  the  same,  and 
any  misprision  of  the  clerks  in  such  warrant, 
by  such  misprision  no  judgment  shall  be  rev( 
annulled.     [Mr.  Justice  fiurrough. — That  staf 
applies  to  misprisions  by  the  clerk ;  here,  it  was 
the  par^,  and  signed  by  him.]   Since  that  stati 
till  the  case  of  Foiy  demandant,  Benbow,  tei 
■  -  ■  .     ■  t       ■        '■  ■  ■     ■ .  ■  ■     ■      .    ■ 

(a)  6  Taunt.  373. 


IN  THE  FlfTY-MINTH  YEAR  OF  GEO.  III.  497 

Ty  vouchee  (a),  there  was  no  diflScuIty  whatever  in  I819, 

[ling  warrants  of  attorney.  When  a  warrant  of  Morrell 
ley  is  enrolled,  it  becomes  a  record  of  the  Court,  Demandant. 
lay  be  amended  according  to  the  statute  of  Hen. 
n  the  Dutch  East  India  Company  v.  Henriques  (6), 
rant  of  attorney  was  amended  by  making  it  debt 
d  of  case.  That  was  by  the  act  of  the  party.  So 
ftxlkei  Abridgment  (c)  a  warrant  of  attorney  in 
Am  was  put  by  the  tenant  against  the  demandant, 
pica  of  scire  facias^  and  amended.  In  HUy  t. 
I  (^,  a  bill  was  exhibited  in  the  name  of  the  de- 
nt, purporting  to  be  by  Min  XL^  his  attorney,  and 
wrant  of  attorney  constituted  JViUiam  K.  On 
eing  assigned  for  error,  the  Judges  caused  it  to  be 
ded,  and  affirmed  the  judgment.  So  in  HiUiard 
^dner{e\  in  debt  by  an  executor^  on  error  being 
led  for  the  want  of  a  sufficient  warrant  of  attorney, 
leared  that  there  was  a  warrant  of  attorney  for  the 
^  in  the  suit  without  naming  his  executor  as  it 
d  have  done;  but  it  was  held  to  be  amendable, 
being  no  other  action  depending  between  the  par^ 
There  amendments  were  allowed  in  cases  of  ad- 
proceedings.  In  Pind  v.  Norton  {f\  a  common 
ery  was  suffisred  to  the  intent,  to  bar  an  entaQ 
St  Elizabeth^  and  the  warrant  of  attorney  expressed 
dUcia  puts  in  her  stead  A.  B.  against  the  defendant, 
eas  her  name  was  Elizabeth^  and  it  was  assigned 
rror  that  no  warrant  of  attorney  was  entered  on 
d  for  Elizabeth^  and  the  question  was  whether  thitf 
error  or  should  be  amendable  or  not,  and  it  ap- 
I  that  it  was  amended.    There  the  amendment  was 


)  a  Mar^k^  328.   S.  C.  6   Taunt.  e»52. (*)  2  Cm. 

,  C.  P.  44. (c)   Amendment  PL  36, (rf)  Moore, 

T-Ke)    Cro.  Jnc,    135.    S.  C.    Jenkini,  3l6.- (/") 

,  103. 
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1819.  allowed  after  writ  of  error ;  surely  ihereSoire  it  may  be 

MoRRELL       done  in  this  case,  which  is  still  in  fieri.     From  that  case^ 

Demandant,     which  was  decided  in  the  reign  of  Philip  and  Maryj  no 

*  difficulty  arose  in  allowing  amendments  in  warrants  (^ 

attorney,  until  the  year  I8I69  and  innumerable  instances 
of  such  amendments  are  to  be  found  in  cases  previous 
to  that  year.     In   the  cases  of  Shaw^  demandant,  Lt 
BlanCj   tenant,  Ramsay^  vouchee  (a),  and  in  O^Brien, 
vouchee  {b\  warrants  of  attorney  were  allowed  to  be 
amended  without  any  difficulty  being  raised.     When  a 
recovery  is  sought  to  be  amended,  all  the  proceedings 
therein  are  included.    The  warrant  of  attorney  there- 
fore may  be  amended,  although  it  be  not  expressly  men- 
tioned to  the  Court,  and  then  no  difficulty  would  arise.  In 
James,  demandant,  Williams^  tenant,  James,  vouchee  (c)i 
the  Court  allowed  the  precipe  of  a  warrant  of  attorney  *^ 
be  amended  which  affected  the  operation  of  the  whole  ix^ 
fltrument,  because  the  amendment  was  not  in  the  same  so-  ^* 


Lord  Chief  Justice  Dajxas. — The  only  question  nc:^^ 
is,  whether  we  are  to  overturn  the  rule  laid  down  fc^J 
this  Court  in  the  case  of  Fox,  demandant,  Bcnbor"^^ 
tenant,  Earl  Gower,  vouchee.     It  has  been  unifon»--^y 
held,  that  no  amendment  can  be  allowed  to  alter  tE^ 
deed  of  a  party,  and  on  that  ground  Lord  Chief  Jusdt:^^ 
Gibbs  in  that  case  said  (rf),  "  that  the  Court  would  n^^ 
give  a  different  effect  to  the  warrant  of  attorney  fron-^^ 
that  which  the  parties  had  produced;  that  if  the  eSecr 
would  not  be  altered  by  tlie  amendment,  there  was  no 
necessity  to  require  it,  and  that  therefore  they  would 
not  depart  from  the  general  rule.    That  as  to  suffisring 
the  recovery  to  pass  without  the  amendment  there  was 


(a)  4  Taunt.  98. (6)  4  Taunt.  I96. (c)  I  Mdore, 

130.  S.  C.  7  Taunt.  434. (d)  2  Marsh.  328. 
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logroond  to  juBtifjr  ftach  n  step,  because  the  warrant  of  I8f9. 

iltomey  ought  to  specify  with  precision  the  cause  in  ^  ^^"^ 
vhich  the  party  waA  to  appear."  But  it  is  now  said,  DemandaDt. 
bat  amendments  of  this  description  have  always  been 
lUowed  till  that  rule  was  laid  down ;  and  that  the  officer 
may  now  do  so  if  the  whole  of  the  recovery  be  sought 
Kobe  amended,  without  confining  the  application  to  the 
warrant  of  attorney  alone.  Wc  will  therefore  look  into 
the  anthoritiet  on  the  subject 

Cur.  Adv.  Ftdi. 

On  this  day  Lord  Chief  Justice  Dallas  delivered  the 
allowing  judgment  The  Court  having  fully  considered 
he  role  laid  down  in  the  case  of  Fox^  demandant,  Ben^ 
tenant^  Earl  Gcnioer^  vouchee  (a),  are  of  opinion  that 
is  no  reason  to  depart  from  it  as  it  was  there 
itaUished,  that  a  warrant  of  attorney  in  a  recovery 
Hild  not  be  permitted  to  be  amended.  But  as  it  has 
stated  that  it  has  been  since  allowed  in  the  case  of 
demandant,  WiUiamsy  tenant,  Jamesy  vouchee  (&), 
ia|3pears  to  be  quite  the  reverse,  for  that  case  is'  corro- 
^^k'stive  of  the  former,  as  the  amendment  was  there 
lo^ived  in  Aepnecipe*  of  the  warrant,  on  the  express 
'Ofuoid  diat  it  was  not  an  integral  part  of  the  instrument 
^^  are  therefcMre  of  opinion  that   this   amendment 

Refuscdk 

^hdi.  Serjt  Heywood  then  applied  to  waive  his  motion 
»  the  amendment,  and  submitted  that  the  recovery 
l^^t  be  permitted  to  pass  on  the  warrant  of  attor* 

{a)  2  Marsh.  328.  5.  C.    6  Taunt.  652  pro  632- 
(h)  1  Moore,  130.  S.  C.    7  Taunt.  434. 

•  Ii  tbe  report  of  that  cose  the  ameodtnent  prayed  for  is  stated,  by  mif- 
tike^  to  have  been  in  the  caption  instead  of  the  jtnecipe. 

rojL.  III.  I*  ^ 
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I8I9. 


MORRELL, 

Demandant* 


ney  as  it  now  stood,  as  was  done  in  the  case  ciFan 
demandant,  Forstery  tenant,  BoUofiy  vouchee  (a).  ] 
The  Court  held,  that  this  would  in  substance  haive 
same  effect  as  amending  the  instrument,  and  that  t 
application  therefore  would  fall  within  the  rule  laid  do\ 
in  Fox  V.  Benbcmo.  That  another  recovery  might  I 
suffered,  by  which  the  ddect  might  be  cured,  and  tb 
they  would  not  permit  it  to  pass  as  it  now  stood,  an 
more  particularly  so,  as  parties  had  lately  become  a 
tremely  careless  in  preparing  instrumoits  of  this  nature 

The  learned  Serjeant  therefore  took  nothing  bjUi 
motion. 


{a)  6  TaunL  373. 


Monday, 
May  24. 

Covenant  for 
non-payment  of 
rent  lies  against 
an  assignee  of  a 
lease,  to  whom 
an  assignment 
is  made  by  way 
of  mortgage 
security,  al- 
though he  has 
never  entered 
or  taken  actual 
possession. 


Williams  v.  Bosanqubt  and  others. 

This  was  an  action  of  covenant      The  declarati 
stated,  that  on  the  1st  of  November^  180S,  by  an  iad 
ture  made  between  the  plaintiff  of  the  one  part,  and 
William  Marsham  of  the  other  part,  the  plaintiff 
miscd  to  Marsham  certain  lands  and  tenements,  To 
the  same  to  Marsham^   his  executors,  administr 
and  assigns,  from  the  29th  of  September  then  last  pc 
the  term  of  eleven  years  wanting  twenty-one  day 
thence  next  ensuing,  yielding  and  paying  to  the  \ 
the  yearly  rent  of  <£  150  clear  from  all  taxes,  &c. 
quarterly,  on  the  four  usual  days  of  payment, 
and  equal  portions.      That  Marsham  covenai 
himself,  his  heirs,  executors,  administrators,  anc? 
to  pay  the  rent  during  the  term  clear  of  all  de< 
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^y  virtue  of  which  indenture  Marsham  entered  and 
ecame  possessed  of  tlie  premises  for  the  term  so  to  him 
ranted*  That  after  the  making  of  that  indenture,  and 
imiog  the  term,  to  wit,  on  the  20th  of  June j  1812,  all 
he  estate,  right,  titles  and  interest  of  Marsham  to  the 
ntmises,  by  assignment  thereof  made^  l^^y  came  to 
Did  vested  in  the  defendants,  who  thereupon  entered 
lad  became  possessed  thereof.  The  plaintiff  then 
(venred  a  general  performance  on  his  part,  and  assigned 
»*  breach  that,  oa  the  24th  of  June^  1813,  c£l50, 
T  one  year's  rent  of  the  premises,  became  and  was 
le^  and  still  was  in  arrear  and  unpaid  to  the  plaintiff, 
iitrary  to  the  tenor  and  effect^  of  the  indenture  and 
▼enant  of  MarsAam  so  made  for  himself  and  his 
igOB.  And  that  so  the  defendants  had  refused  to  keep 
at  covenant. 

The  defendants  pleaded.  That  all  the  estate,  right, 
le^  interest,  term  and  terms  of  years  then  to  come  and 
e^qnred,  property,  profit,  claim,  and  demand  whatso- 
er  of  Marsham^  o^  in,  and  to  the  premises  by  assign* 
ait  thereof  legally  made^  did  not  come  to  and  vest  in 
ft  defendants  in  manner  alleged  by  the  plaintiff  in  his 
dnation.    On  this  plea  issue  was  joined. 


1819. 


Williams 

V. 
BOSANQUIT. 


At  the  trial  of  the  cause  before  the  late  Lord  Chief 
istiee  GibbSf  at  Westminster^  at  the  sittings  after  Mi- 
^^fehuu  term,  1814,  a  special  verdict  was  found,  which 
ited  in  substance,  That  after  the  making  of  the  indenture 
^the  declaration  mentioned,  and  before  the  expiration  of 
t^  term  thereby  demised,  to  wit,  on  the  18th  of  July 
\Si%  by  a  certain  other  indenture  made  between  Mar^ 
toi  of  the  one  part,  one  Beachcrqfi,  since  deceased,  and 
tte  defendants,  of  the  other  part,  under  the  hand  and  seal 
bC  and  duly  executed  by  Marsham^  reciting  an  indenture 
ifleiie  of  the  Ist  of  September^  1807,  and  made  be* 

ll3 
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iBig.         iween  one  Henry  Thompson  of  the  one  part,  and  Mar^ 

Williams       sham  of  the  other  part,  whereby  Thompson  demised  to 

^*  Marsham  a  certain  messuage  and  lands,  for  a  term,  and 

BOSAKQUET.  ,  1        t  .  1  1  . 

at  the  rent,  and  subject  to  the  covenants  therem  men- 
tioned: and  also  reciting  the  indenture  of  lease  in  the 
declaration  mentioned ;  and  also  reciting  a  bond,  dated 
the  2d  of  March  J    ISIO,    whereby  Marsham  became 
bound  (together  with  one  Thomas  Marsham)  to  one  of 
the  defendants  and  Beachcroft^  Isince  deceased,  in  the 
penalty  of  ofSOOO  conditioned  for  the  payment  of  <f  1500 
with  interest;  and  also  reciting  another   bond,  dated 
the   17  th  June^  1811,  whereby  Marsham  and  Thoma 
Marsham  became  bound  to  all  the  defendants  and  Beack' 
crofi  in  the  penalty  of  «£ 2000  conditioned  for  the  pay- 
ment of  «£lO0O  with  interest;    and  also  reciting  that 
there  was  then  due  from  Marsham  to  the  defendants 
and  Beachcrqft  £i500,    and  that  for  the  farther  and 
better  securing  the  re-payment  thereof  with  interest, 
Marsham  had  agreed  with  the  defendants  and  Beach" 
a'ofty  to  assign  and  transfer  to  them,  the  said  in  part' 
recited  indenture  of  lease,  and  all  the  said  messuag^i 
lands,    and  hereditaments,  and  all  Marsham%  estate* 
right,  and  interest  in  the  said  recited  leases.     It  was  t>^ 
the  said  indenture  of  the  ISthofJu/y,  1812,  witnessed  *^ 
the  tenor  and  effect  following : — that  in  consideration  ^ 
the  said  sum  of  £2500  due  and  owing  upon  the  bonds  ^^* 
both  the  Marsham^  to  the  defendants  and  Beachcroft^  ai  '•^ 
of  five  shillings  paid  by  them  to  Marsham^  he  therefc^-y 
bargained,  sold,  assigned,  transferred,  and  set  over  C^ 
the  defendants  and  Beachcrqft^  their  executors,  admini^ 
fttrators,  and  assigns,  as  well  the  said  in  part  recited  m^ 
dentures  of  lease,  as  all  the  premises  thereby  demised  \X^ 
Marsham^  his  executors,  adminbtrators,  or  assigns,  and 
also  all  the  estate,  right,  title^  interest,  term  and  terms 
of  years  then  to  come  and  unexpired,  trust,  property,  be^ 
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nefi^  dainiy  and  demand  whatsoever,  both  at  Law  and  ia 
£qiiity,  of  him  Marshqmj  his  fsxecutor9,  administratorsy 
or  assigns,  o^  in,  to^  or  out  of  the  premises :  To  hold 
the  same  to  the  defendants  and  Beachcroji^  their  exe« 
Guton,  administrators,  and  assigns,  from  thenceforth  for 
sU  th«  rest,  residue,  and  remainder  of  the  term  then  to 
come  and  unexpired  of  and  in  the  same,  in  as  large, 
ample,  and  beneficial  a  manner,  and  to  all  intents  and 
purposes  as  Marsham^  his  executors,  administrators,  and 
assigns  could  have  held  or  enjoyed  the  same^  together 
with  the  said  indentures  of  lease,  subject  to  the  rents  and 
COfenants  reserved  by  the  said  indentures  of  lease,  and  also 
iubject  to  the  proviso  and  agreement  for  the  redemption 
of  the  same  premises  as  thereinafter  mentioned.     Pro- 
vided always,  that  if  Marsham  should  pay  to  the  dc- 
'iiiidants  and  Beachcrqft  £2500  with  lawful  interest  for 
^  aame^  on  tlie  18th  oi  July  then  next  ensuing,  without 
*ny  deduction,  that  then  the  defendants  and  Beaclwroft 
*lK>uld,  upon  the  request  and  costs  of  Marsham^  his 
c^^ecutors,  administrators,   and  assigns,  re-convey  and 
"^ttflttgn  the  premises  to  him,  his  executors,  admini- 
itnAtora,  or  assigns.     And  Marsfiam  did  tliereby,   for 
luiKiael^  his  heirs,  executors,  and  administrators,  cove- 
ll>>^^  with  the  defendants  and  Beachcrq/l  to  pay  them 
^  aaid  sum  of  <£2500  with  interest.     And  further  that 
^  Xease  was  a  good  and  valid  lease  unforfeited  and  un- 
^^Tsiendered)  and  not  made  void  or  voidable  by  any  act 
^  deed  whatsoever,  and  that  he,  Marsham^  was  law- 
Hly  possessed  of,  or  entitled  to  the  premises  for  the 
lesidue  of  the  term,  subject  to  the  rents  and  covenants 
TMrved,  and  that  he  had  in  himself  full  power  and 
slttliority  to  assign  and  set  over  the  premises  for  the  rc- 
fidoe  of  the  term ;  and  that  in  case  he  should  happen 
to  make  default  in  the  payment  of  the  £2500  and  intc- 
teAf  it  should  be  lawful  for  the  defendants  and  Beach- 
cr(fi  peaceably  and  quietly  to  enter  into  and  have,  hold, 


1810. 


Williams 

V. 
BoaAMOJUET. 


whomsoever.  And  Marsham  then  covenanted  t 
and  execute  such  further  conveyances  and  assura 
should  be  reasonably  required  in  default  of  payi 
the  «£2500;  and  it  was  lastly  agreed  that  unt 
default,  it  should  be  lawful  for  Marsham  to  oca 
premises,  and  take  the  rents  thereof  without  «n; 
ruption  or  disturbance  by  the  defendants  and  Bea 
The  special  verdict  then  stated  that  the  last  me 
indenture  of  assignment,  immediately  after  tl 
cution  thereof  by  Marsham^  was  delivered  to  \ 
fendants  and  Beachcrofiy  who  accepted  the  same, 
at  the  time  of  the  execution  thereof  by  Marii 
was  indebted  to  the  defendants  and  Beachcrofi  as 
mentioned,  and  that  he  did  not  pay  them  the 
with  interest,  as  specified  in  the  last  mentioned 
ture,  at  such  time  and  place,  and  in  such  ma 
therein  was  appointed,  but  made  default  in  sue 
ment,  and  that  the  same  remained  unsatisfied 
time  of  the  commencement  of  this  suit  That  i 
fendants  and  Beachcrofi  have  not,  nor  hath  any  o 
of  them,  at  any  time  actually  entered  into,  or  ' 
in  fact  possessed  of,  the  demised  premises.  But  w 
upon  the  whole  matter  found  by  the  special  verc 
the  estate,  right,  title,  interest,  term  of  years 

romp  nnd   impvnirpd.   nronprfv.    nrnfif.   rlnim.    c 
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it  did,  they  found  for  the  plaintiff;  if  not,  for  the  18I9. 

deCcnduti*  v^^^^ 

*  Williams 

...  ^• 

^-MTiis   special  verdict  was  argued   at  Serjeant^  Inn     Bosakquet. 

ITSexJl,  in  the  last  Hilary  Term,  before  ten  Judges  (Mr. 

JiB^Btioe  Best  and  Mr.  Justice  Richardson  being  absent) 

b]r        Mr.  Serjeant  Vaughan  for  the  plaintiff,  and  Mr. 

Searjeant  Bosanquet  for  the  defendants. 


r.  Seijeant  Vaughan,  for  the  plaintifi^  submitted  that 
tb^  estate  in  question  legally  came  to,  and  vested  in  tlie 

by  assignment.  The  sole  question  is,  whether 
asngnee  of  a  lease,  to  whom  an  assignment  is  made 
hy  way  of  mortgage  security,  but  who  never  either 
sc^iMdly  enters  or  takes  possession,  can  in  fact  be 
doGiaed  liable  to  the  covenant  for  the  payment  of  rent? 
C^aadering  how  common  such  securities  are,  it  is  sin- 
S^^^lar  that  this  should  now  be  made  a  vexata  quarstio. 
'^  it  because  long  terms  are  unknown  to  the  common 
?  Lord  Coike  says  (a),  that  ^^  by  the  ancient  law  a 
could  not  have  made  a  lease  above  forty  years  at 
^'^^  most,  for  then  it  was  said  that  by  long  leases  many 
^"^^^310  prgudiced  and  many  disherited."  Mr.  Justice 
*^^'^ieksione{b)  makes  the  same  observation,  but  botli  he  and 
'^'^-ird  Coke  add  that  this  law  was  antiquated.  Il  appears 
*^^^  Madox's  Formtdare  Anglicanum  [c)  that  several  in- 
of  leases  for  a  longer  term  than  forty  years,  as 
ly  as  the  reign  of  Richard  the  second,  were  granted, 
^lld  are  there  referred  to.  Until  the  statute  21 
-tfaf.  8.  c  15.  {d)  it  was  in  the  power  of  a  lessor,  after 
he  had  granted  a  term,  to  defeat  it  by  suffering  a  re- 
covery, and  the  lessee  could  not  falsify  such  recovery 


(«)   Co.  lAtU  45.  h.  46  a. (b)  2  BL  Com,    142. 

(c)  No,  239,  fol.  140.  21  Eich.2.  demise  for  eo  years.  Ib» 
No.2-i5,Jol.l46y  for  the  like  term,  A.D.  1429.  lb.  No, 
2AB,foL  1 48, /or  bO  years ^  J  Edw,  4. (c/)  Co.  Lut.  46.  a. 
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though  fraudulently  suffered ;  but  that  statute  enacted 
that  feigned  recoveries  should  not  avail   against  the 
tenants  of  the  freehold.     The  statute  of  Gloucester  indeed 
gave  a  partial  relief,  by  allowing  the  lessee  to  be  recei?ed 
to  plead  and  try  whether  the  recovery  was  obtained  by 
collusion;  in  which  case  the  execution  of  the  jadgment 
in   the  recovery  was  suspended  until  after  the  term 
ended.     The  question,  however,  in  this  case  depends  on 
the  legal  effect  of  an  instrument  of  assignment.   An 
assignment  alone,  if  made  with  the  assent  of  the  assignee^ 
and  accepted  by  him  alone,  creates  such  a  privity  of 
estate  that,  eo  instanti^  on  its  execution  he  becomes  liable 
to  the  covenants  of  the  lessee,  and  this,  whether  tlie 
assignment  be  absolute,  or  conditional  by  way  of  iBort^* 
gage,  for  no  sound  distinction  can  be  drawn  between 
the  two.    The  primary  relation  of  the  lessor  and  lessee 
must  be  considered.    The  position  laid  down  by  1^* 
Justice  Blacksione  (a)  with  respect  to  estates  less  tb^ 
freehold  is  too  broad ;  he  supposes  actual  entry  to  ^ 
the  essence  of  the  contract,  and  that  without  it,  a  b^^ 
lease  vests  no  estate  in  the  lessee,  but  only  gives  hlicA  & 
mere  naked  right  of  entry,   which  right,  he  says^  ^ 
called  his  interest   in  the  term,  or    interesse   term^^^^ 
So  that  it  seems,  actual  entry  is  the  only  mode     ^J 
which  the  acceptance  of  a  grant  can  l^ally  be  vmJ^^* 
fested.     But  there  are  other  modes,  as  by  a  pers^^^ 
becoming  an  executing  party  to  a  lease  or  other  ios^^^ 
ment,  or  by  delivery  and  acceptance  of  a  deed,    ^^y 
act  which  manifests  the  assent  of  the  party  is  suffic^^^ 

• 

to  create  a  tenancy,  except  for  the  purpose  of  brin^^S 
an  action  of  trespass,  which  cannot  be  maintained  be^^ 
actual  entry.  It  is  true  that  acceptance  is  essential  ^^  ^ 
grant,  otherwise  it  might  be  a  burthen  to  the  p9^ 
instead  of  a  benefit,  and  so  neither  the  crown  nor  a  ^^^' 


(a)  2  Bi  Com.  144. 
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ontioa  am  oompd  a  person  to  take  a  grant  m  A 
:  has  been  said  that  a  release  which  must  enore  with 
id  enlarge  an  estate,  cannot  work  without  a  possession 
ined  with  an  estate  (a).  But  after  a  lease^  and  before 
itry,  the  release  of  the  lessor  cannot  enlarge  the  estate^ 
It  merely  extiuguisfaes  the  rent,  in  respect  of  the  privity 
3tween  the  parties  (6).  When  a  lease  is  executed,  the 
ssor  parts  with  his  estate,  so  when  it  is  accepted  by 
le  lessee,  he  has  a  certain  interest :  and  if  the  lessor  die 
Bmediately  after  execution,  that  does  not  avoid  the  lease; 
nr  is  the  interest  of  the  lessee  affected  by  death,  for  if 
tere  be  two  lessees,  and  one  die,  the  interest  of  the  other 
lall  survive  (c).  The  interest  of  a  lessee  after  lease  exe- 
iledf  is  barrable  by  fine  {d).  After  lease  executed,  the 
ghts  of  a  lessee  are  so  for  perfected  as  to  make  them 
rantable  to  another  or  descendible  to  his  executor,*— 
^ffjfn  T.  Adams  {e)»  There  is  a  wide  distinction  between 
teresu  termini  in  cases  where  a  lessee  takes  an  immediate 
'  future  interest ;  and  in  Coke  Littleton  {/)  it  is  said  that 
ieresse  is  vulgarly  taken  for  a  term  or  chattd  real,  and 
ore  particularly  for  a  future  term,  in  which  case  it  is 
id»  in  pleading,  that  he  is  possessed  de  interesse  termini^ 
It  ex  vi  terminif  in  legal  understanding,  extends  to 
tales  that  a  man  hath  in  or  out  of  bnds,  for  he  is  truly 
id  to  have  an  interest  in  them.  Again,  in  the  same 
idc,  it  is  farther  said  (^),  that  if  a  mau  make  a  lease  for 
an^  the  lessee  before  he  enters  has  an  estate  for  years, 
iich  he  may  grant ;  this  position  is  extremely  difterent 
mh  that  laid  down  by  Mr.  Justice  Blackstone.  It 
nnot  therefore  be  understood  that  the  lessee  hath  a 
Iced  right,  for  then  he  could  not  grant  it  over ;  but  as 
\  bad  an  interesse  termini  before  entry  he  might  grant 
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bis  interest  over,  although  for  want  of  an  actual 
sion  be  be  not  capable  of  a  release  to  enlarge  bis  esta 
the  main  distinction  is  between  actual  and  legal 
sion,  so  there  is  a  similar  distincticHi  between  intere^. 
termini  when  the  interest  is  immediate  or  future.  In  Sh 
pard^s  Touchstone  {a)  it  is  said  that  a  lease  for  one  tho«.s« 
sand  years  is  perfect  by  the  delivery  of  the  deed  withom^t 
any  livery  of  seisin,  or  actual  possesdon ;  the  inter^e:^ 
therefore  completely  passes  as  between  the  lessor  eltm^ 
lessee  on  the  execution  of  the  lease;  whatever  interest 
therefore  passes  to  the  lessee  before  entry  passes  to  his 
assignee  in  like  manner  on  the  execution  of  the  assigzx- 
ment ;  the  nature  of  the  assignment  imports^  ex  vi  t^r-^ 
tninij    a  transfer  of  all  the  lessee's  interest,   and    tlie 
assignee  is  subject  to  all  the  rents  and  covenants  cx>ii« 
tained  in  the  lease,  not  a  scintiUa  of  interest  is  reserved, 
and  the  only  difference  is,  that  the  privity  of  estate  alone, 
and  not  the  privity  of  contract,  is  transferred ;  but  when 
once  the  transfer  has  taken  place  terra  tf*ansU  cum 
onerej  and  there  is  a  complete  adoption  by  the  assig- 
nee of  all  the  covenants  running  with  the  land;     ^^ 
assignee  may  bring  an  action  of  gectment(i),  or  1^^ 
may   have  a  writ  of  quare  ejecit  infra   terminum  (^)* 
Supposing  that  an  assignee  takes  as  large  an  inter^^ 
as  the  lessee,  it  necessarily  follows  that  he  woukl    ^ 
equally  liable  by  privity  of  estate:  the  only  differc^^^ 
is  between    privity  of  contract  and  privity  of  esta*^^» 
and    it  is    quite    clear  that  if  the   assignment   w^^ 
absolute,    the  assignee  to    all    intents  and    purpo^"^^ 
would  be  liable.      The  judgment  of  Lord  Mans/l^^^ 
in  the  case   of  Eaton    v.    Jaques{d)j   proceeded     ^^^ 
the   distinction  between  an    absolute  and  conditio*^^^ 
assignment ;    and  although  Mr.  Justice  BuUer  in  t*^^^ 
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te  hdd  (a)  that  the  assignee  would  not  be  liable  with* 
t  possession,  even  if  the  assignment  were  absolute ; 
:  that  is  wholly  inconsistent  with  the  doctrine  laid 
wuj  that  an  assignee  may  maintain  an  action  of  eject- 
nt.  [Lord  Chief  Justice  Abbott. — In  ComyrCs  Di'- 
:^  it  is  said  that  an  assignee  may  have  a  writ  of  quare 
cU  infra  terminunij  but  it  was  there  necessary  for  the 
ignee  to  enter  and  seal  a  lease  on  the  land  before  he 
lid  bring  his  actioui  and  in  so  doing  he  perfected  his 
ate.]]  No  distinction  can  be  drawn  between  this  case 
d  that  of  Eaton  v.  Jaques ;  they  are  both  relative  to 
Mr^;age  securities ;  here,  there  is  nothing  to  do  with 
oitable  claims,  the  whole  of  the  estate  vests  by  mort- 
ge  as  well  as  any  other  security ;  and  the  legal  estate 

condition  is  in  the  mortgagee.  Lord  Mamjieldj  in 
lion  V.  Jaques,  said  that  the  instrument  was  not  an  ab- 
ate conveyance,  but  a  mere  security;  and  though  Mr. 
Btice  BuUer  there  held,  that  even  if  the  assignment  were 
solute,  covenant  would  not  be  maintainable  against 
;  assignee,  yet  that  doctrine  cannot  be  supported 

any  of  the  authorities  cited  in  the  case.  The  sub- 
|oent  case  of  Walker  v.  Reeves  {b)  is  whoUy  irreoon* 
eable  with  that  of  Eaton  v.  Jaques,  and.  the  Court 
ist  now  make  an  election  between  the  two.  In  Ck)ok 
Harris  {e)  the  form  of  pleading  is  material  to  shew 
It  the  acceptance  of  an  assignment  is  equivalent  to 
toal  entry ;  it  was  an  action  of  debt  for  rent  against  the 
Gendant  as  assignee  of  a  term,  being  executor  of  the  first 
see ;  the  defendant  pleaded  that  before  the  rent  be- 
one  due  she  assigned  all  her  estate,  interest,  and  term  to 
S.  and  that  the  assignee  accepted  it  In  the  previous 
les  it  had  always  been  averred  that  the  assignee  entered 
d  became  possessed:  the  replication  in  that  case  was 
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that  the  defendant  assigned  over  to  defraud  the  plaintiff 
The  rejoinder  traversed  the  fraud,  and  upon  demurrer^ 
exception  was  taken  to  the  plea,  because  it  did  not  aver 
that  the  assignment  by  the  defendant  was  made  after  the 
assignment  declared  upon,  and  that  it  might  be  consistent 
with  the  pleai  that  the  estate  might  be  re-assigned  to  the 
defendant.    And  Lord  Chief  Justice  HoU  there  said  (a), 
'^  thJLs  plea  ought  to  have  saidpost  assignationem  ;  and  that 
if  the  plaintiff  had  not  replied  it  would  have  been  ill, 
bu(  tliat  the  plaintiff,  by  replying  fraud,  had  cured  the 
objection."     He  also  observed,  that  the  ancient  method 
pf  pleading  assignments  was,  virtute  cufus  the  assignee 
entered  and  was  possessed,  but  that  it  was  then  disused, 
for  the  assignee  had  the   estate,  in   him  before  entry, 
though  not  to  bring  trespass.     C^'**  Baron  Wood, — 
In  Huckle  v.  Wye  {b\  which  was  an  action  of  covenant 
against  J.SL  as  assignee  of  W.  R,  the  declaratipn  only 
set  forth  that  the  tenements  came    to  the  defendant 
by  assignments  virtute  qtiarum^  &c,  and  therefore  held 
iJJ,  for  it  should  have  set  forth  that  the  defendant  was 
assignee  of  the  term  of  J^  &  J     The  case  of  Cook  r. 
Harris  shews  that  an  averment  of  the  acceptance  of  an 
assignmenjt  was  sufficieqt,  and  that  it  was  not  necessary 
to  aver  virtuie  cujus^  the  assignee  entered  and  became 
possessed.    An  assignee  becomes  possessed  in  law  by  force 
of  the  assignment ;  and  virtute  ctyus  is  not  traversable, 
but  is  a  mere  inference  of  law ;  Priddle  v^  Napper  (c). 
Willion  V.  Berkley  (d).     Beale  v.  Simpson  {e).     If  virtute 
ctffus  be  traversable,  the  effect  of  the  statute  of  uses  is 
equally  so.     The  case  of  Walker  v.  Beeves  was  decided 
after  Eaton  v.  Jaquesy    and  the  question  there   waa^ 
whether  virtute  cujus  was  traversable  or  not;  and  Lord 
Mansfield  held  that  by  the  assignment  the  title  and  pot- 
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scMory  fight  passed,  and  the  assignee  became  posse&ed 
in  law,  [Mr.  Justice  Bayley: — The  case  of  Walker  v. 
Reeves  has  been  impeached  by  that  of  Turner  v.  Richard' 
son  {a),2  In  that  latter  case  th^  question  of  actual  entry 
was  not  touched  on  by  the  Court,  and  the  case  of 
Copeland  v.  Stephens  {b)  is  consistent  with  that  of  Walker 
T.  Reeves^  for  that  case  decides  that  a  general  assignment 
of  a  bankrupt's  estate  does  not  vest  the  term  in  his 
assignees  without  an  assent  and  acceptance  by  them. 
Mr.  Justice  Lamrence^  in  Turner  v.  Richardson^  said  (c) 
that  <<  some  assent  of  the  defendants  to  the  assignment 
of  the  premises  to  them  was  necessary,  in  order  to 
charge  thiem  with  the  bankrupt's  covenants,  and  that 
the  only  question  was,  whether  there  were  any  evidence 
of  such  assent^  There  is  a  wide  distinction  between 
assignees  in  law  and  in  &ct ;  the  assignees  of  a  bank« 
mpt  are  merely  assignees  in  law,  and  need  not  take  a 
possession  of  the  bankrupt's  estate  unless  they  assrat  so 
to  da  The  cases  of  Eaton  v.  Jaques  and  Walker  ▼• 
Reeves  were  cited  in  Jackson  v.  Vernon  {d)y  to  show  that 
a  mortgagee  of  lands  out  of  possession  is  not  entided  to 
rent  reserved  in  a  beneficial  lease,  nor  answerable  for  the 
contracts  of  the  mortgagor.  Lord  Kenyon  there  dissented 
firom  the  doctrine  laid  down  in  the  case  of  Eaton  v. 
Jaques^  and  in  Westerdell  v.  Dale  (^),  his  Lordship 
observed,  **  It  has  been  said,  in  one  of  the  cases,  that  a 
mortgagee  is  only  liable  when  in  possession,  and  that 
what  proves  this  point  is,  that  in  charging  the  mortgagee 
it  is  necessary  to  state  in  pleading  that  he  entered  and 
was  possessed ;  but,  with  great  deference  to  the  learned 
Judge  who  gave  that  reason,  I  doubt  it  I  consider 
those  as  mere  formal  words."     The  case  of  Stone  v. 
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Evans  (a)  was  decided  by  Lord  Kenj^-fUn  ^e 
grounds,  and  proof  was  there  offered  that  no  poiMMOn 
had  been  taken,  and  his  Lordship  said,  whether  it  were 
taken  or  not  made  no  difference;  and  wh«i  Eaton  t. 
Jaques  was  there  cited,  his  Lordship  added,  he  would  over- 
rule  it  without  the  least  reluctance.  [Mr.  Justice  JJurrtnigA 
read  a  manuscript  note  of  that  case,  and  observed  that 
what  Lord  Kenyan  really  said  was,  that  by  an  assign- 
ment of  the  whole  estate  all  liabilities  secerned,  and  that 
persons  who  act  with  caution  always  take  a  iQortgage 
for  a  term  one  day  short  of  the  original  lease.]     There 
are  a  number  of  cases  in  equity,  which  shew  that  those 
Courts  consider  the  legal  e£fect  and  operation  of  an 
asdgnment  in  law,  is  to  render  the  assignees  liable  to  all 
the  covenants  contained  in  the  lease.    In  Spartes  v. 
Smith  (b)  the  Court  said  it  was  the  mortgagee's  folly  to 
take  an  assignment  of  the  whole  term,  whereby  to  sub- 
ject himself  to  the  covenants  in  the  original  lease,  and 
not  to  take  a  derivative  lease  as  he  might  have  done.    So 
in  Pilkington  v.    Shatter  {c)    it  was  held  that  if  tb< 
plaintiff,  a  mortgagee,  had  taken  only  a  derivative  1 
he  could  not  have  been  liable  to  the  rent  reserved 
the  first;  and  although  Lord  Mamfiddj   in  Eaton 
JaqueSi  considered  those  cases  as  questionable,  and 
to  stand  the  test  of  inquiry,  yet  the  principle  is  c 
that  if  an  assignee  take  an  assignment  of  the  whol 
the  term,  he  is  liable  to  all  the  covenants  contained 
the  original  lease;  In  Lucas  v.  Comerford  {d)y  Lord  TTi 
fo»  acted  on  those  cases ;  there  the  lease  was  deposited 
a  security,  and  his  Lordship  said,  ^*  whether  it  was 
as  a  purchase  or  a  pledge  with  the  defendant  was  im 
terial,  and  that  he  could  not  be  compelled  to  take 


(n)  WoodfaU's  lAindlordand  Tenant ^  5th  Edit,  page  Si.- 
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estate  without  the  burden ;"  and  he  obUged  the  penKm 

mth  whom  the  leuse  was  deposited  to  execute  and  take 

the  assignment     It  is  dear,  therefore,  that  it  has  never 

been  doubted  in  equity,  that  if  an  assignee  take  to  the 

possession  he  is  liable  in  point  of  law.     As  the  cases  of 

Baton  y.  Jaques^  and  Walker  ▼•  Reeves^  are  not  to  be 

reconciled,  and  as  this  is  a  mere  ipference  of  law,  the 

plaintiff  is  entitled  to  recover,   for  the  lessee  having 

parted  with  his  interest  to  the  assignee,  although  the 

latter  oannoC  maintain  trespass,  yet  he  may  be  ccmu* 

dered  as  being  sufficiently  in  possession  for  all  other 

purposes. 
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Mr.  Serjeant  Bosanquet  for   the   defendants. — ^The 

oue  cS  Eaton  v.  Jaques  governs  this  in  every  point :  it  is 

therefore  necessary  for  the  plaintiff  to  shew  that  it  has 

boen,  overruled,  or  that  the  grounds  on  which  it  was 

decided  were  either  contrary  to  or  not  sanctioned  by 

^hc»  Common  Law ;  according  to  the  principles  of  which 

decision  was  perfectly  correct.    This  is  an  action  of 

Miant  brought  against  the  defendants  as  asrignees^ 

founded  on  a  privity  of  estate ;  and  it  must  be  ad- 

^^^C«d  that  qui  sentit  cammodum  debet  et  onus  sentire  ;  but 

'^^'^   principle  does  not  apply  unless  the  par^  have  the 

^'^ole  advantage.    At  an  early  period,  it  was  laid  down 

'^^^  debt  was  maintainable  against  an  assignee  if  he  had 

^  ^Mitire  interest  in  the  term,  but  not  against  one  who 

less  than  that     Whether  long  terms  of  years 

known  or  not  to  the  Common  Law  is  quite  imma- 

^''i^J,  for  here  the  term  was  only  elevai  years.      In 

^4en.  7  (a)  it  was  established  that  an  assigi^ee  of  the 

interest  in  a  term  was  liable:  the  only  question 

us  case  therefore  is,  whether  all  the  lessee's  right, 

(a)  19.  a. 
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title,  and  interest,  l^ally  vested  in  him,  and  diily 
to  the  defendants  by  assignment     [Lord  Chief  Justice 
AbbotU — If  all  the  legal  estate  vested  in  him,  it  is  su& 
ficient;    it  is   therefore  unnecessary  to  consider  the 
equitable  rights  of  another,  for  that  will  not  alter  the 
case.]    But  here  all  the  legal  estate  must  be  vested  in  the 
assignee,  and  that  claim  alone^  and  not  the  equitable^ 
is  the  only  point  in  issue.     An  assignee  can  be  only 
chargeable  in  respect  of  the  benefit  which  he  may  derive 
from  the  estate.     Ail  this  depends  on  the  assignment 
by  the  lessee,  the  assignee  merely  stands  in  his  place,  but 
the  lessor's  original  contract  is  with  the  lessee  alone. 
The  form  of  declaring,  adopted  in  the  S5th  of  Elizas 
beih{a)  wais,   that  th^  lessee  being  so  possessed,   &c. 
gninted  and  assigned  all  his  estate,  title,  interest,  and 
term  of  years  which  he '.  then  had  in  the  premises,  and 
not  merely  a  claim  and  demand.     Where  a  lease  for 
years  is  granted  to  an  immediate  lessee,  although  he 
may  become  liable,  still  his  assignee  cannot  be  answer^ 
able  till  entry,  for  the  transfer  of  rights  in  modem  times, 
has  always  taken  place  under  the  statute  of  uses ;  and  by 
the  operation  of  that  statute  it  cannot  apply  to  the  aa*- 
signee,  because  a  tenant  for  years  has  no  seisin  of  theiree* 
hold  to  serve  the  use.     This  case,  therefore,  must  be  con*> 
sidered  as  it  stands  at  Common  Law,  by  which  no  estates 
either  in  land,  freehold,  or  chattel,  vest  befbt^  actual 
entry*     Estates  in  land  lie  either  in  livery  or  in  grant ; 
those  which  lie  in  livery  will  not  pass  by  grant  alone, 
nor,  on  the  6ther  hand,  will  those  which  lie  in  grant 
pass  by  livery,  or  without  deed.    A  rent  charge  lies  in  a 
grant,  and  passes  by  grant  only ;  and  if  the  deed  by 
which  such  charge  is  created  be  destroyed  by  cancellation, 
the  rent  charge  falls  to  the  ground  {b) ;  but  if  an  estate  for 
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passes  by  deod  in  livery,  and  not  in  grant,  such         1S19. 
is  not  destroyed  by  cancelling  the  deed.     Since  the  ^^^ 

te  of  frauds,  it  has  become  necessary  that  all  convey-  p, 

of  land  should  be  in  writing ;  but  before  that  statute    Bosanqu£T« 
passed,  though  estates  for  years  were  created  by  deed, 
<Jiey  passed  and  were  assignable  by  parol :  and  in 
7  y.  Awder  (a)  it  was  held  that  an  assignee  by  pa*- 
might  maintain  an  action  of  covenant ;  it  is  quite 
)  therefore,  that  estates  for  years  lie  in  livery  only, 
not  in  grant     Bracton{b)  lays  down   this  rule, 
'^oicb  clearly  shews  that  leases  for  years  do  not  lie  in 
C^uiit,  fbr  he  says,  ^^  Donationum  secundum  quod  pre- 
dictum  est  alia  'perfecta^  alia  imperfecta^  nunquam  erit 
ffrfecta  donatio,  donee  donatorius  plenam  habueret  pos- 
tessionem  sive  seisinam ;  possession  therefore  will  not  do 
alone  with  respect  to  freehold,  but  there  must  be  also 
s  livery  of  sebin,   yet  in  cases  of  chattel  interest   the 
rule  is  different,  for  et  donee  sibi  tradita   res  fuetit, 
qma    traditionibus   et  usu    captionibus  possessioncsy   et 
rerum  dominia    transferuntur.      In    Bacon^a    Abridg- 
nient(c),  which  is   a  high  authority,  the  title  relative 
to  leases  having  been  written  by  Lord  Chief  Baron 
Gilbert,  it  is  pointed  out  in  what  cases  an  entry  by 
the  lessee  was  requisite  to  the  perfection  of  his  lease,  and 
as  to  this,  it  was  there  observed,  that  ^^  at  Common  Law 
no  lease  for  years,  whether  it  were  with  or  without  any 
reaervation  of  rent,  was  looked  upon  to  be  complete  till 
an  actual  entry  by  the  lessee;   for  tliat,   though  the 
lessor  had  done  all  on  his  part  to  perfect  the  contract, 
yet,  that  till  there  was  a  transmutation  of  the  possession  x 

by  the  actual  entry  of  the  lessee,    it  wanted  the  chief 
mark  of  his  consent   thereto;    and,    therefore,   if  a 


(a)  Cro.  Eliz,  SJi.  S.  C.  436. {b)   Book  2.  c.  i/-  *•  »• 
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lessor  released  to  the  lessee  befixre  entiy,  the  rerernoi^ 
would  not  pass,  because  the  lessee  had  not  potscwion.^ 
It  has,  however,  been  now  said,  that  posscssiiMi  is  a  men^ 
conclusion  of  law  resulting  from  the  deed ;  but  this  b  de^ 
nied  by  the  authorities  of  Coke^  BracUm^  and  Lord  Chii*^ 
Baron  Gilbert ;  for  they  all  declare  that  a  possesnon  tr^ 
deed  is  not  sufficient,  that  the  execution  of  leases  b^ 
entry  was  necessary  till  the  statute  of  uses,  which  statn^^ 
introduced  another  mode  of  reducing  uses  into  possessiocs 
So  in  Bacorl%  Abridgment  (ci),  it  is  said,  that  ^  If  (n^ 
make  a  lease  for  years/ to  begin  two  years  hence^  aob^ 
after  the  two  years  expire,  before  any  entry,  and  #hil^ 
the  lessor  continues  still  in  possession,  the  lessee  ma.^ 
grant  over  his  term  and  interest  to  another,  becsi 
his  interesse  termini  was  not  divested,  but  continued 
him  as  it  was  at  first  granted ;  and  in  the  same  numuier 
he  transfers  it  over  to  another,  who  by  his  entry  miglBt 
reduce  it  into  possession  whenever  he  thought  fit*^    Li^ 
tleton  (b)  says,  that  **  tenant  for  term  of  years,  is,  wbe^ 
a  man  letteth  lands  and  tenements  to  another  for  ters 
of  certain  years,  after  the  number  of  years  that  is  M 
corded  between  the  lessor  and  lessee ;  and  that  wh^ 
the  lessee  enters  by  force  of  the  lease^  then  he  is  tenv 
for  term  of  years  ;**  and  Lord  Cok^s  Commentary 
this  section  (r)  is,  <^  and  true  it  is  that  to  many  purpc 
he  is  not  tenant  for  years  until  he  enter,  as  a  rri 
made  to  him  is  not  good  to  him,  to  increase  his  c 
before  entry,  but  he  may  release  the  rent  reserved  1 
entry  in  respect  of  the  privity ;  neither  can  the  lessor 
away  the  reversion  by  the  name  of  the  reversion 
entry,  but  the  lessee  before  entry  hath  an  interef 
resse  tern^i  grantable  to  another,"     So  Lift 
says,  that  ^^  if  a  man  letteth  lands  to  another  fo 


(ci)    Tit,   Leases,  P.« 
{<!)  Sec,  66. 


(b)    Sec.  58. (c)  4 
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feaxSf  although  the  lessor  dieth  before  the  lessee  enter 
0  the  tenements,  yet  he  may  enter  into  the  same  tene- 
lits  after  the  death  of  the  lessor,  because  the  lessee,  by 

08  of  the  lease,  hath  right  presently  to  have  the  tene- 
ts according  to  the  form  of  the  lease/'    This  section 

9  cited  and  recognised  by  Lord  EUenborough  in  the 
jpnent  of  the  Court  of  King*s  Bench  in  Copeland  v. 
^ens  (a).  Littleton  (i)  again  says,  that  "  if  a  man 
:<eth  to  another  his  land  for  term  of  years,  if  the  lessor 
3sae  to  the  lessee  all  his  right,  &c.  before  the  entry 
the  lessee,  such  release  is  void,  for  that  the  lessee  had 
:  possession  in  the  land  at  the  time  of  the  release,  but 
:j  a  right  to  have  the  same  by  force  of  the  lease;"  but 
»Td  Cok^s  Commentary  on  that  section  (c)  is  particu- 
ly  strong,  for  he  says,  **  the  lessee  before  entry  hath 
t  an  interesse  termini^*  which  is  perfectly  consistent 
Ji  the  proposition  laid  down  by  Mr.  Justice  Blacks 
Pie  ((2),  who  says,  <^  that  in  leases  for  years,  an  actual 
Jtj  u  necessary  to  vest  the  estate  in  the  lessee,  for  the 
r«  lease  gives  him  only  a  right  to  enter,  which  is  called 
cre%%e  termini^  and  that  when  he  enters  in  pursuance 
that  right,  he  is  then,  and  not  before,  in  possession  of 

term,  and  complete  tenant  for  years."  So  Lord 
Btfii&orotttf  A,  in  Copeland  v.  Stephens^  uses  expressions 

denote  lin  interesse  termini^  or  future  interest, 
ilch'  principles  are  not  only  applicable  to^  but  must 
^P^em  this  cas6 :  his  Lordship  there  says,  {e)  ^^  the  right 

the  land,  and  the  right  to  have  the  land,  although 
^  may  be  capable  of  grant  or  assignment,  are  matters 
^stinct  from  the  estate  in  the  land,  and  the  action  of 
CVleoant  a^^ainst  the  assignee  of  a  lease  is  founded  on 
riviQr  of  estate,  and  not  upon  privity  of  right,  if  there 
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{o)  1  Burn.  4f  Aid.  607. i^h)  SecAiQ. (c)  2/0.  «, 
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1819.  be  any  such  thing."    [Lord  Chief  Justice  ^iftcrf/.— TW 

.„  ^""^^    ^      judinnent  of  the   Court  in  that  case  is  so  cautiously 

}n  ILLIAMS        •^       o 

t7.  worded  that  it  cannot  affect  the  present  question,  neither 

BosANQUET.    ^jjg  it  intended  by  the  Court  so  to  do ;  the  sections  cit€?cl 

by  his  Lordship  from  Littleton^  as  to  entry,  were  merely 
referred  to  by  way  of  analogy.]    Although  someoth^r 
act  denoting  assent  may  be  equivalent  to  entry,  anci 
although  on  a  freehold  interest,  livery  of  seisin  be  diss^ 
pensed  with,  yet  in  one  instance  an  entry  is  absolutely 
necessary  before  the  estate  be  perfected,  viz.  in  the  case  <y^ 
an  exchange ;  for  Littletofi  lays  it  down  {a\  that  "  if  thex"^ 
be  two  persons  each  seised  of  land,  and  the  one  grax^t 
his  land  to  the  other,  for  land  which  the  other  hath,  eacrl 
may  enter  into  the  others  land  so  put  in  exchange  witKn- 
out  any  livery  of  seisin."    And  Lord  Coke^  in  commcrm  t- 
ing  on  that  section,   says  (6),  that  <<  by  the  exchaa^g 
the  parties  have  no  freehold,  in  deed  or  law,  inth^*«i 
before  they  execute  the  same  by  entry."     It  is  lheref(^  ^ 
quite  clear  that  estates  in  lands  are  imperfect  till  acti:m  ^ 
entry : — here,  there  was  merely  an  assignment  cxecut^ed 
by  die  original  lessee  to  the  defendants;  no  counter-p«=»rt 
of  a  lease  appears  to  have  been  executed  by  them ;  bu^^  i^ 
is  merely  found  by  the  special  verdict,  that  the  indenta*^ 
was  delivered  to,  and  accepted  by  them.     All  the  autlm^ 
rities  before  the  case  of  Eaton  v.  Jaques  (c)  shew  that  pc»^ 
session  was  necessary  to  subject  an  assignee  to  an  actioi^* 
The  averment  of  entry  and  possession  is  as  ancient  b^ 
the  doctrine  now  contended  for ;  but  it  has  been  said 
that  tliis  is  merely  an  inference  of  law,  because  xirtuit 
etffus  is  not  traversable ;  but  an  allegation  of  entry  b 
nlways  a  matter  of  fact,  not  a  conclusion  of  law.    [Mr. 
Justice  Holroyd. — It  is  quite  clear  that  an  all^ation  of 
entry  is  a  matter  of  &ct,  and  not  traversable.]     Widi 


(o)  Sect,  62. (6)  50.  /i. (c)  Doug.  455. 
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|nct  to  the  liability  of  executors ;  There  are  several 
es  which  lay  down  the  principle^  that  an  executor, 
(uch,  is  liable  to  be  sued  in  respect  of  the  lease  of 

testator  whether  he  enter  or  not;  and  whether  the 
d  be  of  sufficient  value  or  not,  he  is  still  liable  to 

extent  of  such  value,  and  all  the  other  assets  of 

testator ;  yet  if  he  enter,  he  becomes  chargeable  as 
Ignee,  but  not  so  without  entry.  In  Buckley  v. 
'he  {a)  Lord  Chief  Justice  Parker  said,  that  ^^  if  the 
cotor  of  a  lessee  enter,  the  lessor  may  charge  him  as  an 
igaee  for  the  rent  incurred  after  his  entry  in  the  debet 
1  detinet"  So  in  Billinghurst  v.  Spearman  (6),  Lord 
ief  Justice  Holt  said,  that  ^^  in  debt  for  rent,  the  exe^ 
or  might  plead  that  he  had  no  assets,  and  that  the 
noises  were  of  less  value  than  the  rent  In  Hellier  v. 
%Aert  (c)  it  is  said,  ^^  that  an  executor  cannot  waive  a 
m,  but  that  he  shall  be  charged  upon  the  detinet^ 
3n  which  the  assets  shall  come  in  question."  These 
es,  therefore,  establish,  that  if,  after  taking,  he  con-' 
ue  in  possession,  he  shall  be  charged  in  the  debet  and 
inet  whether  he  have  assets  or  not.  In  BeUasis  v.  Bur" 
che{d)  indeed  it  is  said,  that  ^^  in  cases  of  leases  for 
trs,  the  rent  becomes  due  from  the  lease,  and  not  from 
^  entry;  and  the  plaintiiF  has  no  need  to  aver  occu<r 
^on^because  the  liessee  is  liable  to  pay  the  rent  whether 

occupy  or  not,  it  being  due  by  the  lease  and  not  by 
^  occupation."     But  in  that  case  there  was  a  privity 

contract  between  the  lessor  and  lessee,  which  cannot 
^bly  apply  to  the  case  of  an  assignee.  In  Cook 
•  Harris  {e)  the  judgment  of  Lord  Holt^  as  referrible 
)  entry,  may  be  considered  as  extra-judicial,  for  he 
landed  his  conclusions  on  the  pleadings,  as  there,  the  de- 

(a)  1  Sdk.  317. (6)  Ibid.  297. (c)    1  Lev,  127. 

.— (1/)  1  Lord  Raymond^  171.  5.  C.  1  Salk.  209. (0   \ 

*rd  Raymond,  3()7. 
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1 81.0.         fendant  was  assignee  of  a  term)  being  also  executor  cxf  die 

WiTlTa  m  s     ^^  lessee,  and  no  question  arose  as  to  assets  or  the  liabiliQT 

r.  of  the  defendant  as  executor;  but  his  Lordship  admitted 

BosANQUET.    ^^  lY^Q  ancient  mode  of  pleading  assignments  was,  xnrtute 

cujus  the  assignee  entered  and  was  possessed,  and  said 
that  it  was  then  disused :  and  he  there  inferred  that  the  as- 
signee had  the  estate  in  him  before  entry ;  but  Mr.  Justice 
BuUeTf  in  the    case  of  Eaton  v.  Jaques  (a\  said,  that 
*^  it  was  merely  a  dictum  of  Lord  Holtj  who  was  clear!/ 
mistaken  as  to  the  form  of  pleading,  for  that  he  had 
looked  into  the  precedents,  and  that  they  always  allegedi 
virtute  cujus  the  assignee  entered  and  was  possessed." 
The  course  of  pleading  now,  is  the  same  as  it  was  in  the 
reign  of  Elizabeth^   and  there  is  no  precedent  to  be 
found  in  which  that  course  has  been  deviated  from,  wx 
where  an  entry  has  been  traversed.     In  Huckle  v.  Wye  (jb^ 
it  was  objected  that  the  declaration  was  not  maintainabUi 
because  it  merely  averred  that  the  tenements  came  to  tl^ 
defendant  by  assignment,  and  that  no  action  was  ina£^'^ 
toinable  against  an  assignee  after  several  mesne  assij 
ments,  because  it  might  be  an  assignment  of  anodiP- 
estate  than  the  term  of  the  original  lessee;  and  that 
words  virtute  quarum  would  not  assist  the  declaratio^^^ 
for  that  these  were  only  by  way  of  inference,  and  not  tr^ 
versable ;  and  formed  a  conclusion,  not  warranted  by 
premises, — for  the  same  tenements  might  come  to  him 
assignment  of  another  estate  in  them,  and  not  the 
estate  that  the  first  lessee  had.  It  seems,  therefore,  that 
entry  must  be  by  virtue  of  the  deed  by  which  the  origins  ^ 
term   is  assigned.     [Lord  Chief  Justice  Abbott. — Yc0^ 
say  that  it  is  necessary  to  insert  the  averment  in  the  d^^ 
claration,  that  an  assignee  entered  and  became  possesset^^ 
from  its  general  introduction  in  actions  of  covenant  by  tlri- 

(a)  2  Doug.  461. {b)  Carth.  255,  256. 
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lenor  against  the  asuigaee^  but  the  same  avennent  i^used 
in  the  like  action  between  the  lessor  and  lessee;   the 
strength  of  the  inference  in  the  former  case  is  lessened  by 
its  general  use,  and  in  the  latter  it  is  wholly  unnecessary.] 
Stilly  the  defendants  rely  mainly  on  the  case  of  Eaton  v. 
JaqueSj  which  was  decided  on  sound  principles,    and 
which  establishes  that  an  assignee  is  not  liable,  although 
the  assignment  be  absolute,  unless  he  be  in  fidl  possession 
of  the  beneficial  enjoyment  of  the  whole  of  the  estate. 
As  to  the  case  of  Sparkes  v.  Smith  (a),  referred  to  by  Lord 
Mansfield  in  Eaton  v.  Jaques,  it  cannot  be  considered  as 
ta  authority  for  the  plaintiff;  for  the  Court  of  Chancery 
there  refused  to  assist  the  plaintiff,   and  therefore  his 
only  mode  of  recovery  was  by  an  application  to  a  Court 
oi  Conmion  Law.     So  Pilkington  v.  Shatter  {b^  also 
refierred  to  by  Lord  Mansfield^  is  wholly  inapplicable 
to   the  present  question:   it  is' a  case  wholly  unknown 
to   the  Common  Law;    for  if  a  party  were  entitled 
At  Law,  the  Chancellor  would  have  no  power  to  in- 
terfere; and  Lord  Mansfield  merely  said,  that  that  case 
4^omM   not  be  supported,  as  it  was    the    mortgagee's 
fitult  to  take  an  assignment  of  the  whole  term,  which 
^vras   contrary  to  the  practice  of  a  Court  of  Equity. 
J8o  in  Lucas  v.  Comerford{c\  Lord  Thurlow  sent  the 
oaae  to  a  Court  of  Law,  saying,  "  I  will  compel  the 
jparty  to  take  an  assignment,  and  then  you  may  try 
^^rbat  you  can  do  at  Law ;"  but  his  Lordship  did  not 
tiiereby  decide  that  he  had  any  relief  at  Law.      All 
"^be  decisions  in  Equity  which  have  been  referred  to,  do 
Miot  affect  the  case  of  Eaton  v.  Jaques,    Stone  v.  Evans  {d) 
^^ras  decided  by  Lord  Ketiyon  in  1 796,  and  WesterdeU  v. 
jyale(e)  in  1797.      In  the  former  case,  according  to 


I819. 


(a)  2  Vem,  275. (&)  Ibid.  374. (c)   1    Ves.  Jun. 

I (fi)   fVaodJaWs  Landlord  and  Tenant^  5ih  edit.  %%. 
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a  manuscript  note,  Lord  Kenyon  is  made  to  say,  that     ^^^ 
did  not  subscribe  to  the  doctrine,  that  a  lessor  could  r^^^ 
sue  the  mortgagee  as  assignee  of  all  the  estate  of  t^^-*  * 
mortgagor,  unless  the  former  had  taken  actual 
sion,  and  that  he  had  merely  heard,  in  the  course 
conversation,  that  there  had  been  such  a  case  as 
V.  Jaques     It  is  material  to  observe,  that  the  case  ^c:>* 
Stone  V.  Evans  was  decided  prior  to  that  of  Westerde^-^ 
V.  Dale :  although  in  WoodfalTs  Law  of  Landlord  tarn 
Tenant  the  former  does  not  appear  to  have  been  d 
cided   till    1 799.     [Mr.  Justice  Park. — In   Abbott 
shipping  (a),  the  case  of  Stone  v.  Evans  is  mentioned 
being  applicable  to  a  mortgage  of  a  ship,  and  it 
stated  that  evidence  of  possession  was  given :  and  th 
in  Westerdell  v.  Dale  Lord  Kenyon  had  not  changed  h. 
opinion  oi  Eaton  v.  Jaques J\     Westerdell  v.  Dale  relate=>» 
to  the  mortgage  of  a  ship,  and  Lord  Kenyon  thougt^^ 
there  might  be  a  distinction  between  a  mortgage  of 
and  personal  property,  and  also  between  an  assigmn 
by  way  of  mortgage  and  an  absolute  assignment:  t 
Lordship  therefore  might  think  Eaton  v.  Jaques  un 
nable  on  that  distinction,  without  adverting  to  the  want 
possession ;  but  he  merely  doubted  that  case,  and  add 
that  it  was  not  necessary  to  decide  whether  a  mortgag^^^^ 
was  only  liable  when    in    possession,    and    theref(> 
avoided  giving  any  positive  opinion  on  it     The 
ground  of  the  decision  in  Eaton  v.  Jaques  seems  not  to 
fiiUy  understood.     By  an  assignment  in  bankruptcy)  «J^ 
the  property  of  the  bankrupt  passes  to  the  assignees  ; 
^ey,  by  the  same  assignment,  agree  to  accept  the  trust, 
and  execute  a  counterpart  of  the  instrument  by  whicb  «^ 
the  chattel  interest  of  the  bankrupt  vests  in  them.     -^ 
the  cases,  therefore,  that  have  been  decided  on  the  b^"^**^* 


(e)  ith  edit,  \g,  n. 
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laws,  are  a  very  strong  confirmation  q{  tbat  of 
▼.  Jaques.  The  assignees  become  possessed  of  all 
k>aLiikrupt's  property  except  leases,  which  they  may 
sr  accept  or  refuse.  [Mr.  Baron  GrflAam.— The 
ttioD  in  these  cases  is  not  whether  the  assignees  have 
iC'ed,  bat  whether  they  have  elected  to  take  the  pro- 
y  or  not ;  if  they  take  the  profits  by  others,  it  amounts 
*  constructive  entry.]  In  Turner  v.  Richardson  (a) 
rd  ^Uenborough  differed  from  Lord  Kenyan^  and  said 
fc  it  was  necessary  in  that  action  to  declare  that  the 
miaes  had  come  to  the  defendants  by  assignment,  and 
t  by  virtue  thereof  they  had  entered  and  become 
■Baaed  for  the  residue  of  Uie  term.  The  cases  of 
^^Htr  V.  Bramah  (6),  and  Bourdillon  v.  Dalton  (c), 
1  to  the  same  point,  viz,  that  assignees  of  a  bank- 
't  may  renounce,  unless  they  have  taken  possession  of 
'premises;  when  the  property  has  once  been  assigned, 
r  cannot  select  that  part  which  may  be  beneficial^ 
^  reject  that  which  may  not  be  so,  except  on  the 
KUid  that  tbey  have  not  taken  possession.  In  Jackson 
f^iemon(d)f  and  Chinnery  v.  Blackbume{e)y  the 
>rt  saw  no  ground  to  impeach  the  authority  of  Eaton 
^gues  I  and  those  cases  decided  that  the  assignees  were 
Uabl^  because  the  whole  of  the  profits  had  not  been 
^eyed  to  them,  nor  had  they  taken  possession,  and 
''efiyre  that  even  an  absolute  assignment  without  posses- 
^  ^irould  not  render  an  assignee  liaUe ;  but  there  is  a, 
^  distinction  between  a  mortgage  and  an  absolute 
gftunent  The  defendants  in  this  case  are  not  abso» 
Assignees,  but  in  Eaton  v.  Jaques  they  were  so.  All 
later  authorities  shew,  that  until  an  assignee  has 


1819. 


^)    7  EasU  342. [hi)  3  Qamp.  840.< 

f^n.  Cas.  238. 5.  C.  I  E$p.  Rcp.233.^^i 
**<e)  Id.  117.  n. 


, (c)  Peake*s 

{d)  1  H.Bl.  114. 
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taken  the  jvliole  benefit  he  shall  not  be  deemed  liable; 
and  in  cases  of  bankruptcy  an  assignee  is  considered  as 
a  trustee  for  the  bankrupt;  and  where  a  bankrupt  him- 
self is  trustee,  the  bankrupt  laws  cannot  convey  to  the 
creditors  that  property  which  is  not  the  bankrupt's.  By 
the  civil  law  property  is  indivisible,  for  a  person  can- 
not renounce  one  portion  and  accept  the  other  (a), 
vel  omnia  admittantur^  vel  omnia  repudientwr. — It  fill- 
lows  therefore  that  this  action,  which  is  founded  on 
a  privity  of  estate,  and  in  which,  all  the  estate^  inte- 
rest, and  term,  must  be  actually  vested  in  the  defisnd- 
ants,  cannot  be  maintained ;  their  estate  is  not  complete 
until  entry ;  and  assignees  for  the  reridue  of  a  term 
cannot  be  considered  as  tenants,  before  such  estate  ii 
perfected  by  actual  entry. 


.:  Mr.  Serjt.  Vanghan^  in  reply. — It  is  impossible  that 
the  case  of  Eaton  v.  Jaqnes  dm  be  considered  as  good 
law;  and  the  chief  object  of  the  present  is  to  inv 
the  principles  on  which  that  case  was  decided :  it  h 
in  fact,  been  already  overruled  by  several  subsequent  d 
cisions.  Mr.  Justice  Blackstone^  in  treating  of  estates 
than  fireeholdy  although  he  conceives  a  livery  of  seisin 
be  necessary,  still  mentions  nothing  respecting  chai 
tel  interest;  nor  has  the  doctrine  in  Brado^  an 
reference  to  such  interest  The  plaintiff  here  is 
bound  to  shew  an  actual  entry  by  the  defendants^  or 
they  were  completely  invested ;  but  the  only  point  to 
considered  is,  whether  they  are  liable  to  the  covenan 
in  question?  it  is  not  necessary  to  contend  that  tb 
could  maintain  trespass.  In  Coke  LiUleUm(b)j  it 
said,  that  interesse  termini  is  vulgarly  taken  for  a  fii 


(fl)  Domafs  Civil  Law,  Part  %  book  1,  TU.  1,  sec  1,  i: 
head.     Digest,  bovk2g,  tit,  2»  sections  1  and  2*^       (t)  54^^ 
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temiy  in  which  caie  it  is  said^  that  he  is  possessed  de         1819* 

interesse  termini^  but  ex  vi  termini  extends  to  estates  that     Williams 

a  man  hath  in  lands.     As  to  the  passage  in  Littleton  (a),  v. 

,    referring  to  the  case  of  an  exchange,  it  appears  that  ir    ^o=^^«<iUftT. 

may  be  by  parol,  and  actual  entry  must  therefore  be 

shewn :  if  it  were  by  deed,  it  might  have  furnished  an 

argument  for  the  defendants;  but  the  passage  expressly 

says,  that  it  may  be  either  by  parol  or  grant.    It  is 

true  that  vhiute  ctffus  is  an  old  averment ;  but  if  it  be  an 

averment  of  fact,  and  not  of  law,  there  is  no  precedent  to 

be  found  where  such  an  avefment  has  been  traversed^ 

except  in  the  case  of  Walker  v  Reeves  (b);  but  if  that 

averment  contained  allq;ation  of  mere  matter  of  &ct, 

there  must  have  been  many  other  instances  where  it 

would  have  been  traversed.    In  transfer  by  lease  and 

idease^  the  lessee  must  have  some  interest  before  entry, 

fcr  by  the  privity  of  estate  the  relea^  will  have  the 

cfic^t  of  extinguishing  the  rent    The  liability  of  exe* 

eators  is  wholly  distinguidiable  from  that  of  the  assig- 

tees  of  bankrupts ;  an  executor  is  liable  whether  he  enter 

^  -not,  and  he  is  in  law  the  assignee  of  the  testator.   [Mr. 

/fuseiee  ^ayley. — If  he  enter,  he  becomes  chargeable  as  as- 

But  he  is  liable  to  the  extent  of  the  assets  of  his 

)r,  whether  he  enter  or  not.    In  Cook  v.  Harris  {c) 

^'^^  <lefendant  was  declared  against  as  assignee.  Bellasis  v. 

{d)  is  in  &vour  of  the  plaintiff:  for  it  determined 
£or  rent  due  on  a  lease  at  will,  the  plaintiff  must 
sax  occupation,  but  that  on  a  lease  for  years  he 
not  set  forth  any,  the  rent  being  due  by  the  lease^ 
*^^  xiot  by  the  occupation ;  the  liability  of  a  tenant  at 
""^^^^  therefore^  attaches  on  his  occupation,  and  of  a  lessee 
^  ^i»  privity  of  contract.  In  Huckle  v.  Wye  {e)  the  de- 
^^^^^nt  was  declared  against  as  assignee  of  J.  5.,  virtute 

^*^)    Sec.  62. (b)  2  Doug.  4(52.  n. (c)  1  Lord  Ray- 

\  3(57. {d)  I  Lord  Raymond,  17O.  S.  C.  1  Salk.  2O9. 

(e)  CaHh.  265. 
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ctyus   he  entered,   and  it  was  there  held    tliat   virtf^^e 
cujus  was  not  traversable,  and  that  it  was  a  mere   i:x=i. 
ference  of  law.     Sparkcs  v.  Smith  {a)  shews  that  Uie  Cotlk.  xt 
of  Equity  could  not    interfere,  and  by  the  advice      ^^f 
counsel  it  was  referred  to  a  Court  of  Common  Law^      ^is 
they  there  thought  the  assignee  would  have  been  lial>l«. 
Pilkington  v.  Shatter  {b)  is  still  stronger,  for  there  Yx^td 
been  a  verdict  at  law  regularly  obtained.     In  Stc^^e 
v.  Evans  there  was   evidence  of  the  possession  bcifig 
taken;    and   Lord   Kenyon  doubted  whether  he   hstd 
given  a  precipitate  judgment;  but  when  the  late  Losd 
Chief  Justice  Gibbs,  then  counsel  in  that  case,  ofiened 
to  disprove    that    fact,   his    Lordship    said   it    would 
make  no    difference,    and    that   the   circumstance     of 
taking  possession  was  not  material;  and  in  Westercfell 
▼.  Dale{c)  he  had  not  altered  that  opinion;   but   tbis 
principal  question  in  that  case  turned  on  the  constni^ 
tion  of  the  register  acts,  and  whenever  Eaton  v.  Jaqua 
was  mentioned  to  his  Lordship,  he  said  the  decision  ^'^ 
the  Court  in  that  case  ought  not  to  be  referred  to.       ^^ 
to  the  cases  cited  relative  to  the  liabilities  of  the    ^^ 
signees  of  a  bankrupt,  the  decisions  in  them  turned    ^^ 
the  peculiar  situation  of  tlie  bankrupt  laws.     Altho^^fi" 
in  Auriol  v.  Mitts  (d),  a  bankrupt  was  held  liable  to   ^^ 
action  of  covenant  for  non-payment  of  rent;  yet     ^^^ 
49  Geo.  3,  c.   121,  s.   19,    has  provided  for  case^     ^^ 
which  leases  are  accepted  by  the  assignees;   but    *^* 
bankrupt  laws  are  entirely  beside  the  present  questi^^^ 
for  the  assignees  must  make  an  election,  whether 
will  take  to  the  property  or  not ;  and  it  is  not  n 
that  they  should  actually  enter  into  the  possession.  '^* 
tlie  question  here  is,  does  or  does  not  all   the  es 
interest,  and  term,  vest  in  the  defendants  by  assignm^ 


tc, 
t? 


{a)  2  Vern.  275. {b)  Ibid.  $74. (c)  7  Term  f^ 

311- (d)    I   //,   BL  433.  S.    C.  {in  error.)      4    7'- 

Hep,  94. 
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It  certainly  docs,  for  immediately,  on  the  execution  of 
a  lease,  an  assignee  may  by  deed  convey  the  whole  of 
Ills  interest  in  the  estate  to  another :  it  is  true  that  an 
assignee  must  enter  before  he  can  maintain  trespass,  but 
be  may  convey  the  whole  for  the  purpose  of  the  convey- 
ance; therefore  lie  takes  either  the  whole  or  nothing. 
As  to  the  passage  cited  from  BacorC%  Abridgment  (a), 
It  merely  establishes  that  by  the  simple  execution  of  a 
tease,  a  lessee  shall  not  be  taken  to  be  in  possession,  un- 
less he  consent  thereto.  When  a  lease  is  executed,  all 
the  interest  of  the  lessor  passes  to  the  lessee ;  and  when 
it  is  accepted  by  the  lessee,  the  whole  of  the  interest  of 
die  former  is  vested  in  the  latter.  If^  by  such  execution 
Emd  acceptance^  the  interest  of  the  lessor  passes  to  the 
lessee,  so  by  an  acceptance  of  an  assignment,  the  interest 
of  the  lessee  equally  passes  to  his  assignee.  The  avcr- 
inent  of  actual  entry  being  a  mere  inference  in  law,  and 
not  an  allegation  of  fact,  the  plaintiff  b  most  clearly 
mtitled  to  judgment. 


1619. 

Williams 

bosanquut. 


The  Judges  took  time  to  consider ;  and  on  this  day 
Lord  Chief  Justice  Dallas  delivered  the  following 
fodgment :— ^ 

The  question  which  arises  on  this  special  verdict  is, 
irhether  under  the  facts  stated,  tlie  defendants  took  alt 
the  estate  and  interest  of  the  original  lessee  by  his 
issignment  of  the  whole  term  of  the  lease,  having  taken 
Hich  assignment  as  a  security  for  the  repayment  of  a 
iom  of  money  lent,  and  the  defendants  never  having 
actually  occupied,  or,  in  fact,  become  possessed.  And 
Brst,  it  will  be  proper  to  refer  to  the  nature  of  such  an 
sstate  as  between  the  lessor  and  the  lessee. 

The  definition  by  Littleton  (6)  is,  "  Tenant  for  term 
^f  years,  is  where  a  man  letteth  lands  or  tenements 


(rt)  Tit.  Lea  es,  M. {b)  S,  58.  /^  43.  h. 
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to  another,  for  a  term  of  years  certain,  after  tlie 
number  of  years  that  is  accorded  between  the  lessor  and 
lessee;  and  when  the  lessee  entereth  by  force  of  the 
lease,  then  is  he  tenant  for  years,"  and  the  latter  words 
have  been  relied  on,  as  shewing  that  entry  is  necessaiy 
to  constitute  a  tenant  for  a  term  of  years,  the  words 
bein^  ^  and  when  the  lessee  entereth  by  force  of  the 
lease,  then  is  he  tenant  for  years."  As  connected  with  the 
58th  Section,  the  59th  is  also  to  be  attended  to,  which 
is  in  these  words :  <^  And  it  is  to  be  understood,  that  in  a 
lease  for  years,  by  deed  or  without  deed,  there  needs  no 
livery  of  seisin  to  be  made  to  the  lessee,  but  he  may 
enter  when  he  will  by  force  of  the  same  lease/'  In 
IJttlet(m{a)  this  is  still  further  explained,  and  it  is 
said,  *^  Also  if  a  man  letteth  land  to  another  for  a  term 
of  years,  albdt  the  lessor  dieth  before  the  lessee  enteredi 
into  the  tenements,  yet  he  may  enter  into  the  same 
tenements  after  the  death  of  the  lessor,  because  the 
lessee,  by  force  of  the  lease,  hath  right  presently  to  hare 
the  tenements  according  to  the  force  of  the  lease;"  and 
'^  the  reason,"  says  Lord  Coke^  ^^  is,  because  the  interest 
of  the  term  doth  pass  and  vest  in  the  lessee  before  aitry, 
and  therefore  the  death  of  the  lessor  cannot  defeat  that 
which  was  vested  before."  But  '<  true  it  is,'*  he  adds, 
**  that  for  many  purposes  he  is  not  tenant  for  years,  till  be 
enter :  as  a  release  made  to  him  is  not  good  to  increase 
his  estate  before  entry,  but  he  may  release  the  rent  re- 
served before  entry  in  respect  of  the  privi^,  and  the 
lessee  before  entry  hath  an  interest,  interesse  termini^ 
grantable  to  another."  In  Littleton  {b\  the  distinc- 
tion is  taken  between  an  interest  in  the  term  and 
actual  possession  of  the  land ;  and  it  is  said,  <<  If  a  lessor 
release  to  the  lessee  all  his  right,  &c.  before  entry,  such 
release  is  void,  for  that  the  lessee  had  not  the  land,  but 
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right  to  have  the  same  land  by  force  of  the  lease  *^ 
b  is  explained  by  Lord  Coke,  in  bis  commoit,  who 
'^  A  release^  which  enures  by  way  of  enlarging  an 

cannot  work  without  a  possession ;"  but  (taking 
itinction  between  the  estate,  the  land,  and  the  in- 
in  the  term),  he  adds,  <<  that  a  release  before  entry 
actingaish  the  rent;"  and  in  further  commenting 
i  words  of  Littleton^  that  the  lessee  had  only  a 
to  have  the  land  by  force  of  the  lease^  he  says, 
is  not  to  be  understood  that  he  hath  but  a  naked 
for  then  he  could  not  grant  it  over,  but  seeing 
th  irUeresse  termini  before  cmtry,  he  may  grant 
r,  albeit,  for  want  of  an  actual  possession,  he  is 
ipable  of  a  release  to  enlarge  his  estate."  And 
Lord  Holtf  in  Cook  v.  Harris  (a),  **  The  assignee 
the  estate  in  him  before  entry,  though  not  t6 
trespass,"  that  being  an  action  founded  on  po§^ 
i;  but  OS  between  lessor  and  lessee  with  respect 
t,  this  reason  does  not  apply^  for  the  right  to  the 
find  the  liability  to  pay,  vest  by  the  lease  and  not 
i  occupation. — In  Bellasis  v.  Btarbriche  {b)  it  is  laid 
that  in  debt  for  rent  upon  a  lease  at  will,  the  plains 
lat  shew  an  occupation,  for  the  rent  is  only  due  in 
X  thereof,  and,  therefore,  it  must  appear  to  th^ 

when  the  lessee  entered  and  how  long  he  oe- 
I ;  but  in  debt  for  rent  on  a  lease  for  years,  the 
iff  need  not  set  forth  any  entry  or  occupation; 
lough  the  defendant  neither  enters  nqr  occupies, 
ist  pay  the  rent,  it  being  due  by  the  lease  or  con- 
and  not  by  the  occupation.  The  same  case  is  re- 
i  in  another  book  (r),  and  as  concerns  the  present 
is  in  these  terms.  ^*  In  cases  of  leases  for  years,  the 
becomes  due  by  the  lease  and  not  from  the  entry; 
here  is  no  need  to  aver  occupation,  because  the 
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\b)  I  Salk.  209. (<?)  i 
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1819.         lessee  is  liable  to  pay  the  rent  whether  he  occupy  or  not ; 

^•^^  but  in  cases  of  leases  at  will,  occupation  must  be  averred. 

Williams      ^j^^  doctrine  in  Coke  LUtleton^  and  the  cases  to  which 

BosAKQUfiT.    I  have  already  referred,  are  in  point  to  shew,  that  actual 

possession  is  not  necessary  to  render  the  lessee  liable 
under  a  lease  to  payment  of  rent;  and  this  leads  to  the 
question,  whether  there  be  any  difference  in  this 
between  tlie   lessee    and    his  assignee,  or,  ns  in  thii 
case^  between   an  assignee    taking  an  assignment 
way  of  security   for  a  debt,   or  taking  it  absolulelj*-^ 
And,  first,  in  the  case  of  an  absolute  assignment,  ft.  t 
seems  diflScult,  on  principle,  to  understand  on  what  tk  ^ 
distinction  can  rest;  for,  if,  by  assignment,  the  lessee  mm.^ 
grant  to  another  all  his  interest  in  the  term,  and  by  a«=- 
ceptance  of  such  assignment,  the  assignee  take  all  tkise 
interest  which  the  assignor  had  in  the  premises;  and     if 
the  assignor  were  liable  before  entry,  or  without  entr^i 
to  which  the  authorities  fuUy  go^  it  seems  necessarily  "^o 
follow  that  the  assignee  of  the  lessee  is  liable  in  t'V^ 
same  way.     But  the  form  of  the   declaration  in  su^cb 
actions  has  been   resorted  to,  and  the  allegations       of 
entry  and  possession,   it  is  said,   are  to' be  taken        ^ 
allegations  of  fact,  not  as  conclusions  of  law,  and,  the^^"^ 
fore,  shewing  entry  and  possession    to   be  necessa^^' 
That  those  allegations  may  be  matter  of  fact,  or  of  la-"^ 
and  that  this  will  depend  upon  the  nature  of  the  subje^^A 
is  not  to  be  denied ;  but  tlie  question  is,  how  are  they  tc 
be  taken  in  cases  like  the  present     If  this  question  were 
altogether  new,  they  would  constitute  allegations  of  fad 
with  those  who  think  entry  necessary ;— of  law,  with  those 
who  think  possession  the  legal  effect  of  the  assignment: 
so  that  it  would  still  come  round  to  the  general  questior 
whether  actual  entry  and  }X)ssession  be  necessary.     B 
to  say  that  they  are  necessary,  because  such  is  the  fo 
of  the  declaration,  is,  in  effect,  to  beg  the  question,  as 
argument  turns  in  a  circle,  when  it  is  said,  entrv 
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lion  are  necessary,  because  the  declaration  so 
t — ^^d  because  they  arc  necessary,  the  declaration 
so  allege.  In  Cook  v.  Harris^  which  was  an  action 
I^bt  for  rent  against  the  assignee  of  a  term,  the  de- 
r'a^ion  contained  no  averment  of  entry  and  possession } 
1  Lord  HoU  there  said,  <<  That  the  ancient  method 
pleading  assignments  was,  virtute  cujus  the  assignee 
:ered  and  was  possessed,  but  that  this  method  was  now 
(iised,  for  the  assignee  had  the  estate  in  him  before 
try.  But  in  Eaton  v.  Jaques^  this  is  denied  by  Mr. 
LStice  BuUeTj  who  says,  Lord  HoU  is  mistaken,  for  that 
t  (Mr.  Justice  BuUer)  had  looked  into  the  precedents, 
id  found  that  they  always  alleged  xnrtute  cujus  the  as-* 
Boee  entered  and  was  possessed.  Be  it,  therefore,  that 
&  this  respect  Lord  Holt  was  mistaken,  though  the  de-» 
laration  in  the  case  before  him  contained  no  such  aver-» 
tient,  either  as  to  the  ori^nal  lessee^  or  the  assignee  of 
^  lessee;  still  Lord  Hol^s  authority  in  point  of  opinion 
"^^■xudns  precisely  the  same,  namely^  that  such  averment 
^  not  necessary,  being  only  what  the  law  would  imply^ 
apposed  certainly  by  that  of  Mr.  Justice  Btdler;  and 
*^niitting  Mr.  Justice  Buller  to  have  been  right  as  to 
^G  £ict,  that  all  declarations,  before  and  since  that  parti- 
^W  case,  contained  and  still  contain  this  allegation,  it 
"^^uld  equally  leave  the  question  unsettled,  of  which 
^••cription  the  allegation  is  to  be  considered,  whether 
^  Hialter  of  fact  or  matter  of  law.  No  case  has  been 
^*ed  m  which  these  words  have  been  traversed,  and 
<<^h  traverse  has  been  held  good ;  on  the  contrary,  it 
will  immediately  be  seen  the  only  decided  case  is  the 
C&er  way.  That  is  the  case  of  Walker  v.  Reeves  (a), 
which  was  covenant  for  rent  reserved  upon  a  leas^ 
hj  an  assignee  of  the  reversion,  against  an  assignee  of 
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1819.  the  original  lessee.    The  defendant  pleaded  two  difierent 

WillTvms      P^^^'     The  first  was  demurred  to.     In  the  second^  be 

v.  stated,  that  before  the  rent  in  question  became  due,  he 

BosANQUET.    assigned  all  the  estate,  title,  interest,  and  term  of  years, 

which  he  then  had  to  come  in  the  premises,  to  one 
Miggs;  Jjy  virtue  of  which  assignment  JRiggs  entered,  and 
was,  and  still  is  possessed  thereof,  &c.     To  this  plea  the 
plaintiff  replied,  that,  at  and  after  the  time  when  the 
rent  in  question  became  due,  the  defendant  remained 
and  continued  in  possession  of  the  premises,  withoot 
this,  that  the  said  Riggs^  at  any  time  before  the  rtxA 
became  due  and  in  arrear,  entered  into  the  premises 
and  was  possessed  thereof.     The  defendant  demurred  to 
diis  replication,  and  shewed  for  cause,  tliat  the  plaintiff 
had  therein  traversed,  and  attempted  to  put  in  issue 
matter  of  law  only,  and  not  auy  matter  traversable  or 
issuable.     The  Court,  after  argument  took  time  to  conr 
sider;  and  Lord  Mansfield  in  delivering  their  opinioi^ 
said,  "  That  they  did  not  enter  into  the  merits  of  tb^ 
first  plea,  for  that  they  were  unanimous  in  thinking  tb^^ 
the  replication  to  the  second  was  not  good,  unless  it  b^^ 
gone  farther,   and  charged  the  second   assignment   ^^ 
have  been  fraudulent;    that  by  the   assignment,    tb^ 
title  and  possessory  right  passed,  and  the  assignee  b^' 
came  possessed  in  law ;"  and  his  Lordship  added,  ^^  tb^^ 
that  case  was  by  no  means  like  Eaton  v.  Jaquet^  for  tb^ 
assignment  there  being  a  mortgage  from  the  nature  ^ 
the  transaction,  it  was  not  an  assignment  to  that  purpo^^ 
it  was  a  mere  security  till  the  mortgagee  called  for  b*^ 
money ;  the  mortgagor  was  to  be  left  in  possession,  a-^^ 
to  pay  the  interest^  and  it  was  not  understood  by  eitt^^^ 
of  the  parties  that  the  mortgagee  should  be  liable  for  tX^^ 
rent"    Takmg  it,  then,  that  the  assignee  is,  afler 
ceptance  of  the  assignment,   liable  without  entry 
possession,     Eaton  v.  Jaques  will  stand  on  its  own  pe^^^ 
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liar  ground,  which  is,  that  an  assignment  of  a  lease,  IS  19. 

taken  by  way  of  pledge  or  security,  differs  in  this  re- 
spect from  an  absolute  assignment ;  so  that  entry  and  pos- 
session are  necessary  to  make  the  assignee  in  the  former     Bosanquet. 
case  liable.     On  the  other  hand,  three  cases  in  Equity 
have  been  cited  precisely  similar  to  the  present.    In  the 
case  of  Sparkes  v.  Smith  (a),  the  Court  of  Chancery  re- 
fiiaed^  on  bill,  to  compel  an  assignee  of  a  term  on  mort- 
gage to  discover  his  assignment;    the  object  of  the 
lessor  in  requiring  it,  being,  to  make  the  assignee  liable 
to  the  covenants  of  the  mortgagor,  although  he  had  not 
tsken  actual  possession  of  the  premises ;  and  the  Court 
there  said,  it  was  the  mortgagee's  folly  to  take  an  assign- 
ment of  the  whole  term,  whereby  to  subject  himself  to 
^  covenaDts  in  the  original  leasee  and  not  to  take  a 
derivative  lease  of  all  the  term,  but  a  month,  week,  or 
A  day,  as  he  might  have  done;   yet,  inasmuch  as  he 
*!us  only  mortgagee,  who  never  was  in  possession,  they 
^'ould  not  assist  the  plaintiff  to  charge  him,  but  left  him 
to  lr^^cover  at  law  as  well  as  he  could.     In  Pilkington  v. 
Sk<xJ[£er  (i),  where  «i*100  were  lent  by  way  of  mortgage 
iip^Km  an  assignment  of  a  building  lease,  and  the  mort- 
gsfpcua*  never  entered  nor  took  possession,  but  lost  the 
iDOtmoy  lent,  the  defendant  in  Equity  having  recovered 
sgtunst  the  mortgagee^  as  assignee,  the  rent  reserved  on 
d^  lease,  the  bill  was,  to  be  relieved  against  the  recovery 
stLscur;  and  the  Court  dismissed  it,  saying,  the  mortgagee 
^"^^  ill  advised  to  take  an  assignment  of  the  whole  term. 
UA  >>oth  these  cases,  the  principle  of  Law,  that  an  assignee 
^^  ^hole  term  is  subject  to  the  covenants  contained  in 
sii  Original  lease,  is  fully  admitted.     The  different  event 
^  ^he  applications  arose,  therefore,  from  the  parties 


(")  2   Vem.  275.  S.  C.  Poxtell  on  Mortgages ^  \sl  edit,  78. 
^  C^)  2  Fern.  374.  S.  C.  Powell,  7g, 
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I819.         having  changed  sides  on  the  applications  to  the  Coart* 

i^v^  rpj^^  third  case,  Lucas  v.  Comerford  (a),  was  a  bill  filed 

^,  by  executors  of  the  lessor  against  the  depositary  of  a 

BosANQUET.    lease  to  secure  a  debt,  for  specific  performance  of  a  cove^ 

nant  in  the  lease  to  rebuild  houses.    In  that  case  Lord 
Thurkrm  said,  ^^  it  was  no  matter  whether  the  defendant 
took  the  lease  as  a  pledge  or  as  a  purchase,  he  could 
not  take   the  estate  without  taking  the  burthen  (ft).'* 
The  case  of  Eaton  v.  Jaques  stands  then  as  a  single 
case^  opposed  as  I  have  stated;  but  if  there  were  no 
authority  against  it,  is  it  upon  principle  to  be  supported? 
The  assignment  of  a  lease  for  the  whole  term,  whether 
absolute,  or  subject  to  a  proviso  for  re-assignment  in  a 
certain  event,  is,  as  far  as  concerns  the  interest,  to  be 
transferred  precisely  the  same;  and   the  assignment, 
as  in  the  present  case,  is  of  all  the  right,  tide^  and 
interest  of  the  assignor,  in  the  lease.   So  completely  doei 
the  interest  pass  from  the  one  and  vest  in  the  other,  that 
there  is  a  covenant  to  re-assign  when  the  money  shall  be 
repaid. — The  whole  interest  is  therefore  assigned,  a^^ 
the  whole  is  to  be  re-assigned.     It  vests  then  absolutely'* 
till  such  re-assignment,  in  the  party  who  is  to  re-assig*** 
and  is  not  less  absolute,  because,  by  agreement  betwe^^ 
the  immediate  parties,  to  which  the  lessor  is  no  paT^^^ 
the  assignor  may  in  an  event,  which  may  or  may  t^ 
happen,  entitle  himself  to  a  re-conveyance^  such  as  by 
money  being  repaid  in  the  intermediate  time;  till  stt 
re-assignment,  the  assignee  stands  in  the  situation  of 
assignor,  and  is,  as  against  the  lessor,  subject  to  all 
liabilities  created  by  the  lease;  and  if  the  one  were  lia 
without  entry  and  possession,  the  other  is  equally  so ;  sr 
that  the  former  would  be  liable,  has  I  conceive  becnfiB-^^ 
shewn.     But  in  this  case,  as  it  seems  to  me,  there  can 
no  doubt  whatever ;  for  here  the  special  verdict  finds 

(fl)  Powell^  80.— (i)  1  Vci,  JuH.  235. 
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the  maoey  was  not  paid  on  or  before  the  day,  when,  it*  I8I9. 
not  paid,  the  assignment  was  to  become  absolute :  it  did  vy'^^^' 
therefore  become  absolute,  so  that  this  is  strictly  the  ^ 

case  of  an  absolute  assignment,  and  subject,  therefore,     Bosanquet. 
to  all  the  rules  which  affect  it  as  such.     It  has  been 
farther  said,  that  there  is  no  privity  of  estate,  because 
possessioa  was  not  taken,  nor  privity  of  contract,  in 
reelect  of  which,  the  original  lessee  would  be  liable 
without  possession.      But  it  is  not  so,  for  there  is  a 
privi^   of  estate,  if  legal  possession,  that  is,  accept- 
ance of  the  thing  assigned  by  acceptance  of  the  as« 
signment,  be  equivalent  to  actual  entry,  which  it  is,  if 
there  be  any  justice  in  the  observations  already  made; 
and  even  as  to  privity  of  contract,  there  is  such  privity 
also,  for  the  contract  of  the  lessor  is  with  the  lessee  and 
his  assigns,  and  the  defendants  here  are  the  assignees  of 
the  lessee:  it  is  therefore  a  contract  between  the  lessor 
and  the  assignees,  that  is,  in  this  case^  between  the  plain- 
^and  the  defendants.     The  cases  of  bankruptcy  have 
been  alluded  to,  but  they  stand  on  a  different  ground. 
bk  the  case  of  actual  acceptance,  assignees  would  of 
PQiirse  be  liable,  and  they  may  accept  without  entry ; 
I'ttt  the  assignment  is  not  compulsory  on  them  to  take; 
^  they  do  not  take,  they  will  not  be  liable,  notwith- 
'^^nding  the  assignment ;  but  if  they  elect  to  take,  then  it 
^  their  taking,  yet  they  do  not  become  liable  as  assignees 
Ry  tile  mere  assignment  alone.  To  thecasesof  Westerdell  v. 
-^^^fc^a),  and  Stone  v.  Evans  (6),  it  will  be  sufficient  merely 
^  i^er,    as  shewing  the  disapprobation  which  Lord 
^^^^'•yon  certainly  felt  and  expressed  of  the  decision  in 
^^on  V.  Jagues  ;  and  to  this  it  is  hardly  necessary  to  add, 
^'^at  is  well  known,  that  it  did  not  meet  with  the  appro- 
•^•fiom  of  the  profession  at  large  at  the  time.   Still  remain- 

(«>  7  Term  Rep.  306 (/<)  WoodfalPt  Landlord  and  Te- 

"«**,  5lh  edit.  sa. 
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Jaques  is  not  to  be  considered  as  having  be 
decided.     This  case  being  therefore  removed 
way,  and  the  Law  being  otherwise  clear,  the  c( 
is,  that  the  plaintiiFis  entitled  to  judgment 

My  Brother  Richardson  not  having  been 
the  argument,  declines  giving  any  opinion. 

Judgment  for  the 


Monday, 
May  24. 


Dalby  v.  Hirst. 


An  usage  for      Xhis  was  an  action  of  assumpsit:  the  declai 
the  on-i^oing  .-ii  .i  i/.         ^i^t 

tenant  of  a  farm  tamed  three  special  counts ;  the  first  ot  which  \ 

in  a  particular    on  the  2d  of  May^  1 800,  the  plaintiff  becan 

stow  his  work"    t^'^*^^^  ^  ^^®  Samuel  Elam,  of  a  certain  fiini 
labour,  and  ex-  ing  40  acres  of  land,  situate  in  -the  parish  of 

pense  in  ma-      i^  the  county  of  York,  the  reversion  of  the 
tiunng, tilling,    ,    i        .  i        .i«  i    ^ 

fallowing,  and    belongmg  to  the  said  Samuel  Elam,-  and  that  t 

sowing  accord- 
ing to  the  course  of  husbandry,  and  for  the  landlord  to  pay  hinf  a 
compensation  in  respect  thereof,  is  a  valid  and  reasonable  usage, 
tion  in  assumpsit  stated,  that  the  plaintiff  had  sowed  divers,  to  wi 
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continued  tenant  thereof  until  the  Ist  oi  January,  1807,  J  8 19 

OQ  which  day  the  reversion  came  to,  and  vested  in  one 
JjosepA  Hirst,  by  assignment  thereof,  whereon  the  plain- 
tiff became  tenant  of  the  said  farm  to  the  said  Joseph         Hirst. 
*iirst,  and   so  continued   until  the  1st  of  December, 
1816,  when  Joseph  Hirst  died,  whereupon  the  reversion 
^^ted  in  the  defendant,  then  being  the  son  of  the  jsaid 
^<^h  Hirst,  and  that  the  plaintiff  became  tenant  of  the 
wm  to  the  defendant;  that  according  to  the  due  course 
^  husbandry,  used  and  approved  of  in  the  country 
^liere  the  premises  lay,  the  tenant  of  every  farm,  con- 
tfoing  arable  and  meadow  lands,  not  being  restricted 
^m  80  doing  by  any  special  agreement,  had  been  used 
^d  accustomed,  from  time  to  time  during  his  tenancy, 
to  bestow  his  work  and  labour,  care,  diligence,    and 
^^^pense  in  and  about  the  manuring,  tilling,  fallowing, 
Mil  sowing,  that  is  to  say,  with  corn,  clover,  and  seeds, 
^  such  lands  of  his  farm  as,  in  the  due  course  of  hus* 
btadry  used  and  approved  of,  required  to  be  manured, 
^^1^»  fallowed,  and  sown,  as  aforesaid,  and  hath  been 
^'^^  and  accustomed,  at  his  own  expense,  to  find  and 
provide  all  materials  and  necessary  things  used  and  ap- 
P'^^  in  and  about  such  manuring,  tilling,  fallowing,  and 
'o^Uig;  and  in  case  the  tenant  of  such  farm  had  quitted 
^^  Same  without  having  received  the  benefit  of  such 
'"^'^Uring,  tilling,  fallowing,  and  sowing,  as  aforesaid, 
•^^^*tiing  to  the  due  course  of  husbandry  in  respect  of 
•'^^'^  tenancy,  and  had  not  received  upon  his  entry  on 
«nch  form  an  equivalent  benefit  without  paying  for  the 
*^^^  the  landlord  of  such  farm  had,  during  all  the  time 
•^^esaid,  been  used  and  accustomed  (unless  exempted 
^'^^''^Irom   by  any   special  argeement)   to   make  such 
^^'^^•^t,  as  aforesaid,  (he  having  used  and  cultivated  the 
^^'  according  to  the  due  course  of  husbandry)  a  rea^ 
'^^'^^ble  compensation   in  respect  of  such  manuring, 
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tiUing,  fallowing,  and  sowing,  as  aforesaid,  of  whick 
such  tenant,  at  the  time  he  so  quitted  such  &rin,  had  not 
according  to  the  due  course  of  husbandry  in  respect  of 
such  t^iancy  received  tlie  benefit.     The  plaintiff  then 
averred,  that  he  continued  to  be,  and  was,  t^iant  to  the 
defendant  of  the  land  of  the  farm  until  the  2d  of  Fe^ 
hruatyj  1818,  and  of  the  buildings  thereof  with  the  appur- 
tenances, until  the  1st  of  May^  in  that  year,  on  which  last 
mentioned  day  he  quitted  and  delivered  up  possession  of 
the  land  and  buildings  of  the  farm  respectively  to  tbe 
defendant;  and  that  during  hb  tenancy,  the  plainti^  not 
being  restricted  from  so  doing  by  any  special  agreement 
did  bestow  his  work  and  labour,  care,  diligence^  and  ex- 
pense in  the  manuring,  tilling,  Imd  fallowing  diver%  to 
wit,  ten  acres  of  the  said  land,  and  in  tiUing  and  sowing 
with  wheat  divers,  to  wit,  ten  other  acres  of  the  said  land; 
and  in  sowing  with  clover  divers,  to  wit,  ten  other  acres 
of  the  said  land;  and  in  sowing  with  seeds  divers,  to 
wit,  ten  other  acres  of  the  said  land ;  and  in  manuriog 
divers,  to  wit,  ten  acres  of  the  said  meadow  land;  the 
said  portions  of  land,  in  the  due  course  of  hud)aDdi7 
there  used  and  approved  of,  requiring  respectivdy  to  be 
so  manured  and  tilled,  fallowed,  and  sown,  as  aforesaid- 
And  the  plaintiff  farther  said,  that  at  the  time  he  ^ 
quitted  the  farm,   he  had  not  received  the  benefit  ^ 
such  manuring,   tilling^   fallowing,  and  sowing,  so  ^ 
him  made  according  to  the  due  course  of  husbani^^ 
in  respect  of  such  tenancy;  that  he,  upon  entering    ^^ 
the  said  farm,  did  not  receive  any  equivalent  ben^^^ 
and  that,  during  his  tenancy  thereoj^  he  cultivated 
same  according  to  the  course  of  good  husbandry  in 
spect  of  such  tenancy  (of  all  which  premises  the 
fendanthad  notice);  and  thereupon,  in  consideration 
the  premises,  he  the  defendant  not  being  exempt 
from  by  any  special  agreement,  undertook  and  promi 
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ibe  mad  plaintiff^  to  make  to  him  such  retsonable  com- 
pensation, as  aforesaid,  in  respect  of  such  manuring, 
tilling,  fallowing,  and  sowing,  of  which  the  plaintiff  at 
the  time  he  had  quitted  the  said  farm,  had  not,  accord- 
ing to  the  due  course  of  husbandry,  in  respect  of  the 
tenancy,  received  the  benefit;  and  the  plaintiff  averred, 
that  a  reasonable  compensation  in  respect  of  such  ma- 
varing,  tilling,  fidlowing,   and  sowing,   of  which  the 
plaintiff^  at  the  time  he  so  quitted  the  said  fiirm,  had 
not,  according  to  the  due  course  of  husbandry,  in  re- 
epect  of  the  said  tenancy,  received  the  benefit,  amount- 
ing to  «£S00,  whereof  the  defendant  had  notice,  and 
eooording  to  the  said  promise  and  undertaking  in  that 
bdialf  made^  became  liable  to  pay  the  plaintiff  the  said 
aun  of  money,  when  the  defendant  should  be  thereunto 
afterwards  requested. 

The  second  count  stated,  that  in  consideration  that 
the  plaintiff  had  manured,  tilled,  fidlowed,  and  converted 
five  acres  of  the  land  into  grass  land,  and  had  left  ma- 
4nire  made  on  the  land,  and  unspread  thereon,  at  the 
time  he  quitted  the  farm,  and  had  sown  twoi^  acres 
'whSi  wheat  and  clover,  which  in  the  due  course  of  hus- 
bandry required  to  be  manured,  tilled,  fidlowed,  and 
eown,  and  left  the  wheat,  clover,  and  seeds  growing 
tiiereon  for  the  use  or  ben^  of  the  defendant,  he  the 
^bfendant  promised  to  pay  the  plaintiff  so  much  as  he 
therefore  reasonably  deserved  to  have  for  so  doing,  when 
he  tfaedefendant  should  be  thereunto  afterwards  requested. 

The  third  count  stated,  that  the  plaintiff  having  ex- 
pended divers  large  sums  of  money,  and  bestowed  his 
work  and  labour  by  himself  and  his  servants,  in  ma- 
nuring, tilling,  fallowing,  ploughing,  harrowing,  and 
sowing  the  said  farm ;  and  being  also  possessed  of  large 
quantities  of  manure  on  the  farm ;  that  the  defendant, 
in  oonsideratimi  of  the  premises,  and  also  in  considera- 
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isig.  tion  that  the  plaintiff  would  relinquish  and  give  up  the 

1^^^*^  farm  on  a  certain  day  therein  mentioned,  and  the  bene- 

V.  fit  of  his  work  and  labour,  and  would  leave  the  manure 

Hirst.        thereon  for  the  use  of  the  defendant;  the  defendant  pro- 
mised to  pay  the  plaintiff  so  much  money  as  one  Edward 
Wilby  and  one  George  Armitage  should  ascertain  and 
determine  to  be  a  due  and  proper  sum  of  money  for  the 
same :  the  plaintiff  then  averred,  that  he  relinquished  the 
premises,  and  the  benefit  of  his  work  and  labour,  and  left 
the  manure  for  the  defendant;  and  that  Wilby  and  Armi^ 
tage  afterwards,  in  pursuance  of  the  reference,  ascertained 
and  determined  that  the  defendant  should  pay  to  the  plain- 
tiff c£l  40.  145.  2d.     To  these  special  counts  were  added 
counts  for  work,  labour,  and  materials  found ;  for  work 
and  labour  generally,  for  crops  of  com,  turnips,  and 
clover,  and  divers  fallows,  and  large  quantities  of  tillage 
and  also  large  quantities  of  manure,  goods  bargained  and 
sold  by  plaintiff  to  defendant,  and.the  usual  money  counts. 
— The  defendant  pleaded  non-^issutnpsitf  and  paid  £20 
into  Court  on  all  the  common  counts  of  the  declaratioicu 
At  the  trial  of  the  cause  before  Lord  Chief  Bar<^ 
Richards^  at  the  last  assizes  at  York^  the  plainlifi^  in  orc^-^ 
to  support  the  custom  and  real  usage  of  the  Country, 
stated  in  the  first  count  of  the  declaration,  and  on  whL 
alone  evidence  was  adduced  as  to  that  point,  called  se^ 
ral  witnesses,  who  swore,  in  substance,  that  the  usage 
for  the  landlord  to  make  a  reasonable  compensation  " 
the  outgoing  tenant,  in  case  he  had  not  obtained 
equivalent  for  the  improvements  in  tilling  and  sowii 
the  farm,  as  well  as  for  the  manure  left  in  it  at  the  tii 
of  his  quitting  the  same.     The  first  stated,  that  it  wi 
the  custom  to  allow  the  outgoing  tenant  for  the  tilli 
that  was  left  on  the  &rm ;  but  he  did  not  know  whethe:^^ 
it  was  to  be  allowed  by  the  landlord  or  the  inco] 
tenant    The  second  said,  that  it  was  the  custom 
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have  two  valuers  appointed,  who  were  to  make  a  valua-  J  819. 

tioo  between  the  landlord  and  the  outgoing  tenant  at  the         n^^**^ 
time  he  quitted  the  farm ;  and  if  the  tenant  had  been  ^, 

^ilty  of  dilapidations,  the  landlord  received  an  cquiva-  Hiii^t. 
lent;  and  if  the  tenant  was  entitled  to  any  thing,  they 
were  to  ascertain  what  was  due  to  him  from  the  land- 
lord; and  that  seeds  and  mandre  were  valued  for  the 
tenant  in  case  any  were  left  by  him  on  the  fiurm.  A 
third  swore,  that  the  custom  was  for  a  tenant  to  go  off 
m  the  same  state  in  which  he  entered  on  the  farm,  and 
what  was  valued  to  him  at  coming  in,  was  re-valued  at 
his  going  o£^  and  that  in  general  there  was  no  allowance 
fiir  manure  laid  on  the  meadow  lands,  though  sometimes 
there  was.  A  fourth  said,  that  the  usage  was  to  value 
lime  and  improvements  only. — For  the  defendant,  it  was 
attempted  to  be  proved  that  there  was  no  such  custom, 
that  there  had  been  a  practice  of  valuing,  but  that  it  was 
always  done  by  agreement,  though  it  could  not  be  sworn 
that  such  a  custom  had  not  existed  without  an  agree- 
ment. It  appeared  that  the  valuation  of  «£l40.  145.  2(L 
t&r  the  plaintiff,  as  stated  in  the  third  count  of  the  de- 
claration, was  made  for  tillage  and  half  tillage,  wheat, 
•eeds,  and  grass  sown,  and  manure  left  on  the  premises. 
For  the  defendant  it  was  objected, — First,  that  the  custom 
as  laid  in  the  declaration  was  not  proved,  nor  was  it 
averred  or  stated  to  be  a  reasonable  custom.  Secondly, 
that  the  custom  was  bad,  as  it  did  not  appear  to  have 
existed  from  time  immemorial ;  that  it  was  unreasonable, 
as  it  stated. that  the  tenant  of  every  farm,  containing 
arable  and  meadow  lands,  was  entitled  to  a  compensation ; 
that  this  might,  therefore,  apply  to  others  than  tenants 
&r  years,  and  was  uncertain.  Thirdly,  that  the  declara- 
tion was  substantially  bad,  as  the  custom  stated  is  ^^  for 
every  tenant  of  any  &rm,  containing  arable  and  meadow 
Iftnds  f*  and  it  was  not  averred,  that  the  plaintiff's  &rm 
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18I9.  ccmtained  arable  lands,  nor  that  he  tilled  all  such  lands 

as  were  required  to  be  tilled,  but  only  that  he  tilled 
some.     It  was  also  alleged  in  the  declaration,  that  the 
Hirst.        tenant  might  receive  an  equivalent  for  manuring^,  &a 
those  lands  which  required  to  be  manured;  and  no  evi- 
dence was  adduced  to  shew  that  the  lands  in  question 
required  manure^  neither  was  it  proved  what  expenses 
the  plaintiff  had  incurred,  nor  what  ben^t  he  had  fe> 
oeived  when  he  took  possession  of  the  farm.     The  Lord 
Chief  Baron,  however,  was  of  opinion,  that  in  point 
of  strictness,  this  was  an  usage  of  the  country  and  not  a 
custom,  and  that  such  usage  was  not  unreasonable,  and 
left  it  to  the  Jury  to  determine,  whether  the  compensatioii 
claimed  by  the  plaintiff  was  usual.  -His  Lordship  also 
thought,  that  the  usage,  as  laid  in  the  declaration,  had 
been  fully  proved.    They  accordingly  found  a  verdict 
for  the  plainti£^  damages  £l^2.  IBs* 

Mr.  Serjt.  Crossj  on  a  former  day  in  this  term,  had 
obtained  a  rule  nisif  that  the  judgment  in  this  case  might 
be  arrested,   or  the  verdict  set  aside  and  a  new  tria^ 
granted,  or  the  damages  be  reduced  to  the  matta:s  vc^ 
particulars  which  formed  the  subject  of  the  first  coo^*^ 
of  the  declaration.     By  these  particulars,  the  plaint^-^ 
claimed  the  sum  of  c£l3.  Is,  for  a  quantity  of 
left  in  a  heap  on  the  farm ;  £22.  lOs,  for  grass 
which  the  plaintiff  had  not  entered  upon,  and  a  quantir 
of  manure  in  the  yard  amounting  in  value  to  £25. 


Mr.  S^t.  HuUock  subsequently  shewed  cause; 
as  to  the  arrest  of  judgment: — two  objections  have 
raised  for  the  defendant,  namely^  that  the  form  of  the  firs 
count  of  the  declaration  was  bad ;  and  that  the  custom 
laid  in  that  coudt  was  unreasonable  and  uncertain.  As 
the  first  objection ;  it  has  been  said,  that  that  count  d 
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contain  an  averment^  that  the  farm  oonsiited  of  arable  18 19. 

and  meadow  land,  and  as  it  was  proved  to  have  con-         t^T"^ 

Dalbt 

listed  of  both  it  was  defective;  and  the  second  objection,  t?. 

ms  to  the  structure  of  that  count  was,  that  the  plaintiff        Hirst. 

had  not  averred,  that  he  had  tilled  all  lands  requiring 

to  be  tilled,  but  only  some  of  them.      But  the  count 

itself  contains  sufficient    answers  to  these  objections; 

if  not,  the  omission  or  defect  must  be  cured  by  verdict 

The  plaindff  avers  in  that  count,  the  sowing  with  wheat 

of  a  certain  number  of  acres  of  land.     When  the  wheat 

was  sown  the  land  must  have  been  arable;  so  when  the 

clover  and  seeds  were  sown,  the  lands  on  which  they 

ware  sown  must  have  been  also  arable.     The  plaintiff 

also  averred,  that  he  manured  a  certain  number  of  acres 

of  meadow  land,     lliese  averments  clearly  shew  that  the 

fiurm  consisted  of  both  arable  and  meadow  land,  for  the 

allegation  is  distinct  as  to  the  manuring  of  meadow 

land.     As  to  the  objection,  that  it  is  not  averred,  that 

all  the  lands  which  required  tilling  had  been  tileld ;  it 

is  allied,  that  the  *^  portion  of  lands,  manured,  tilled, 

and  sown  in  due  course  of  husbandry  there  used  and 

approved  of,  requiring  respectively  to  be  so  manured, 

tilled^  fidlowed,  and  sown,  as  aforesaid."     These  lands, 

therefore,  were  only  necessary  to  be  tilled  according  to 

the  due  course  of  husbandry  at  that  time.     If  all  the 

lands  which  ought  to  have  been  tilled  were  not  so,  the 

defendant  should  have  given  it  in  evidence.     But  even 

if  the  first  count  be  defective,  on  the  objections  raised 

to  it,  still  such  defect  is  cured  by  verdict.     Spiercs  v. 

Parker  {a\  Rushton  v.  Aspinall  (i),  Collins  v.  Gibbs  {c\ 

Skinner  v.  Gtmtan  {d).     It  has  been  farther  insisted  for 


(a)  I  Term  Rep.  145,  per  Buller,  J. (6)  2  Doug,  683, 

per  Mansfield,  C.  J. (c)  2  Burr.  699. {d)    I   IVnif. 

Sound,  228.  n.  1 .  N.  B.  All  the  cases  xvhereiti  de/i  ds  have  been 
held  to  be  cured  by  verdici,  are  collected  in  Stennel  v.  Siagg, 
1  Wm$.  Sound.  2'IB.  n.  1. 
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|^f£'  the  defendant,  that  even  if  the  first  count  be  good  in 

Dalby         point  of  form,  still  that  the  custom  as  laid  in  that  count 
V.  was  unreasonable  and  uncertain,  and  therefore  bad  in 

'^^^^         point  of  law :  but  it  was  not  laid  in  the  declaration  as 
a  legal  custom,  nor  was  it  intended  so  to  be,  for  it  is 
merely  stated  to  be  a  common  usage  in  the  neighbour* 
hood.    In  Legh  v.  Hewitt  (a),  where  an  objection  similar 
to  the  present  was  raised.  Lord  EUenborough  said  (i), 
<<  The  Jury  have  found  a  verdict  for  the  defendant,  under 
an  impression,  that  the  words  in  the  declaration,  <  accord- 
ing to  the  custom  of  the  country,'  required  a  more  strict 
and  specific  proof  in  respect  of  the  relative  quantity 
of  land  allowed  to  be  annually  in  tillage  than  I  think 
they  demanded.     The  words  are,  that  the  defendant 
promised  to  ^  use  and  occupy  the  premises  in  a  good  and 
husbandlike  manner,  according  to  the  cu8tt)m  of  the 
country  where  the  said  premises  lie.'     By  which  I  un- 
derstand the  parties  to  have  meant  no  more  than  this,  that 
the  tenant  should  conform  to  the  prevalent  usage  of  tVe 
country  where  the  lands  lie.     From  the  subject  mat^^ 
of  the  contract,  it  is  evident  that  the  word  custom^    ^ 
here  used,   cannot  mean  a  custom  in  the  strict  l^^ 
signification  of  the  word :  for  that  must  be  taken  v^^^ 
reference  to  some  defined   limit  or  space,   whicls^      ^ 
essential  to  every  custom  properly  so  called.    But       ^ 
particular  place  is  here  assigned  to  it ;  nor  is  it  capt-^"^ 
here  of  being  so  applied.     What  shall  be  considerec^B  ^ 
farming  as  a  good  and  husbandlike  manner^  must  y^"^^ 
exceedingly  according  to  soil,  climate,  and  situat^^^^' 
and,   therefore,    the  custom   of  the  co/untry^  with         '^ 
ference  to  good  husbandry,  must  be  applied  to  the        sp- 
proved  habits  of  husbandry  in  the  neighbourhood  u^nder 
circumstances  of  the  like  nature."     The  language  of      Mr. 
Justice  Le  Blanc  in  that  case  is  equally  strong,       and 


{a)  4  Eait,  l54. [h)  lUd.  159. 
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coupled  with  Lord  EUenborot4gh%  is  a  sufficient  answer         18 19. 

to  the  objection,  as  to  the  custom's  not  being  laid  in         n"^^ 

the  declaration  as  a  custom  from  time  immemorial.    All  v. 

customs  of  husbandry  are  founded  on  the  same  prin-         Hirst. 

ciples  as  the  present,  namely^  the  existing  and  prevalent 

usage  of  the  country  where  the  farm  may  be  situate. 

But  it  has  been  said  that  this  custom  is  unreasonable : 

on  the  contrary,  it  is  extremely  beneficial  both  to  the 

landlord  and  to  the  tenant ;  it  induces  the  latter,  when 

he  b  about  to  quit  his  farm,  to  till  it  in  the  same  manner 

as  if  his  term  were  to  continue.    If  he  were  to  receive  no 

remuneration  from  his  landlord,  he  might  expend  all 

the  manure  on  the  part  he  was  entitled  to  till,  on  taking. 

his  way-going  crop.     But  by  tliis  usage,  the  whole  of 

the  estate  is  kept  in  a  proper  state  of  cultivation,  and 

the  tenant  receives  a  compensation  for  so  doing.     But 

this  custom  is  if  possible  more  beneficial  to  the  landlord 

than  the  tenant.     The  one  is  reimbursed  his  expenses 

at  the  end  of  the  term,  the  other  is  entitled  to  expect 

that  his  lands  will  be  left  in  a  good  state  of  cultivation, 

by  which  means  he  may  raise  the  rent  on  the  succeeding 

tenant     A  custom  similar  to  the  present  usage  has  been 

recognised  and  sanctioned  in  the  cases  of  Senior  v.  Artni' 

tage  (a)f  and  Coleman  v.  Harvey  {b) :  though  Senior  v. 

Armitage  was  twice  tried,  still  no  objection  was  made  as 

to  the  validity  of  the  custom ;  at  the  first  trial  the  plaintiff 

proved  that  there  was  an  agreement  between  him  and 

the  defendant,  and  Mr.  Justice  Bayley  was  of  opinion 

that  the  plaintiff  was  bound  to  produce  it,  and  that  the 

custom  was  controlled  by  it,  and  consequently  directed  a 

nonsuit ;  but  on  the  second.  Lord  Chief  Baron  Thompson 

thought  it  a  valid  custom,  and  that  it  was  sufficient  for     • 

.  (a)  1  Holl,  N.  P.  Cas.  197. (6)  Tried  at  York  before 

Rooke,  J.  1813. 
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the  plaindflP  to  shew  that  it  existed  in  the  neighbburhoiP  al . 
In  fVigglesworth  v.  DaUison  {a)  it  was  established  that:.  «r 
custom,  that  tenants,  whether  by  parol  or  deed,  shoiiB<X 
have  the  way-going  crop  after  the  expiration  of  thi 
terms,  was  good ;  and  Lord  Chief  Justice  Mansfidd  the: 
said  {b\  ^^  that  it  was  a  good  custom,  and  that  it  wi 
just,  for  that  he  who  sows  ought  to  reap ;  and  that  it 
for  the  benefit  and  encouragement  of  agriculture."  So, 
here,  the  custom  is  for  the  benefit  of  agriculture.  In 
Beavan  v.  Delahay  (c),  the  custom  was  stronger  than  the 
present;  for  it  was  there  determined,  that  a  custom  feir  wl 
tenant  to  leave  his  way-going  crop  in  bams  of  the  fimn, 
after  the  expiration  of  the  lease,  and  when  the  tenant  hsul 
quitted  the  premises,  was  a  good  custom.  This  custom 
is,  therefore,  neither  unreasonable  nor  uncertain.  The 
first  count  alleges,  with  sufficient  certainty,  that  all  €tkB 
lands  requiring  tillage  were  tilled,  if  not,  the  defect  is  cured 
by  verdict.  As  to  a  new  trial,  there  can  be  no  grounds 
for  it  whatever,  as  the  evidence  for  the  plaintiff  is  mcpT^ 
than  sufficient  to  support  the  custom  and  first  count  of  tbe 
declaration;  the  verdict,  therefore^  cannot  be  disturbed 
that  ground ;  neither  is  the  defendant  entitled  to  have 
damages  reduced,  as  the  charges  for  manure,  and  el^e 
deduction  required  by  the  plaintiff  for  the  grass  laixd^ 
are  comprehended  in  the  first  count  of  the  declaration* 
and  the  defendant  paid  money  into  Court  on  the  co^^^' 
mon  counts  only. 


Mr.  Serjt  Cross  in  support  of  the  rule.  Tliis  cas^  ^^ 
complicated  both  as  to  law  and  facts.  The  evidam^^ 
adduced  at  the  trial,  was  wholly  insufficient  to  siv 
port  the  custom  as  laid  in  the  first  count  of  the 
daration.     As  to  the  sufficiency  of  the  declaration  i 


{a)  1  Doug.  206. («)  Id.  QO?. (c)  1.  H.  Bl.  5. 
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Jb  is  in  assumpsit  J  the  defendant  is  allied  to  have  ISiO* 

mised  to  pay  the  plaintiff  in  consideration  of  the         DALav 
aises.     But  the  premises  do  not  contain  a  sufficient  v. 

consideration  for  the  promise^  for  they  merely  com-  Hiaar^ 
''  an  alleged  usage  in  the  country  where  the  farm  in 
tion  is  situate,  and  the  allegation  is^  not  tliat  the  de- 
!&iit  undertook  to  pay  according  to  the  usage^  but 
promise  is  founded  in  consideration  of  the  usage 
E9  which  is,  therefore,  insufficient  There  is  a  wide 
nction  between  custom  and  usage,  the  one,  must  be 
iidered  as  the  lex  loci;  the  other,  a  mere  matter  of 
9  and  triable  in  pais,  A  party  might  be  bound  by  the 
Der,  although  he  were  ignorant  of  its  existence^ 
Ktom  creates  a  legal  title,  while  usage  is  only  evi- 
ce  of  it,  of  which  the  party  must  have  knowledge  be* 
^  he  can  be  bound.  In  IViggleswartli  v.  Dallison  (a)^ 
defiaidant  pleaded  liberum  tenemerUum^  and  the  plain- 
in  his  replication  pleaded  a  custom  within  the  parish^ 
reof  the  memory  of  man  was  not  to  the  contrary,  for 
mta  to  have  the  way-going  crops.  That  custom  was 
ided  on  lex  locij  and  bound  the  parties.  The  case  of 
h  T.  Hewitt  (6)  was  founded  on  an  alleged  usage,  and 
on  custom.  It  appears  that  Senior  v.  Armitage  (c) 
founded  on  a  custom.  If  the  plaintiff  here,  in  his  first 
It  had  alleged,  that  tlie  defendant  undertook  to  make 
^mpensation  without  mentioning  a  custom  or  usage 
>  do,  he  might  have  recovered ;  but  he  has  averred, 

in  consideration  that  other  landlords  of  farms,  in 

part  of  the  country,  had  been  accustomed  to  make 

iasonable  compensation  to  tenants,  for  tilling  and 

tiring,  that  the  defendant  undertook  to  make  a 

lar  Qompensation.     It  does  not  appear  to  what 


>  1  Dmig.  201. {b)  4  East,  154. (c)  I  HoltU 

197. 
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extent  of  country  this  custom  might  apply,  or  what  teiiaiili 
were  entitled  to  the  compensation ;  by  the  terms  of  the 
declaration,  it  might  extend  even  to  a  tenant  for  life^ 
who  is  entitled  to  emblements  by  the  general  rule  of 
law :  and  by  this  custom  he  would  be  entided  to  pay- 
ment for  his  tillage  also.  Besides,  the  plaintiff's  claim 
might  be  attended  with  most  dangerous  consequencei 
He  had  been  tenant  of  the  &rm  in  question  nearly 
twenty  years,  and  held  it  under  three  successive  land- 
lords. If,  therefore,  he  received  an  equivalent  when  be 
entered,  the  defendant  cannot  now  ascertain  what  sock 
equivalent  was,  nor  has  he  received  notice  to  prove  i^ 
and,  therefore,  the  plaintiff  is  not  entided  to  anj 
compensation  on  his  quitting  the  farm.  [Lord  Chief 
Justice  Dallas.  The  rule  is,  that  whatever  is  snflkient 
to  put  the  party  to  inquire  is  equivalent  to  nodoe^ 
besides,  here  it  is  averred  to  be  the  general  custom  ot 
the  country  where  the  farm  is  situi^.]  The 
itself  is  unreasonable  and  uncertain,  for  it  seems 
by  the  term  tenant,  every  species  of  tenant  would 
entitled  to  this  compensation.  But,  can  a  tenant  for  li^  -^ 
be  entitled  to  unexhausted  manure^  being  also  entid^^sd 
to  emblements?  The  usage  is  not  founded  on  local &^^^ 
or  the  state  of  the  country.  If  a  tenant  has  benefit^^ 
his  estate  for  an  indefinite  period  of  years,  how  is 
equivalent  to  be  ascertained?  A  further  olyection 
that  it  appears  that  the  tenant  is  entided  to  this  equit 
lent  whenever  he  quits  his  farm ;  so  that  he  would 
entided,  even  if  he  deserted  it.  It  should  have 
shewn,  that  the  tenant  was  entitled  on  quitting  at  thr 
expiradon  of  his  term.  [Lord  Chief  Justice  Dallau-- 
It  is  stated  that  the  plaintiff,  when  he  quitted  the  fiira, 
had  not  received  the  benefit  of  manuring,  &c.  according 
to  the  course  of  husbandry,  in  respect  of  his  tenancy.] 
*rhe  usage  alone  is  not  a   sufficient  condderation  to 
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atte  an  assumpsit:  and  even  if  it  were,  the  usage  itself         1819. 

I  unreasonable  and  indefinite.     No  precedent  can  be 

bund  where  a  plaintiff  has  succeeded  on  a  similar  usage. 

in  Senior  v.  ArmUage{a\  though  a  new  trial  was  directed,         Hirst. 

he  cause  was  not  carried  down.     There  ^is,  therefore, 

lo  instance  where  a  tenant  is  entitled  to  such  a  pecuniary 

"emuneration  as  is  now  sought  for.     Though  an  usage 

nay  in  some  cases  be  given  in  evidence,  still,  an  under- 

laking  founded  on  such  usage  cannot  be.     The  declara- 

ioR  does  not  even  allege  that  it  was  the  duty  of  the 

landlord  to  make  a  compensation,  or  the  right  of  the 

tenant  to  receive  it;  neither  is  the  usage  confined  to 

tioie^  tenancy,  or  place.     With  respect  to  the  structure 

of  die  first  count  of  the  declaration,  it  is  clearly  bad, 

10  It  is  not  alleged  that  the  farm  consisted  of  arable  and 

neadow  land,  which  should  have  been  stated,  to  bring 

1^  case  within  the  usage ;  and  it  should  have  been  shewn 

SM  it  consisted  of  arable  and  meadow  lands  when  taken 

f    the   tenant,    and  not  when  they  were  given   up: 

aither  does  it  allege  that  all  the  lands  were  tilled  that 

iqnired  tillage,  but  only  certain  portions.     As  to  the 

^idcnce,  it  was  proved  that  the  usage  was  of  a  compli- 

i^^tK)  nature,  and  that  it  varied  in  circumstances,  and 

ici  npt  amount  to  an  universal  or  general  usage,  as  laid 

*  tire  declaration.     No  agreement  was  proved,  nor  was 

^  Ascertained  whether  the  landlord,  or  the  incoming 

**atitmade  a  compensation  to  the  outgoing  one:  nei- 

'fct'  was  it  in  evidence,  that  the  plaintiff  had  not  re» 

wived  an  equivalent  on  entry,  the  proof  of  which  lay 

titf  htm,   it  being  a  negative  averment,    Williams  y. 

^  JEasi  India  Company  {b).    As  to  the  reduction  of 

ifnagsi^  the  plaintiff  has  included  more  items  in  his 


(h)  r  fii^tU  nep,  197. {b)  3  East,  193. 
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particulars  than  are  contained  in  the  declaration,  and 
they  arc  not  distinctly  alleged  t6  be  parts  of  the  usage. 

Cur.  Adv.  Fult. 


Lord  Chief  Justice  Dallas,  on  this  day,  delivered 
the  following  judgment  of  the  Court: — 

A  motion  has  been  made  in  this  cause  for  a  new  trial; 
and  in  case  the  Court  should  be  of  opinion  that  a  new 
trial  ought  not  to  be  granted,  then  the  defendant  con- 
tends that  three  sums  ought  to  be  deducted  from  the 
damages ;  besides  which  he  has  also  moved  in  arrest  of 
judgment. — The  action  is  of  assumpsit;  the  declaration 
states  that  on  the  2d  Mat/,  1800,  the  plaintiff  became 
tenant  to  Samtiel  Elam  of  a  farm,  containing  divers  acres 
of  land,  with  the  appurtenances,  of  which  the  reversioa 
belonged  to  the  said  Samuel  Elam;  that  the  plaintiff 
continued  such  tenant  till  the  reversion  came  to,  and 
vested  in  Joseph  Hirst  by  assignment;  that  the  plaintiff 
then  became  tenant  to  the  said  Joseph  Hirsty  and  so 
continued  till  his  death,  when  the  reversion  came  to  and 
vested  in  the  defendant,  and  then  the  plaintiff  became  his 
tenant — The  declaration  then  states,  that  according  to 
the  due  course  of  husbandry  used  and  approved  of  in  die 
country  where  the  said  premises  lie,  the  tenant  of  eve^ 
farm  containing  arable  and  meadow  lands,  not  being 
restricted  from  so  doing  by  any  special  agreement,  hadi 
been  used  and  accustomed,  from  time  to  time,  during 
his  tenancy,  to  bestow  his  work  and  labour,  care^  dili- 
gence and  expense  in  and  about  the  manuring,  tilling^ 
fallowing,  and  sowing,  (that  is  to  say)  with  com,  clover, 
and  seeds,  all  such  lands  of  his  said  fiirm,  as  in  the  due 
course  of  husbandry,  used  and  approved  of,  required  to 
"be   manured,  tilled,  fallowed,   and  sown  as  aforesaid; 
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and  hath  been  used  and  accustomed,   at  his  own  ex-  18I£)« 

pense^  to  find  and  provide  all  materials  and  necessary         Dalby 
things  used  and  approved  in  and  about  such  manuring,  v* 

tilling,  following,  and  sowing  as  aforesaid ;  and  in  case  ii^»r. 

the  tenant  of  such  farm  has  quitted  the  same  witliout 
having  received  the  benefit  of  such  manuring,  tilling, 
following,  and  sowing  as  aforesaid,  according  to  the  due 
course  of  husbandry,  in  respect  of  such  tenancy,  and 
has  not  received,  upon  his  entry  on  such  farm,  an  equiva- 
lent benefit  without  p<iying  for  the  same,  the  landlord 
a[  the  said  farm  has,  during  all  the  time  aforesaid,  been 
used  and  accustomed,   unless  exempted  therefrom  by 
any  special  agreement,  to  make  to  such  tenant  as  afore- 
said, ^he  having  cultivated  such  farm  according  to  the 
due  course  of  husbandry),  a  reasonable  compensation  in 
respect  of  such  manuring,  tilling,  fallowing,  and  sowing 
as  aforesaid,   of  which  such  tenant,    at  the  time  he 
quitted  the  said  farm,  had  not,  according  to  the  due 
coarse  of  husbandry,  in  respect  of  such  tenancy,  re- 
oaved  the  benefit.     Tiie  plaintiff  then  says,  he  continued 
tenant  of  the  said  farm  (to  wit)  of  the  lands  thereof, 
to   the  2d  February^    1818,   and   of  the  buildinjgs   to 
the  1st  of  Mai/f  in  the  said  last  year,  on  which  days 
respectively,  he  quitted  and  delivered  possession:  that 
during  such   tenancy  (i.e.)  on  the  1st  Februmyy  1815, 
and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  delivering  up,  not  being  restricted  by 
any  such    agreement,    he  did   bestow   his    work   and 
labour,  care,  diligence  and  expense,  in  and  al5out  the 
Jananuring,    tilling,   and  f^lowing  divers,    to  wit,   ten 
acres  of  the  said  land,  and  in  tilling  and  sowing  with 
wheat,  divers  to  wit  ten  other  acres  of  the  said  land, 
and  in  sowing  with-  clover,  divei*s  to  wit  ten  other  acres, 
and  in  sowing  with  seeds,  divers  to  wit  ten  other  acres, 
and  in  manuring,  divers  to  wit  ten  acres  of  the  sold 
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meadow,  the  said  portions  in  due  course  of  husbsodi^ 
there  used  and  approved  o^  requiring  respectively  to  b 
so  manured,  tilled,  fallowed  and  sown  as  aforesaid,  am 
averring  that  he  had  not  received  any  equivalent  boiefiti 
and  that  during  his  tenancy  be  cultivated   the  same 
according  to  the  due  course  of  husbandry,  of  wbidi  the 
defendant  had  notice ;  and  thereupon,  in  consideratioa 
of  the  premises,  the  defendant,  not  being  exempt  there- 
from  by  any  special  agreement,  undertook  to  make  hiai 
such  reasonable  compensation  in  req)ect  of  such  mar 
nuring,  tilling,  fallowing,  and  sowing  as  aforesaid,  of 
which  the  plaintiff  had  not  in  the  due  course  of  Jio«* 
bandry  received  the  benefit     And  the  plaintiff  aver^ 
that  he  had  not  received  such  benefit,  and  that  a  rea- 
sonable compensation  therefore,  amounted  to  a  laige 
sum  of  money,  to  wit,  <£200,  of  which  the  defeodani 
had  notice*     There  are  two  other  special  and  aliP 
eommon  counts  in  the  declaAition. 

The  general  issue  was  pleaded  to  this  dedaratiocBv 
and   the  cause  was   tried  before  Lord    Chief  BaR^ 
Richards  at  the  last  assizes  for  the  county  of  York^  wb^ 
the  plaintiff  obtained  a  verdict  for  of  122  155. 

His  Lordship  has  stated  the  evidence  in  his  repor 
and  it  appears  that  the  Jury  were  well  warranted  / 
finding  a  verdict  for  the  plaintiff;  as  the  custom  oraaa 
appears  to  have  been  most  satisfactorily  proved.    If 
Jury  had  deemed  it  to  be  unreasonable,  they  ougfa 
have  found  for  the  defendant ;  but  we  are  satisfied  t 
was  no  good  ground  for  contending  before  them 
the  custom,   or  rather  usage,   was  unreasonabk 
afibrds  the  strongest  encouragement  to  good  husl 
of  farms.     It  is  beneficial  to  landlords  and  tenanf 
the  land  of  the  former  receiving  a  lasting  beaef 
the  labour  and  expense  bestowed  by  the  tenant, 
ment  of  a  reasonable  compensation  to  the  laf 
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tlM  teoant  being  thereby  encouraged  to  pursue  a  good  18 19. 

course  of  husbandry,  by  the  assurance  he  has,  that  if  his         tJT''^ 
continuance  on  the  farm  should  not  enable  him  to  reap  v. 

the  full  benefit  of  what  he  has  done,  he  will  have  a  right  Hirst.. 
to  call  on  his  landlord  for  proportionate  compensation. 
We  think  there  is  no  ground  whatever  for  disturbing 
the  verdict  (which  appears  to  have  been  to  the  satis- 
&ctioB  of  the  Lord  Chief  Baron),  otherwise  than  by  re- 
ducing the  damages  to  c£'100  5s.  by  deducting  the  sum 
ci  £22  1 05.  included  therein,  for  grass  land  which  the 
plaintiff  did  not  enter  upon.  The  rule,  therefore,  must 
be  absolute  to  that  extent,  and  discharged  as  to  the  new 
triaL 

There  is  also  a  motion  in  arrest  of  judgm^it,  founded 

cm  some  supposed  defects  in  the  first  count  of  the  de^ 

daration. — First,  it  is  alleged  that  the  count  must  aver 

tbat  the  custom  or  usage  is  reasonable.     We  think  the 

custom  reasonable  on  the  face  of  the  declaration,  for  the 

CMiaes  before  stated ;  and  that  the  facts  and  circumstances 

stated  therein  form  a  good  and  substantial  cousiderar 

ticto  for  the  defendant's  promise. — Secondly,  it  has  been 

contended  tbat  the  custom  is  bad,  inasmuch  as  it  is 

*toled  to  be  that  the  tenant  of  every  farm  containing 

t^Tftble  and  meadow  lands  is  entitled  to  this  compensa* 

^3011 ;  and  it  is  urged  that  this  may  apply  to  others  than 

Hlere-tenonts  for  years,  and  is  therefore  uncertain.     We 

^nk  that  the  words,  <<  tenant  of  every  &rm  containing 

mble  and  meadow  lands,  not  being  restricted  from  so 

Aung  by  any  agreement,"  exclude  such  an  idea,  and 

■hear  with  sufficient  certainty  that  it  is  appliaible  only  to 

taants  of  forms  in  the  ordinary  sense;  and  that,  accord- 

^  to  the  common  acceptation  of  the  term,  it  applies 

^^  to  persons  occupying  as  husbandry  tenants. 

ITiirdly,  It  has  been  urged  that  the  declaration  is 
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181 9.  substantially  defective  in  this,  that  the  custom  and  usage 

jT"^  is  for  every  tenant  of  every  tarm  containing  arable  and 

V.  meadow  lands,  &c.  and  that  it  is  not  averred  that  the 

Hi  tt.sT.         plaintiff's  farm  contained  arable  land.    It  certainly  is  not 
so  averred  in  express  words,  but  in  effect  it  is  so  stated, 
for  the  plaintiff,  by  his  declaration,  claims  a  compensation 
for  the  work  and  labour,  care,  diligence,  and  expense 
bestowed  by  him  in  manuring,  tilling,  and  fallowing 
divers  acres  of  land,  in  tilling  and  sowing  other  lands 
with  wheat,  and  in  sowing  with  seeds  divers  other  acres, 
parts  of  the  farm  of  which  he  was  tenant.    There  is 
then  in  effect  a  statement  that  the  lands  were  arable 
lands,  and  at  the  utmost  it  is  only  a  defective  or  inao 
curate  statement  of  part  of  the  ground  or  title  of  action. 
On  this  motion  we  must  hold   that  the  plaintiff  at 
the  trial  proved  that  these  lands  were  arable,  becaose 
without  doing  so,  he  could  not  have  obtained  a  verdict 
In  the  case  cited  by  my  brother  HuUdck,  of  Suskton^' 
Aspinale  (a).  Lord  Mansfield  lays  down  the  rule  to  be, 
that "  where  the  plaintiff  has  stated  his  title  or  ground  of 
action  defectively  or  inaccurately  (because  to  entitle  hnn 
to  recover,  all  circumstances  necessary  in  form  or  sub- 
stance to  complete  the  title  so  imperfectly  stated,  most 
be  proved  at  the  trial),  it  is  a  fair  presumption  after 
verdict  that  they  were  proved ;  but  that  where  the  plain- 
tiff totally  omits  to  state  his  titie  or  cause  of  action  it 
need  not  be  proved  at  the  trial,  and  therefore  there  w 
no  room  for  presumption."     In  the  present  case  the 
plaintiff  must  have  proved  that  he  manured,  tilleo, 
fallowed,  and  sowed  the  lands  as  alleged  in  the  de- 
claration, and  by  this,  it  must  have  been  proved  that  the 
lands  were  arable. 


{a)    Dvifg.  654, 
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The  rule,  as  far  as  it  relates  to  arresting  the  judgment,  Jf]J£- 

must  therefore  be  ^  Dalby 

Discharged.  v- 

Hirst. 


Trotman  v.  HoLDEtt.  Mondaj, 

May  24. 

This  was  an  action  of  trespass  quare  clausum  Jregit.   Intretpasfguare 

The  defendant  pleaded,— first,  not  cuilty ;   secondly,  a  c{^^*l'^^ /regit 

justification  of  a  right  of  way,  over  the  locus  in  quoj  to  pleaded— ut 

a  close  of  which  he  was  the  occupier;   and,  thirdly,   notguiliy; 

liberum  tenementum.     The  plaintiff  added  a  simihter  to  f.^'^'^  J"«V^ca. 

^  lion  or  a  right 

the  first  plea,  and  traversed  the  second  and  last  in  his  of  way ;  and 
replication ;  and  added  a  new  assiimment  as  to  the  se-  ^^^^y*  ^'^^rum 

C7  #  ^M^^M^  JJ^S#9M 

cond.     Issue  was  joined  on  both  these  pleas,  as  well  as  The  plaintiff 
the  new  assignment     The  cause  was  referred  to  an  ar-  j^i"^^  issue  on 
bitrator,  who  found  for  the  plaintiff,  on  the  first  plea  of  Jravereed^iihe 
not  guilty,  without  any  damages ;  on  the  second  for  the  second  and  last 

defendant  generally;  on  the  third  for  the  plaintiff,  with-  P^*^."*'  """^  "^^'^ 
®  /  I  '    .         assigned  as  to 

cat  damages;  and  on  the  issue  taken  on  the  new  assign-  the  second.  An 

ment,  for  the  plaintiff,  with  one  shilling  damages.  arbitrator 

found  for  the- 
plaintiff  gene. 
Mr.  Serjt.  IjenSf  on  a  former  day  in  this  term,  had  rally  on  the  first 

obtained  a  rule  nisi  that  the  Prothonotary  might  tax  *"**  '*f '  P^®^*' 

,  ^  and  also  on  the 

the  plaintiff  the  full  costs  of  his  cause,  with  the  deduc-  new  a^8ignment 

tion  of  the  costs  on  the  issue  found  for  the  defendant,  by  ^i^h  one  shil- 
ling damages; 
and  for  the  de- 
fendant on  the  second  plea.  Held  :  that  the  plaintiff  was  entitled  to  his  full 
costs,  deducting  the  defendant's  costs  on  the  issue  found  for  him ;  although 
the  witDe6f»es  of  the  latter  were  detained  at  the  assizes,  by  the  plaintitl's 
having  withdrawn  his  record  for  the  purpose  of  amending  it. 


5^ 
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not  allowing  the  plaintiff  any  costs  on  that  issue,     t: 
relied  on  the  case  of  Martin  v.  Vallance  (a),  as  bei 
precisely  in  point,  with  the  exception  that  the  defend 
had  there  only  justified  a  right  of  way,  without  pi 
ing  liberum  tenementum.    He  also  cited  Asser  v.  Finch  ( 
and  Ibbotson  v.  Browne  {c). 


It 


Mr.  Serjt.  Vaughan  now  shewed  cause,  on  an  affida.^^x  t 
which  stated,  that  the  record  in  this  cause  was  enter-^^d 
the  first  for  trial  at  the  Spring  assizes  at  Glocester^  181  8  ,' 
that  the  parish  having  been  improperly  laid  in  the  c5l^ 
daration,  the  plaintiff  withdrew  his  record  ;  that  lei^^^^ 
was  given  him  to  amende  by  altering  the  xuune  of  xhte 
parish ;  after  which  the  cause  was  re-entered,  and 
nearly  the  last  in  the  paper,  when  it  was  referred 
above  stated.     He  insisted  that  as  the  defendant  ti^^ 
succeeded  in  the  substantial  part  of  the  cause,  viz. 
right  of  way,  he  was  at  least  entitled  to  his  costs 
that  issue,  and  it  would  be  a  great  hardship  that    1^^ 
should  bear  the  whole  of  the  costs  of  the  cause ;  and  mo^^ 
particularly  so,    as  in  consequence  of  the   plaintifl^* 
amendment,   many  of  the  defendant's  witnesses, 
were  in  attendance,   became  unnecessary,  and  the 
mainder  of  them  were  obliged  to  wait  more  than  a  w< 
as  the  cause  was  removed  from  the  top  to  nearly  the  bott^^^^ 
of  the  paper  on  account  of  the  record  being  at  first  cJ  ^ 
fectivc.     The  case  of  Gregory  v.  Ormerod  (rf),  thougls^ 
difiers  from  Martin  v.  Vallance  as  to  the  traversing, 
not  traversing  the  pleas  of  justification^  yet  Lord  CI^ 
Justice  Mansfield,   in  the  former,   said  (<?),   ^  It  i» 
monstrous  thing  that  when  a  plaintiff  has  been  who"*^       ^ 


a 


(a)  1  East,  35a- 
(d)  4  Taunt.  g8.< 


(b)  2  Lev.  234.* 
-(e)  Ibid,  101. 


-(c)  1  Barnes, 
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wrong  in  bringing  an  action  for  a  trespass,  which 
fiillj  justified  by  a  right  of  way,  or  other  right,  he 
shall  have  full  costs,  because  he  brings  another 
for  another  little  trifling  trespass  which  he  may 
bappen  to  be  able  to  prove."  Cook  v.  Green  {a)  is  ap- 
plicable in  principle  to  the  present,  and  is  an  authority 
shew  that  a  defendant  is  entitled  to  the  costs  both  of 
pleadings,  and  the  trial  of  the  issue  found  for  him. 


I6I9. 


Trotman 

V. 
HOLDSR. 


rHie  Prothonotary  said,  that  that  was  never  done^ 
in  the  action  of  replevin. 


Air.  Serjt  Lens^  in  support  of  his  rule,  was  stopped 
by  the  Court. 


Curiam^ — We  think  the  plaintiff  is  entitled  to 

fall  ootfti  of  his  cause,  as  prayed  for.     Gregory  t. 

O^merod  is  entirely  out  of  the  question ;  and  this  case 

tberefore  eomes  within  that  of  Martin  v.   Vallance^ 

"wbere  the  Court  of  Kin^s  Bench  said,  that  after  the 

practice  had  been  so  long  ago  settled  by  the  case  of 

V.  Finehy  which  had  been  followed  up  by  sub- 

detenmnations,  that  it  was  then  too  late  to  de- 

firom  it     Indeed,  there  is  no  case  to  be  found 

^^bcre  there  are  several  issues,  in  which  a  defendant  has 

been  held  entided  to  have  the  costs  of  an  issue  found 

Cbr  him,  deducted  from  the  coste  of  the  trial,  which  the 

pbdntiff  may  be  entitled  to,  on  those  issues  which  are 

foiind  for  him.    Postan  v.  Stanway  (b)  is  an  authority 

bi  favour  of  the  plaintiff  on  this  point 

Rule  absolute. 


(a)  5  Taunt.  594. (b)  5  East,  26I 
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Mondav, 

ft   ^ 

May  24. 

Notice  was 
given  to  the 
defendants,  as 
executors,  to 
produce  the 
prohate  of  their 
testator's  will  at 
the  trial,  which 
they  refused. 
Held:  that  a 
document  pur- 
porting to  be 
the  original 
will,  and  pro- 
duced by  an 
officer  of  the 
Ecclesiastical 
Court  of  Chet'^ 
ter,  under  the 
seal  of  that 
Court,  was  ad- 
niii^itible,  as  se- 
condary evi- 
dence to  shew 
that  their  tes- 
tator had  ac- 
knowledt^ed 
therein  that  he 
had  received 
money  in  his 
lifetime  for  the 
use  of  the 
plaintiff. 


GoBTOM  and  another,  Executors,  v.  Dyson  and  another, 

Executors. 

This  was  an  action  of  assumpsit  for  money  bad  and 
received,  and  brought  by  the  plaintifis  as  executors  of 
Mary  Sandford^    deceased,    against    the  executors  of 
James  Holland,  deceased,  who  had  been  the  executor 
of  Frances  Holland,     The  first  count  of  the  declaration 
stated  that  James  Holland,  in  his  life  time,  was  indebted 
to  Mary  Sandford,   in  her  life  time^  in  c£*SO00,  for 
money  had  and  received  to  her  use,  and  averred  a  pro- 
mise by  him  accordingly.     To  this,  were  added  counts 
for  money  lent,  money  paid,  and  an  account  stated. 
The  defendants  pleaded,  first,  the  general  issue;    se- 
condly,  non  assumpsit   by  James  IJolland,   infra    sex 
annas;  and  lastly,  a  plea  of  set-off;  on  all  of  which  issue 
was  joined. 

At  the  trial  of  the  cause  before  Lord  Chief  Justi^^ 
Dallas,  at  Westminster,  at  the  sittings  after  the  last  ten*"* 
the  facts  appeared  to  be  these: — Frances  Holland  fj^^ 
bequeathed  to  MarySandford  the  sum  of  c£l200  as  ^  '^^ 
gacy,  which  James  Holland  recewed  for  the  use  of  the  ^^* 
Mary  Sandford\  that  he  afterwards  made  his  will,  ^^ 
which  he  acknowledged  that  he  was  indebted  to  her  in  ^^^ 
sum  of  of  1 200,  for  money  he  had  received  for  her  use.  *^^ 
prove  the  receipt  of  this  sum,  notice  was  given  to  the  ^^" 
fendants,  by  the  plaintiffs,  to  produce  the  probate  of  tJ^ 
will;  but  as  no  evidence  was  adduced  to  shew  that  it 
in  the  possession  of  the  defendants,  it  was  not  produc 
but  a  document  was  exhibited  by  an  officer  of  the 
ritual  Court  of  Chester,  purporting  to  be  the  origi 
will  of  James  Holland,  and  bearing  the  ecclesiasti 


1- 
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of  that  Court,  by  which  it  appeared  that  the  testator 
}  and  bequeathed  to  his  sister,  Mm-y  Sandfordy  an 
jity  of  cf  700  for  her  life,  payable  out  of  his  fi^ee- 
i  estates ;  and  afterwards  expressly  declared  ^'  that 
annuity  so  given  to  her  was  to  be  in  full  discharge, 
that  she  was  to  accept  the  same  in  full  satisfaction 
extinguishment  of  a  certain  debt  or  sum  of  c£l200, 
:h  he  stood  indebted  to  her,  as  and  for  a  legacy 
etofore  bequeathed  to  her  by  his  late  aunt,  Frances 
land;  and  for  which  she  the  legatee  was  to  execute  a 
d  and  valid  release  to  the  testator's  other  executors 
>rdingly,    as  soon  as   might  be  after  his   decease, 
^rwise  that  such  annuity  should  not  be  paid  or  pay- 
J*     On  this  document  alone,  being  relied  on  by  the 
titi£&,   as  an   acknowledgment  by   the  defendants' 
itor,  that  he  had  received  this  money  for  the  use  of 
plaintiff's  testatrix,  it  was  objected  for  the  defend- 
,  — First,  that  James  Hollands's  will  ought  to  have 
.   proved  by  one  of  the  subscribing  witnesses,  and 
the  probate  not  having  been  produced  by  the  de- 
Euits,  the  next  best  evidence  was  the  act  of  the  Spi- 
ll Court,    which  was   not  proved,  or  that,  at  all 
to,  it  was  necessary  to  prove  that  tlie  signature  of  the 
tor  affixed  to  the  document  produced,  was  in  his 
1-writing,  as  it  might  be  the  hand-writing  of  another 
on  of  his  name ;  that  either  a  copy  of  the  probate 
lid  have  been  produced,  or  parol  evidence  given  of 
:x>ntents  of  the  original  will.     Secondly,  that  this  was 
Bfect  an  action  for  a  legacy,  for  which  a  suit  at  law 
d  not  be  maintained,  Deeks  v.  Strutt  (a),  and  more 
icularly  so  in  the  form  of  an  action  for  money  had 
received.     His  Lordship,  however,  held  that  as  the 
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(a)  5  Term  Rep.Ggo. 
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181  g.  defendants  hod  notice  to  produce  the  probate^  and  fcad 

^""^^^  not  done  so,  that  the  original  wiO,  as  produced  under 

9.  the  seal  of  the   Ecclesiastical   Court  of  Chester^  was 

Dxsatf.        admissible  as  secondary  evidence^    and   that  the  sum 

in  question  was  money  had  and  received  in  the  hands  of 

James  Holland^  the  testator. 

The  Jury  accordingly  found  a  verdict  for  the  plain- 
tifls,  damages  .£1200.  His  Lordship,  however,  safed 
both  the  objections  for  the  consideration  of  the  Court 

Mr.  Serjt.  HuUock^  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisiy  that  this  verdict  should  be  set  asM^ 
and  a  nonsuit  entered  on  the  first  ground  only. 

Mr.  Serjt.  Lens  now  shewed  cause,  and  produced  a 
copy  of  the  original  will  oV  James  Holland^  on  wbiA 
en  indorsement  was  made  by  the  officer  of  the  Bed** 
siastical  Court  of  Chester,  who  produced  the  original  ^ 
the  trial,  stating  that  a  probate  had  been  granted  to  ^"^ 
defendants  on  that  will  as  the  will  of  James  HciU^^^^ 
and  that  the  defendants  had  acted  on  it  according' J' 
He  therefore  submitted,  that  there  could  now  be    *^ 
doubt  but  that  that  was  the  instrument  on  which  al^^^'**^ 
the  probate  issued;    that  the  objections  I'aised  at 
trial,  that  it  was  incumbent  on  the  plaintiflfs  to 
proved  the  hand-writing  of  the  testator  to  the  execii*^^\ 
of  his  will,  or  that  the  original  was  not  admissible 
evidence,  were  now  answered,'  and  that  the  plaiti^ 
were  entitled  to  retain  their  verdict 


Mr.  Serjt  HuUock,  in  support  of  the  rule. — 
the  document,  purporting  to  be  the  original  will, 
produced  at  the  trial,  no  indorsement  was  made  the 
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r  the  officer  of  the  court  of  Chester.  The  declaratkm 
'that  officer  now  produced  on  the  copy  of  the  original^ 
at  the  defendants  had  treated  such  will  as  the  will  of 
e  testator^  was  clearly  evidence  against  them.  But 
ill  that  indorsement  alone  is  the  only  evidence  to 
lew  that  they  had  so  treated  it.  If  the  defendants,  as 
LecQtors,  had  treated  it  as  the  will  of  the  testator,  it 
ould  amount  to  a  sufficient  recognition  to  charge  them 
I  such  ;  but  still  they  were  not  shewn  to  have  been  so 
mnected  with  that  instrument  as  to  make  them  charge- 
ile.  Besides,  there  was  no  proof  that  the  original 
ill  was  made  by  the  testator,  or  of  his  identity ;  nor 
is  it  shewn  that  the  defendants  are  the  same  persons 
ho  acted  as  executors,  or  took  out  the  probate  of  such 
ilL 
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GoRTOH 

Drsoif. 


Xord  Chief  Justice  Dallas. — This  was  an  action 
ought    against    die    defendants,   as   executors,  who 
uld  only  become  so  by  taking  out  a  probate  of  the 
11  of  their  testator.     It  was  proved  at  the  trial  that 
J  had  notice  to  produce  the  probate,  which  they 
\  not  do.     The  question  then  raised  was,  whether  the 
^nal  will,  as  exhibited  by  the  officer  of  the  Spiritual 
irt  at  Chester^  was  admissible  as  secondary  evidence, 
ought  it  was,  and  said  that  the  ground  on  which  I 
itted  it,  wasjthat  it  was  secondary  evidence,  the  pro- 
being  the  best.     I  did  not  express  my  opinion, 
her  it  might  be  admitted  as  original  evidence,  but 
^ht  that,  under  the  circumstances,  it   might   be 
ed  for  the  particular  purpose  for  which  it  was 
1. 


Justice  Richardson. — The  defendants  had  no- 
produce  the  probate,  which  they  did  not  comply 
It  appears  they  have  acted  on  the  original  docu- 
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ment)  which  was  produced  at  the  trial  as  the  will  of 
James  Holland,  and  sworn  to  the  value  of  his  effects 
accordingly;  and  that  they  have  also  obtained  a 
probate  under  it  as  such.  Is  not  this,  tlierefore,  suf- 
ficient evidence  to  connect  the  defendants,  as  executors, 
with  the  will  of  their  testator,  as  well  as  proof  to  shew 
that  such  will  was  made  by  the  testator,  without  proving 
his  hand-writing?  1  think  the  document  was  properly 
admitted  in  evidence  at  the  trial,  and  consequently  that 
this  rule  must  be  discharged. 

Mr.  Justice  Park  and  Mr.  Justice  Burrough  eon- 
curred. 

Rule  discharged  (a). 


i 


(n)  In  Rex  v.  Barnes,  1  Siark,  Rep.  253,  it  was  held 
by  Mr.  Justice  Le  Blanc,  that,  although  the  probute  of 
a  will  had  been  produced,  the  will  itself  couIJ  not  be  used 
in  evidence  upon  the  mere  production  of  it  by  the  officer  of 
the  Gcclesiasiical  Court,  without  some  indorsement  upon  it 
for  the  purpose  of  authentication. 
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Memoranda. 

In  the  course  of  the  last  vacation.  Sir  Samyd  Sk^ 
herd,  Knight,  His  Miyest/s  Attomey-General,  was  ap- 
pointed Chief  Baron  of  the  Court  of  Exciejmer  in  Sc9i- 
land. 

Charki  Warren,  Esq.  one  of  His  Majesty'a  Coonsel 
learned  in  the  law,  was  appointed  Attpmej-Greneral  t» 
His  Royal  Highness  the  Prince  of  tVale$p  «nd  Chief 
Justice  of  Chaier,  on  the  resignation  of  Mr.  Serjt  Cop" 
ley.    And  , 

William  .Draper  Best,  Esq.  received  the  honor  of 
Knighthood,  on  having  been  appointed  one  of  die  Justices 
of  the  Court  of  Kin^t  Bench. 
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Gaubnbr  v.  Harding  and  Otktn.  lai:^. 


A  Casb>  of  ^ich  the  foUowkig  it  the  fubstaiice,  was  l>^riBe  "  to 
^KCted  by  the  Master  of  the  Rolls,  for  the  opinion  of  jJq^^S^j 
Hie  Jttdges  of  this  Court,  by  hb  decree,  dated  the  7th  of  freehold 

M«y,  1816 :—  •«^t«#  consist- 

^  ing  of  thirty 

acres  of  land^ 
Skmlef  Gmlner,  deceased,  being  seised  in  fee^mple  more  or  less, 

«r  Ae  estete  and  premises  at  Sudlntry-H^mmif,  hereinafter  y^^^  ^^^^r 

'^   ,  ^  '  mg-nonsey  and 

JMnoned,  made  his  latt  will  and  testament  in  writings  all  erections 

dsly  enecnted  and  attested  to  pass  freehold  estates,  in  the  on  the  said 
wcpfc  following,  that  is  to  say  :-^'  I  beqneath  to  my  ^l^^^gl,^!^ 
fcHotbei  James  Gardner,  of  Sudburf^Harrmv,    in  the  jBamnoi  in  the 
GomMiy  of  Middleeex,  mj  freehold  estate,  consistmg  of  County  of 
acres  of  kmd,  more  or  less,  with  the  dwelling-house,  ^^^  -^^  ^ 


•11  erections  on  the  said  fnrm,  sitnated  at  Sudbwy*  occa|(ation  of 

in  the  Comity  of  liiddleiex,  now  in  the  occupa-  •^-  ^m"  ?•*•«• 

of  mj  brortTy..^.  Gardner,  tbce  mentkJ.-  S.^2?le 

'Ae  testator  afterwards  bequeathed  his  personal  property 

t^  Us  said  brother  Jame$,  and  drrers  other  relations,  viz. 

W^  tiepliews  «nd  nieces,  and  died  seised  of  the  same 

CAM«,  in  the  said  freehold  estate  and  premises  at  Sudbufy* 

Jlerrafr  aforesaid,  whereof  he  was  seised,  as  at  the  time 

ai  mating  his  said  last  will  and  testament,  and  without 

lisviog  in  any  respect  altered  or  revoked  the  same ;  end 

]eftviq(  the  plaintiiF  James  Gardiner,  the  devisee  of  the 

lgfd  estate  and  premises  at  Sudbury^ Harrow  aforesaid^ 

g^fnmg.    The  question  for  the  opinion  of  the  Courf^ 

t,  *'  What  estate  did  James  Gardner,  die  devisee,  take 

the  devise  in  the  said  vrill,  of  the  estate  at  SnMmy^ 

T   T  t 
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The  case  came  on  for  argument  in  the  coarse  of  the 
last  term,  when 

Mr.  Seijt.  Copley,  for  the  plaintiff  as  devisee,  insisted, 
that  he  took  an  estate  in  fee,  although  it  would  be  con- 
tended for  the  defendants,  that  he  took  merely  an  estate 
for  life.    The  general  principle  applicable  to  tfiis  case, 
was  laid  down  by  Lord  Chief  Justice  Gibbs,  in  that  of 
Randall  v.  TucMn  {a),  where  his  Lordship  said,  ''  The 
word  estates  is  used  in  the  operative  part  of  this  de?ise; 
it  is  not  introduced  incidentally,  as  in  the  case  of  Doe,  d. 
Bates  V.  Clayton  (6),  after  the  devise  had  been  perfected, 
but  forms  part  of   the  devise  itself,   and  is  the  thinig 
devised.    It  is  admitted  very  "properly  by  the  counsel  for 
the  plaintiff,  that  the  word  estate  or  estates  will  cany  ^ 
fee,  unless  the  other  parts  of  the  will  restrain  the  effects 
it.     Formerly,  a  narrower  construction  prevailed,  and 
vras  held,   that  if  the  word  estate  was  attended  by 
designating  the  thing  devised,  or  its  situation,  it  vns  to 
considered,  not  as  descriptive  of  the  interest  intended 
be  passed,  but  only  of  the  lands  themselves,  which  wi 
the  subject  of  the  devise.     Latterly,  however,  a  mo] 
liberal  construction  has  been  adopted;    and  the  w 
estate,  though  it  be  followed  by  words  which  point  at  (I 
situation,  or  at  the  partinilar  house  or  land,  has  been  hel 
to  convey  a  fee  simple.    It  may  be  restrained : — it 
be  shewn  by  other  parts  of  the  will,  that  this  testator  b 
used  the  word  estate  as  descriptive  only  of  the  thing 
vised,  and  not  of  the  interest  meant  to  be  conveyed;  b 
then  it  lies  on  the  party  who  contends  for  this  narrow 
struction,  to  shew  that  there  are  such  words  of  restraiol 
the  will." — ^Thc  words  here  are,  "My  freehold  ei^^^* 
consisting  of  thirty  acres  of  land,  more  or  less,  with 


(a)  2  Marsh.  119.  S.  C.  6  roim^  410.— <»)  SEast. 
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^welling-hoiue,  and  all  erectioDS,  on  the  said  farm,  situated 
at  Sudbury- Harrow,  io  the  County  of  Middlesex,  now  in 
the  occupation  of  my  brother  James  Gardner  above  men- 
tioned.'^   The  word  eitate  is  used  in  the  operative  part  of 
the  devise,  and  b  therefore  of  itself  sufficient  to  carry  a 
fise^  and  is  not  cut  down  to  a  life  estate,  by  describing  it 
to  consist  of  thirty  acres  of  land  at  Sudbury-Harrom. 
The  latter  terms  merely  designate  the  quantity  and  local 
description  of  the  property.  In  Roe,  d.  Child  v.  Wright  (a), 
the  testator  devised  to  his  grandson  **  all  his  estate,  lands, 
tfc.  known  and  called  by  the  name  of  the  Coal  Yard,  tit 
tie  parish  of  St.  Giles,  London;"  and  it  was  there  con- 
tended, that  by  the  devise  of  all  the  estate,  &c.  only  a  life 
estate  was  conveyed,  because  the  effect  of  ''  all  the  estate '' 
ITBrrestrained  and  qualified  by  those  words  which  followed, 
tod  which  were  to  be  understood  as  merely  descriptive  of 
Ae  name  and  local  situation  of  the  subject  of  the  devise^ 
tod  not  of  the  devisee's  interest  therein.    The  same  argu- 
'l^ent  may  be  applicable  here ;  but  why  did  the  testator  in- 
^''c^tace  the  viord  estate,  if  he  meant  to  pass  a  life  interest 
^^y  f     That  word  has  the  most  comprehensive  operation, 
^"^    skews  the  extent  of  the  interest  intended  to  be  con- 
>•    That  case  is  not  to  be  distinguished  from  the 
;  and  hord  EUenborough  there  said  (6),  after  com- 
on  the  arguments,  '^  that  he  could  not  but  con- . 
that  the  words  '  lands,  &c.*  which  followed  the  word 
^of «^  gg  descriptive  only  of  the  subject-matter,  in  which 
^  S^Q^Hil  interest  predicated  before  by  the  word  estate 
^^^i^imted;  and  as  tantamount  to  '  all  my  estate  in  lands, 
'^^    or  to  ^  all  my  estate  in  lands,  houses,  or  whatever: 
^^    it  may  be;*  and  between  the  words  '  all  my  estate, 
^*^»  Sec.'  in  this  case,  and  the  words  '  all  my  land  and. 
^^^J     In  the  case  of  Barry  v.  Edgworth  (c),  there 
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MS 


CASKS  nf  TRINITY  TEBK, 


1819. 


Gardnkr 
Hardihg 


seems  to  be  no  nmterisl  difference  in  point  of  reason  and 
effect,  so  as  to  require  a  different  constraction.  Tbe  vice 
of  the  plaintiff^s  construction  is,  that  eUate  and  lands,  8cc. 
must  be  made  to  mean  tbe  same  iikiag  mkmdt  onijr,  ii| 
order  to  defeat  tbe  affect  of  die  word  evtaie;  whereas,  ac- 
cording to  the  defendant's  constiuctiein,  eadi  word  sriB 
bate  its  proper  s^mfication ;  namely,  the  wofd  etfoiey  at 
eaqpressive  of  the  entire  interest;  lands,  asezpressnre  of 
the  particid^snbjeet-matter,  or  particnbur  kind  and  qtw* 
litj  of  die  thing  hr  which  sach  entire  interest  snbsisCa. 
Supposing,  therefore,  that  the  proper  and  natonl  effect 
of  tbe  word  e^ate  is  not  restrained  by  the  words 
lands,  tec.  which  immediafely  fellow  it,  the  only  re- 
maiaing  question  wift  be,  whether  it  be  so  reatrmned  by 
the  wonh  ^  called  or  known  by  the  name  of  ike  Goat 
Yard,  m  the  parM  of  St.  Giles?''  B|rt  tf  those  words 
be  applied  to^  the  word  '  estate/  standing  in  its  geo^ 
and  unrestricted  sense,  they  will  adlectt? ely  amount  to  no 
piore  than  this*;  vh.  *'  sik  my  estate  in  die  lands^  Sic.  in 
St.  Giles's  paridi,  caHed  the  Coal  Yard:  ?— Hia  Loidahip 
therefore  thought,  that  the  word  estate  in  the  will  in 
that  case,  must  be  construed,  as  though  the  latter  words 
had  been  omitted  altogether.  So,  here,  the  testator  derised 
aH  his  estate^  and  added  the  latter  words  as  a  mere  de- 
finition of  the  property.  It  is  true  he  has  nsed  (be  es- 
pression,  **  consisting  of  thirty  acres ; "  but  those  words 
fwinot  be  eontiradistnignidied  from  those  of  ^  called  and 
known  by  the  name  of  the  CoalYardy  in  the  case  of  Roe, 
d.  Child  V.  Wry^kt.  Although  in  Fettiward  v.  Prescott  (a), 
the  Master  of  the  Rolls  thought  diat  the  words  ''  conssstir^ 
of"  beii^  added  to  a  devise  of  an  estate  atPa^ii^,  cut  it 
down  to  a  life  estate,  yet  his  decision  in  that  case  is  dearly 


(a)  7  V€S.  Jun.  646. 
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wroDg;  and  Lord  Chief  Justice  Gibbt,  though  he  did 
not  expressly  allude  to  it  m  Randall  t;  Tmehin,  mnsl 
jeC  have  had  it  in  his  recollection,  when  he  said,  that 
''fonnerlj  a  narrower  ooastmctioo  prenuled,  but  thai 
latterly  a  more  liberal  censtraotion  had  been  adopted*** 
The  case  of  Pettimard  t.  Presre^,  was  anterior,  iu  p<Mnt 
of  date,  to  those  of  Roe,  d.  Child  t.  IVr^hi,  and  Bm^ 
dM  T.  Tuckm^  and  directly  contrary  to  the  principlea 
established  by  those  latter  decisions,  as  by  tliem  a  more 
liberal  conatniction  has  been  adopted*  The  learned  Ser« 
jcanl  also  referred  to  Uikwait  ▼•  Bryant  (0%  aod  JDffm, 
d.  Bichardton  v.  Hood  (6). 
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Mr.  Seijt.  Bloaetf  cm^ra,  agreed  with  the  principles 
established  by  the  cases  of  Roe,  d.  Child  t.  Wright, 
mod  Randall  ▼.  Tuchin,  but  denied  their  application  to 
the  present.  Two  meanings  may  be  given  to  the  word 
**  €tiate\**  first,  die  legal  interest  a  person  may  have  in 
particolar  lands,  or  what  estate  he  has  in  the  premises ; 
sHid  secondly,  its  popular  sense,  which  does  not  advert  ta 
interest,  but  applies  only  to  the  lands  themselves.  Whe- 
tlKr  an  estate  be  large  or  smalls  it  would,  in  its  popular 
•enee,  be  conndered  as  to  siae  only,  and  not  to  the  in- 
terest an  inchvidual  may  have  in  it^  and  most  men  woidd 
no  consider  it.  Here,  the  testator  did  not  mean  it  in  a 
technical  sense,  to  give  an  estate  in  fee  or  for  life,  but 
meant  to  use  it  in  its  popular  sense,  namely,  to  express 
Ae  extent  md  locality  of  the  property,  and  not  the  in- 
terest he  intended  to  pass.  His  meaning  b  not  to  be 
derived  from  other  parts  of  his  will,  but  must  be  prin- 
cipally confined  to  that  sentence  alone,  in  which  he  devises 
the  estate  in  question  to  the  plaintiff,  and  which  must  be 
construed  in  a  restrictive  sense,  as  applicable  only  to  local 


(a)  2Mar»h.  30. (6)  Id.  359, 
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descripUon,  and  not  to  the  interest  of  the  estate.  He  did 
not  express  whether  he  deyised  it  in  fee,  in  tail,  or  for  life, 
but  merely  that  it  consisted  of  thirty  acres,  ntuate  at  Sud- 
bury^  Harrow f  then  in  the  occupation  of  his  brother  Jame* 
Gardner.  He  did  not  express  what  interest  he  was  to 
take,  but  merely  left  him  the  estate  he  was  then  in  posses- 
sion of.  Did  he  therefore  mean  to  leave  him  an  eistate  in 
fee,  or  a  li£^  estate  of  the  premises  he  then  occnpied? 
In  PettixDarii  v.PtescM  {a\  the  words  of  the  devise  were 
very  nearly  similar  to  the  present,  as  the  testator  there 
gave  the  plaintiff  his  copyhold  estate  at  P.,  consisting  of 
three  tenements,  and  those  nnder  lease  to  A.  J?. ;  and 
the  Master  of  the  Rolls  there  held,  that  an  estate  for  life 
only  passed ;  and  that  decision  is  precisely  the  reverse  of  tbe 
doctrine  laid  down  by  Lord  Ellenbqrcfughf  in  Rofi,  d.  CkiU 
V.  Wright ;  for  his  Honour  in  the  former  case  said  (6),  ''^t^ 
an  early  period,  it  was  doubted,  whedier  the  word '  estate^^ 
merely,  was  to  be  applied  to  the  land  only,  or  to  the  ii 
terest  in  it.  It  has  long  been  settled,  that  it  is  of  itsel 
sufficient  to  carry  the  fee.  But  when  words  of  localitj 
as  '  m '  or  ^  at  ^  a  particular  place,  are  added,  tbe  qui 
tion  is,  whether  they  do  not  narrow  and  restrain  the  im-^cs 
port  of  that  word.  So  lately  as  Lord  Talhot^s  time,  this^i 
was  a  subject  of  doubt  and  controversy.  Li  Ibbetson  v 
Beckwith  (c),  it  was  strenuously  aigued,  that  under  a  d( 
vise  of  *  all  my  estate '  nothing  piissed  but  an  estate  for  life. 
It  does  not  appear  from  the  report,  but  is  stated  in  a  note 
in  Peere  fViUianu  (d),  that  thfit  case  first  came  on  at  tfa< 
Rolls,  where  it  was  held,  that  tbe  devisee  took  only 
estate  for  lifip.  Lord  Talbot,  however,  was  of  opinioivrv^ 
(as  may  be  collected  from  bis  judgment)  not  that  tl 


(a)  7  Ves.  Jan.  641. 
{d)  2  P.  Wm$.  337. 


(A)  Id.  545. (c)  Forrester,  li 
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\rordsof  tliemselves  neceisarily  imported  a  fee,  but  that 
updo  the  whole  will,  it  was  sufRciently  apparent,  tliat  the 
devisor  meant  a  fee  to  pass.  Some  years  afterwards, 
Goodwyn  v.  Goodtityn  (a)  occurred  before  Lord  Hcrdr 
wieke,  "who  expressed  much  doubt  whether  the  estate 
passes  in  fee  by  force  of  the  words  '  ali  my  ettate»* 
The  qiiestion  remained  undecided ;  and  no  case,  very  nearly 
resembling  it,  has  since  received  a  decision*  But  both 
Lord  Mansfield  and  Lord  Kenyan  have  stated  opinions 
similar  Co  that  to  which  Lord  Hardwickt  appears  to  have 
inclmed ;  the  former  in  Hagan  v.  Jackion  (fi),  and  in 
Fletcher  yr.Smiton  (c),  LordXeiiyoii  said,  'There  are  cases, 
in  which  nice  distinctions  have  been  taken  belween  a  de* 
"viie  of  an  estate  at  such  a  place,  and  a  devise  of  an  estate 
in  a  particular  place ;  and  Lord  Hardwicke  alluded  to  it 
MMi  the  case  cited  in  f^esey  (d);  but, he  added,  that  there  is 
case  in  which  it  was  held,  that  a  fee  passed  by  the 
ise  of  an  estate,  if  the  testatpr  added  to  it,  in  the 
pation  of  any  particular  tenant.  And  I  admit  that 
word  '  estate  '  may  be  so  coupled  with  other  words 
explain  the  g,eneral  sense  in  which  it  would  otherwise 
WUken,  aqd  confine  it  to  mean  farms  and  tenements. 
that  is  not  the  present  case :  no  such  words  are  here 

• 

to  *  estates.* "    In  Pettiward  v.  Prescatt,  the 
4Bter  of  the  RoUf  said,  that  it  had  been  long  settled, 
the  word  estate  was  of  itself  sufficient  to  carry  a 
^^     unless  its  import  be  restrained  by  words  of  locality. 
iRi  Goodwyn  yr.Goodtpyn,  which  was  decided  in  1748, 
'"^faat  case  which  was  decided  in  1802,  there  are  the 
urring  judgments  of  Lords  Hardwicke^  Mansfield^ 
Kenyan,   and    Sir  William  Grant,    that    the  word 
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i)  1  Ves.  Sen.  226. (b)  Cotcp.  299. (c)  2  Term 

K  668. (rf)  1  Ve$.  Sen.  2*^8. 


u,  If  neiner  ine  superaoaea  woras  ao  not  ciearij  i 
iamor  did  not  metn  to  apeak  of  tbe  qiunti^  of  1 
intam^  but  nwrdj  die  torjnu  or  tobject,  in  the 
tioB?  I  un  of  t^nion,  thef  do.  The  wori* 
<ill  mjr  Mtate/  but  'n;  copybold  ettil*  at 
coMnting  of  dine  tenemaita/  Slc.  ditt  it,  '  tfa 
I  give  jou  It  Ptttnmf  couisti  of  (faree  tcooiBOiito, 
is  the  Mune  aa  mjia%,  '  diree  tenements  cotaf 
eatarte  I  give  joa,'  a  mere  description  of  the  Ai 
not  of  his  interest.  Hiat  he  meant  to  give  tbe 
absolntel;,  there  is  little  doubt.  So  a  testator  § 
does,  when  givii^  under  any  description.  Bat  n 
look  at  what  be  sajrs,  not  at  what  he  tboughL"  1 
trine,  therefbie,  of  Lord  Hardwicke,  in  Goodayit  < 
ngm,  bBving  been  recognized  and  adopted  bjLordj 
in  Fletcher  v.  Smiton,  U  a  aufficient  authority  to 
the  case  of  Pettiaard  v,  PreKott,  iriiicb  b  pro 
pcnnt  for  the  defendant.  The  case  of  Randatt 
cAm  (a)  is  inapplicable,  as  Acre  tbe  testator  devise 
hoM  estates  to  his  niece  for  life ;  then  to  her  i 
estates  therefore  was  the  operative  word  in  tha 
and  diose  whicfa  were  added  restricted  it  to  the  i 
don  of  interest ;  bnt  here  estate  is  not  the  operativi 
nor  did  the  testator  mean  what  interest  should  pa 
Mr.  Justice HniM.  vaHantbini.Taehindi),  said. 


IV  THB  Firrr-iiiirni  xmam  oy  ^uo.  in. 
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ttitC 


cion 


^psuind  by  other  ^iQiii^  Ac  best  wiyto  try 

it  be  operatife  or  not,  ii  to  atrtte  k  out,  wai  tee 

the  seme  be  kept  up  witboiit  it;  wbidi  lest  being 

to  tbe  present  etse^tbe  ^pungt  weold  be  noMene 

iL*  Here  it  would  not  bo  to;  ts  Acre  b  a  devise 

acres  of  Imdy  vribocb  is  perfect  without  the  woid 

whidl  may  therefore  be  coiunereo  as  inopen^ 

Tbe  case  of  Roe,  d.  ChiU  t.  fVfigki{af),  does  not 

the  ai|;ument  for  tbe  plaintiff  more  than  that  of 

v.IVfcAm;  for,  in  tbe  former,  LordJBBfnftoroagA 

Cfi%  that  ^  die  vice  ot  the  plaintiff 'is  construction  wai^ 

da  late  and  IandS|  8cc*  must  be  nnde  to  mean  the  same 

■s  famds  only,  in  order  to  defeat  the  effect  of  the 

'estate;*  whereas,  acconfing    to    the  defendantfs 

n,  each  word  would  hare  its  proper  significa- 

nanely,  tbe  word  '  estate,'  as  expressire  of  the  in^ 

p  '  lands,'  as  expresnre  of  the  particular  subject- 

t  or  particular  kind  and  quality  of  the  diing  in 

socb  entire  interest  subsists ;  ^  the  foundation  of  his 

ip's  judgment,  therefore,  was  diat  the  words  ''estate  * 

^  lands  "  expressed  two  diflinrent  things ;  that  the  one 

spfdicable  to  interest  only ;  the  other  as  hating  ra- 

^ce  to  local  description.    The  word  **  estate  *  diere 

used  before  that  of  '^  lands,"  and  the  description  of 

lity  applied  to  the  latter  only,  which  were  not  to  be 

^^^4iposed  or  rejected  to  defeat  the  intention  of  the  tes- 


19ItL 


Gakdnxe 

HARDmo 

anflt  Otters* 


.  Seijt.  Copley,  in  reply,  admitted,  that  the  case  of 
4iward  t.  Preicott,  was.  in  terms  very  similar  to  die 
ttnt,  and  that  unless  it  were  outweighed  by  subsequent 

ritics  that  the  doctrine  there  laid  dofin  must  pretail. 


(a)  7  Ea$i.  250. (Ji)  Ibid.  267. 
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But  that  the  later  cases  established  a  principle  which  was 
similar  to,  and  decisive  of  the  present.  It  is  true  that  the 
word  ''estate''  may  be  used  either  in  a  technical  or  popular 
sense,  but  by  legal  principles  it  must  be  taken  in  its  tech- 
nical sense,  unless  it  appear  to  be  the  intenUon  of  the 
testator  that  it  should  not  be  so.  It  has  been  said,  that  the 
onus  of  shewing  the  intention  of  the  testator  is  on  the  party 
who  contends  that ''  estate  "  should  be  used  in  the  popular 
sense.  No  other  parts  of  the  will  bear  on  the  present  ques- 
tion. By  the  addition  of  the  words,  ''  consisting  of  thirty 
acres,  8cc.  situate  at  Sudbury/*  the  legal  estate  was  not  re- 
stricted or  controlled ;  they  were  introduced  not  to  narrow 
the  estate,  but  to  describe  its  local  situation.  If  it  had  been 
described  as  an  estate  at  Sudbury,  it  is  quite  clear  that  it 
would  have  passed  a  fee.  It  has,  however,  been  contend- 
ed, that  an  estate,  which  is  a  mere  interest  in  the  property, 
cannot  be  called  thirty  acres,  and  that  interest  cannot 
apply  to  land.  It  has  been  also  said,  that  the  word 
''  estate"  might  be  struck  out.  But  why  was  it  used  by 
the  testator?  It  is  quite  clear  that  estates  and  lands  are 
not  applicable  to  the  same  thing.  In  Randall  v.  Tuchitt, 
Mr.  Justice  Heath  merely  said,  that  the  best  way  to  try 
whether  the  word  ''  estates"  were  operative  or  not,  was 
to  strike  it  out  of  the  will,  and  see  whether  the  sense  could 
be  kept  up  without  it.  If  it  could  not,  the  word  '*  estate" 
would  be  expressive  of  interest,  but  if  the  sentence  convey 
sense  without  that  word,  still  there  is  no  reason  to  restrain 
the  effect  produced  by  its  introduction,  or  to  strike  it  out 
altogether.  The  word  ^'  estate"  being  introduced  here  may 
be  rendered  operative,  and  construed  to  give  effect  to  the 
interest  the  testator  intended  to  convey  by  the  subsequent 
words  of  the  devise.  The  principles  by  which  this  case 
nuist  be  governed,  are  those  laid  down  iu  Roe,  d.  Child  v. 
Wright,  and  Randall  v.  Tuchin ;  and  although  Pettiward 


IN  THE  VIFTY-NINTH  YBAR  Of  GBO.  III. 

T.  Preseott  be  similar  in  terms,  yet  it  cannot  be  reconciled 
with  those  latter  decisions. 

Lord  Chief  Justice  Dallas  remarked,  that  it  was  very 
extraordinary  that  that  case  should  neither  have  been  re- 
ferred to  in  the  arguments,  nor  noticed  by  the  Courts,  in 
either  of  the  later  decisions. 

Cur.  adv.  vuH. 
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The  following  Certi6cate  was  afterwards  sent  to  the 
Master  of  the  Rolls. 

This  case  has  been  argued  before  us  by  Counsel*— We 
have  conndered  it,  and  are  of  opinion  that  Jamei  Gardner, 
die  devisee,  under  the  devise  in  the  will  of  Stanley 
Gardner,  deceased,  of  the  estate  at  Sudbury-Harraw, 
takes  an  estate  in  fee^simple, 

R.  Dallas. 
J.  A.  Park. 

J.  BURROUOU. 

J.  Richardson. 
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Rob,  on  the  seteral  demises  of  FEMirite  aid  PowKLt 

9.  Doe. 


If  a  tenint  in  Ms*  Serjt.  Toddy  moved  for  judgment  agaisst  die  amui 

G^^  gector  in  this  case,  on  affidavit  wUch  «lBted  ibat  the 

country,  and  tenant  in  posaeason  had  resided  at  Cakas  since  the  be^ 

teside  abroad,  ginning  of  the  year  1818,    and  that  in  the  coarse  of 

TOse*of ''^^id-  •  ««g«A^n  wb"*  was  pending  between  the  aolidton 

mg  his  ere*  for  the  lessors  of  the  plaintiff,  and  the  taMml^  mth  a  fiev 

ditors,  and  the  ^  effect  an  amicable  arrangement  for  the  redemptioo  of 

chju^eTwith  ^  wmdty  of  £lfiO0^  vhh  which  Ae  psemispi  wot 

an  annuity  to  i^MgeaUe  to  one  of  die  lessors^  several  letteei  were  le* 

^^llXtir  ^^  '^^  ^  ^^^""^  ^'^  ^^^  ^^^'^'  hwtiA  In 

to  whom  a  '  acknowledged  tlmt  he  was  residing  there  for  the  psipoat 

right  wi^  re-  of  a? oiding  his  creditors,  and  that  be  was  efeaid  ta  nr- 

^JZ«  -^v.^:-^  turn  to  this  countrr,  unless  he  could  obtain  a  kttcr  ol 
enter,  receire  •' '  ,     .     ^ 

the  rents,  and  licence  frofn  them  for  that  purpose.    That  in  die  indei^a- 

sell:  judgment  ture,  charging  the  property,  an  express  right  was  rescrr 

cannot  be  ob-  ^  r  .l     •  .        .  .u 

tained  airainst         ^^®  ^  ^®  lessors  to  enter  upon  the  premises,  s 

the  casual  receive  the  rents  for  the  better  securing  the  annuity,  t 

^d^\  A^t°  ^*^  ^^  tenant,  by  indentures  of  lease  and  release,  b 

a  declaration  conveyed  the  premises  to  the  other  lessor  in  trust,  to 

Was  duly  sold  for  that  purpose;  and  that  several  instalments  of 

niemlsmr  and  •"°**'^  were  now  in  arrear.     It  was  also  sworn,  that 

a  copy  thereof  copy  of  the  declaration  was  duly  served  on  the  pre 

affixed  to  the  on  a  servant  who  was  left  in  charge  thereof,  and  diat 

nor  can  the  ^^^  ^^^  ^^^  another  copy  was  aflBxed  to  the  outer  d 

service  of  the  of  the  dwelling-house.    The  learned  Seijeant  obse: 

^deration  on  that  there  had  been  a  case  in  die  Court  of  Kin^s  Bend^ 

such  tenant  be  where  a  similar  application  had  been  granted,  in  wU^ 

deemed  good,  a  foreign  nobleman  had  married  here,  and  afterwards  gone 

for  the  express 

purpose  01  avoiding  such  service. 
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Tbe  Court,  conndering  tbis  to  bt  entirely  a  noval  ap-  161l^. 
plicatioo,  and  tbe  aecondery  iqiuiiiug  that  there  nefier  ^£^ 
before  had  been  a  aoilar  motioBi  it  wu  lefived.  d.  FBMwifK 

Mr.  Serjt  Taddif  then  moved  for  a  mle  nm,  that  service         ^^^* 
of  Ihe  dedaration  on  tbe  tenant's  solicitor  might  be  con- 
aiciBred  as  good  service  and  observed  that  it  bad  been 
freqiieotly  granted  when  a  par^  had  absconded,  for  the 
iNtrpose  of  avoiding  process.    But, 

Tbe  Caurt  were  dearly  of  opinion  that  as  it  did  not 

tppear  on  the  face  of  tbe  affidavits  that  he  resided  abroad 

for  die  purpose  of  avoiding  the  particular  process  in  diis 

action ;   and  as  this  was  an  application  pritim  impre$' 

jmmi,  it  was  untenable,  and  as  the  premises  were  con- 

ircjed  to  one  of  the  lessors  and  his  heirs,  in  trust,  for 

>9  that  the  proper  remedy  was  to  have  recourse  to  a 

acdon. 

^Elie  learned  Serjeant  therefore  took  nothii^  by  either  of 

naetions. 


,  Demandant,  ,  Tenant'.  t'ndny^ 

Bradley,  Vouchee.  ^^^  ^1* 

'^■^«  Seijt.  Vatighan  moved  to  amend  tbis  recovery  by  in-  If  a  vouchee' 
l^*tiiig  tbe  christian  name  of  Spiller  between  those  of  ^^S^  *  ^ 
t^^Mm  and  Bradley ,  on  an  affidavit,  which  stated  that  ^^^  p^rt  of 
^  vondiee  was  baptised  by  the  name  of  WUlium  Spiller  his  cnristiav 
i^eajfey,  and  that  he  was  in  the  habit  of  ngning  bis  name  j^Courfwill 
•i^tffiaffi  BradUjf  only,  and  had  so  done  to  the  present  not  pmiit  the 
iSCOMy;  he  observed  that  the  Court  had  before  granted  f^'^^lC^^ 
ik5ianhdr  application  in  die  course  of  the  last  term. 


d 
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'  Lord  Chief  Justice  Dallas.  The  amendment  in  that 
case  was  allowed  on  the  production  of  an  extract  from  the 
register  in  which  the  name  of  baptum  was  contained. 
As  the  Court  are  of  opinion  that  this  amendment  b 
unnecessary,  the  application  must  be 

Refused. 


Friday* 
June  11. 

Serrice  of  de- 
claration in 
'ejectment,  on 
one  of  the  te- 
nants in  pos- 
session, with 
another  service 
on  that  tenant 
for  the  other, 
and  an  expla- 
nation given, 
is  not  good. 


DoE^  on  the  demise  of  Elwood  c^.  Rob. 

Mr.  Serjt.  Vaughan  moved^  that  the  sendee  of  dedara- 
,tion  in  this  case  might  be  considered  good ; — he  grounded 
Jiis  motion  on  an  affidavit  which  stated,  that  there  had 
been  a  personal  service  on  Elizabeth  Robinson,  one  of 
the  tenants  in  possession,  and  at  the  same  time  an  ex- 
planation given  to  her,  and  a  service  of  declaration  on 
her  for  her  brother  David  Robinson,  who  was  the  odier 
tenant; — this,  the  learned  Serjeant  contended,  amounted 
to  a  service  on  him.     But, 


Per  Curiam, — You  do  not  swear  that  the  declaration 
was  ever  served  on  the  brother,  or  came  into  his  posses- 
sion. 

Refused. 


Friday, 
June  11. 


Ex  parte  Christian. 


Mr.  Serjt.  Blosset  moved,  that  the  applicant,  who  was 
practising  as  an  attorney  at  Nqrwich,  might  be  le-admitted 


VThere  a 
country  at- 
torney has 

continued  to  practise  two  years  after  his  agent  has  negligently  suffered  his 
certificate  to  expire,  although  remittances  were  made  by  such  attorney  for 
the  purpose  of  renewing  it;  the  Court  will  readmit  him  <m  payment  of  his 
arrears,  without  a  term's  notice. 
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an  attorney  of  this  Court,  without  giving  a  term's  notice, 
on  payment  of  the  arrears  due  for  his  certificate.  The 
motion  was  grounded  on  an  affidavit,  which  stated,  that 
Mr.  CArisiian  had  for  many  years  employed  an  agent  in 
town,  to  whom  he  had  regularly  remitted  money  to  the 
auKmnt  of  his  agency  bills  and  the  expences  of  his  cer- 
tificate, but  that  owing  to  the  negligence  of  such  agent, 
the  certificate  had  not  been  taken  out  for  the  years  1818 
or  1819*  He  relied  on  the  cases  of  Ex  parte  Dent  (a), 
and  Ex  parte  Winter  (jb),  where  the  Court  of  King's 
Bench  had  granted  similar  applications,  observing,  in 
the  fonnfr  case,  that  **  There  was  not  any  rule  of  Court 
lequiring  the  notice,  but  that  it  was  a  term  usually  affixed 
to  applications  of  tliat  sort — that  it  seemed,  however, 
reasonable  to  dispense  with  it  there,  the  party  having 
continued  to  practice  unconsciously.'' 
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Ex  parte 
Christian* 


•  Per  Curiam.  As  the  affidavit  is  full  as  to  Mr.  Chris- 
iknCs  ignorance  of  the  money  not  being  applied  to  the 
taking  out  of  his  certificate,  we  feel  that  this  application 
may  be  safely  granted  upon  the  authority  of  the  cases  cited. 

Granted, 
(a)  1  Bam.  ^  Aid.  189. {h)  Ibid.  100. 


Malcolm  v.  Day. 


Tuesday, 
June  16. 


Mr.  Serjt.  Pe//,   in  the  last  .term,  had  obtained  a  rule  A  witness  is 

Htfj  for  an  attachment  against  a  witness  for  not  obeying  a  "*Wo  to  an  at- 

^  "*    ^      tachment,  if, 

mAer  a  subpoena  served  on  him,  he  attend  in  Court,  and  during  the  opening 

tA  die  plaintiff's  cause,  thinking  he  is  not  able  to  prove  a  particular  fact,  he 

leave  the  Court,  and  the  plaintiff  is  nonsuited  for  want  ot  evidence. 


VOL.111. 


^  9 


A 
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1819.  subpcena  to  give  evidence  in  a  cause  which  was  tried  at  the 

..  "^^^^  ast  assizes  at  York,  on  an  affidavit  which  stated  that  he 

Malcolm  «     •     i_    _j 

1^.  was  in  Court  on  the  day  of  the  trial>  and  that  hairing  heard 

Day.  the  plaintiff's  case  opened,  he  inunediatelj  kft  it,  and  did 

not  return  afterwards,  in  consequence  of  which  the  pfauo- 

Uff  was  nonsuited,  but  it  not  appearbg  in  the  affidavit  that 

he  was  called  on  his  subpcsna^  the  G>urt  ordered  it  to  be 

amended   in  that  respect,  and  die  nde  was  accoffinglj 

enlarged  until  this  day,  when 

Mr.  Serjt.  Lens  shewed  cause,  on  an  affidacnt,  which 
stated,  that  an  action  had  been  brought  against  dK  de- 
fendant, for  having  advised  the  plaintiff  to  take  an  an* 
nuitj  on  a  tide  which  had   turned  out  to  be  defective, 
and  the   only  question  in  the   cause  vifas,  whether  die 
defendant  bad  communicated  to  the  plaintiff  that  dicre 
were  any  prior  incumbrances  on  the  property  before  the 
annuity  was  granted,  and  the  witness  subpoenaed  was  to 
prove  that  no  communication  of  that  sort  was  made,  that 
the  witness  remained  in  Court  during  the  opening  of  the 
plaintiff's  case ;  and  that  having  heard  it,  and  knowing  that 
he  could  not  support  the  fact  for  which  he  was  subpoenaed, 
and  stated  to  be  enabled  to  prove,  be  left  the  Court; 
that  the  plaintiff's  attorney  wished  to  warp  his  testimony, 
and  promised  to  send  £20  to  his  wife,  which  the  attorney 
admitted,  but  said,  that  he  did  not  intend  to  send  it,  but 
offered  it  merely  to  induce  the  witness  to  stay  to  be  ex- 
amined ;  under  these  circumstances,  therefore^  the  learned 
Serjeant  insisted,  that  an  attachment  ought  not  to  issue, 
and  that  if  the  plaintiff  had  sustained  any  damage  from 
the  non-attendance  of  the  witness,  he  might  have  his  re- 
medy by  action  ;  and  that  even  if  the  witness  had  appeared 
and  given  his  testimony,  the  plaintiff  would  have  been 
nonsuited,  as  the  witness  himself  was  fully  aware  that  he 

could  not  prove  the  facts  for  which  he  had  been  sub- 
poenaed. 
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Mr.  Serjt.  Pell,  in  support  of  the  rule,  waa  stopped         1819. 
by  the  Court. 


Malcolm 

Lord  Chief  Justice  Dallas.    The  witness  certainly  Day. 

ought  not  to  have  left  the  Court,  and  no  tatisfactory  rea- 
son has  been  asdgned  for  his  having  so  done ;  it  appears 
thai  be  hevd  the  Counsel  for  the  plainttf  open  the  cause, 
and  having  learnt  that  he  was  to  be  called  for  the  purpose 
of  pmring  that  no  communication  had  been  made  to  die 
pbttBtHf  of  prior  incumbrances  on  the  property  on  which 
m  anmnty  had  been  ghinted,  he  immediately  left  the 
CSomt.  It  is  our  duty  to  watch  over  the  administration  of 
jostioe^  and  when  a  witness  is  required  to  give  evidence  at 
atrial  OB  asubpcena,  his  attendance  must  be  enforced, 
smd  cannot  be  dispensed  with,  but  in  cases  of  the  most 
ingait  necessity. 

Mr.  Justice  Park.    If  this  were   an  application  for 

tm  iB^rmation,  it  would  admit  of  a  very  wide  distinction; 

dm  witness  has  been  guilty  of  a  contempt  in  not  obeying 

«tba  process  of  the  Court,  and  I  therefore  think  he  is  liable 

to  ao  attachment. 

Rule  absolute  (a). 


(a)  Mr.  Justice  Bmrovgh  and  Mr.  Justice  Richardtom 
were  absent 


0«« 
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Tuesday,  Lord  Rivers  v.  Pratt  and  another. 

June  15. 

In  trespass  for, Tins  was  an  action  of  trespasa. — Tlie  declaration  stated 

breaking  and  ^^^  ^  defendants  broke  and  entered  the  chacc  of  die 
entering  the  i  i  -tt  j   i_-     j 

plaintiff*8  plaintiflf  called   Cranboume  Chace,  and  killed  his  deer 

chace,  and  therein.    The  defendants  pleaded  not  guilty — on  wfaidi  ii- 

th^^urt  wiu'  *"^  was  joined,  and  the  cause  stood  in  the  ordbarj  conne 

not  grant  a  for  trial,  at  the  next  assizes  for  the  G>unt7  of  WiUs;  wad 

trial  at  bar,  the  question  intended  to  be  tried,  was  the  extent  of  die 

quesUon  to  be  ''>ott"dRries  of  Cranboume  Chace,  and  whether   certm 

tried  was  to  lands  in  the  parish  of  ToUard  Royal,  in  theCoontfof 

ascertain  the  jyi,^     ^.^re  within  it. 

boundaries  of 

the  chace;  and       ^^  ^  former  case  where  the  plaintiff  had  brought  t  ih 

although  an-  milar  action  against  another  defendant,  after  a  long  triali 

cum    t  the  Jury  decided,  that  certain  lands  in  the  parish  of  Akt- 

eridence  as  diston,  in  the  County  of  WUts,  were  not  within  the  cbace 

well  as  coiisi-  j,|  question ;   and  although   a  new  trial  was  afterward* 

te^s^monr*"^  moved  for  in  the  Court  of  King's  Bench  yet  that  Court 

was  necessary  were  perfectly  satisfied  wilh  the  finding  of  the  Jury,  •■**^ 

to  fix  such  ^gf„3gj  ji^g  application, 
boundaries  :  '^^ 

on  the  ground, 

that  a  cause  ^    Mr.  Serjt.  Lens,  iu  the  course  of  the  last  term, 

mrw  ri\te  obtained  a  rule  nisi  for  a  trial  at  bar,  in  the  next  7*^'' 

had  been  lately  chaelmas  term,  by  a  special  Jury  of  the  County  of  Ww^* 

brought  by  the  He  observed  that  the  question  was  one  of  very  great  i^**' 

against  another  P^'^^wce,  not  only  to  the  plaintiff,  but  to  the  propriety 

defendant,  in  and   occupiers  of  land  within  the  boundaries  of  Cri^^ 

which  the  lat-  ^Qurne  Chace ;  that  the  documentary  evidence  affecting  ^^ 
terhadob-  i   ^  .    ,      ..  •    '^-r. 

tained  a  ver-  same  commenced  from  a  period  of  very  great  antique *-^' 

diet,  and  which  and   was  extremely  voluminous   and  complicated;  ih^* 
the  Court  of  ^    . 

King^i  Bench,  after  argument,  had  refused  to  set  aside  or  grant  a  new  trt^'' 
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the  true  coDstruction  of  many  of  the  documents  depended  181Q^ 

upon  a  right  understanding  of  principles  of  law ;  and    ,     d^TvRRa 
that  there  were  many  questions,  of  great  intricacy,  as  well  t^. 

In  point  of  law  as  of  fact.  If  they  embraced  a  mere  simple        PRATT, 
question  of  law,  it  might  be  more  convenient  to  try  it  either 
on  a  special  verdict,  or  by  a  bill  of  exceptions :  but  even  3 
special  verdict  could  not  decide  the  point  in  question,  as,  if  . 
the*  case  were  accurately  stated,  the  difficulty  would  be 
•olved.  The  substantial  question  intended  to  be  tried,  was,  '  ^ 

die  true  boundaries  of  Cranboume  Chace,  in  the  Counti^ 
of  Donei  and  Wilts ;  two  had  been  ascribed  to  it,  the  inward 
one  comprised  an  extent  of  about  fourteen  thousand  acres 
<NiIy,  while  the  outward  one  included  a  circuit  of  between 
three  and  four  hundred  thousand  acres,  and  was  nearly  a 
lumdied  miles  in  circumference.    Constant  disputes  had 
sriien  between  the  plaintiff,  as  owner,  and  Ae  proprietors 
of  lands  within  the  chace ;  the  one,  contending  that  he  had 
•  right  over  the  whole  space  between  the  two  boundarie9 ; 
^  others,  that  his  right  did  not  extend  to  more  than  the 
'owaid  boundary.    The  forest  law  cannot  be  applicable 
^  ibe  present  question,  neither  is  it  necessary  to  inquire 
T  the  plaintiff's  right  be  fully  constituted,  having 
so  long  suffered  to  remain  unmolested.    The  only 
^'^^^bt  is,  whether  the  plaintiff  can  claim  the  right  of 
to  the  limits  he  describes  it  as  extending  to.    As  the 
of  King* 9  Beiich  have  formed  their  judgment  on  this 
I,  a  trial  at  bar  is  now  the  only  proper  course  to 
^^  adopted.    It  was  supposed  by  the  learned  Judge,  who 
^''^^^   the  former  cause,  that  the  space  between  the  tw6 
^^^^*idaries  vfva  purlieu,  which  is  said  to  be  the  perambu^ 
^*^o  of  a  forest  disafforested  (a),  over  which  the  owner  of 
^^  ^idiin  the  purlieu  has  the  sole  right  of  pursuing  deer 


(o)  iSlfa^  3a  jEUtc.  1.— 4  Itui.  303. 
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1819.  by  liimself  aed  his  servantSi  which  escape  out  of  the  foreal ; 

^^"^  but  the  owner  of  the  forest  has  merely  a  right  to  cbrive  Am 

liOra  IliTERS  j^^^  which  may  be  found  in  the  purlieu,  back  agaiD  into  the 
Pratt.  forest.  This  might  have  been  a  purlieu  if  the  cbace  had 
once  been  a  legal  forest,  and  disafforested  as  to  a  comi- 
derable  part  of  it,  provided  such  cbace  remained  enlive 
within  the  inner  boundary.  This  diflSeulty  is  not  to  be 
solved  by  evidence  alone.  It  appeared  at  the  fonaer  tiisl 
that  there  were  seven  different  walks  to  the  diace,  gnasded 
/  '  by  seven  different  keepers.    The  term  purlieu  cavMil  be 

applied  to  this  case,  as  k  does  not  appear  ^t  the  oulv 
ambit,  and  the  perambulaUons  and  grants  thereon  vsast 
added  to  the  ancient  cliace,  and  afterwards  dimfferastai 
by  the  statute  Carta  Ihresia.     Lodges  are  erected  tm 
the  k^pers  in  different  parts  of  the  chace,  and 
is  payable  during  the  ruttmg  season,  which  is  t  ollectii ' 
at  a  great  distance  from  the  interior  of  the  chaiti^  ial' 
chace  courts  are  also  regdlarly  held.    There  ia  nvrill 
distinction  between  forests  and  chaces,  the  one  baviiig  m 
courts  or  officers  except  for  the  purpose  of  taking  esili 
of  the  deer,  and  the  other  having  judicial  r^hts 
to  those  courts.    At  the  former  trial  various 
were  produced  from  the  34  Hen.  3.  to  within  two 
since,  to  determine  the  boundaries  of  Cranbaurm  Ck&tiff^ 
all  these  tended  to  shew  that  the  space  betweea  the  i 
boundaries  could  not  be  considered  as  a  purlieu,  and 
doubt  now  is,  wh(ether  those  l^ids  in  the  parish  of 
lard  Royal  be  or  be  not  within  the  chaee  i  TUa  m 
unfit  question  to  be  tried  by  a  Jury  at  ttidpriusi  for 
pkiatiff  must  either  be  entitled  to  the  whole  of  the 
€Hr  none ;  and  althougli  the  defendants  may  contesHl,  Am|'! 
be  is  only  entitled  to  fi  right  in  the  inner  booadaij,  |li 
others  might  assert,  that  he  h^d  no  right  whatever  even 
within  that  boundary;  but  it  appeared  from  the  documents 

of  the  last  half  century  that  the  chace  existed  to  the  fidl  1 

1 


^ 

.1 
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Lord  Rivers 

V. 

PpATT, 


part  of  the  chace  in  question,  there  can  be  no  ground  for 
this  application. 

Mr.  Segt.  Lens,  in  support  of  the  rule,  admitted,  that 
the  merits,  and  the  evidence  to  be  adduced,  were  not  of 
themselves  sufficient  causes  for  a  trial  at  bar ;  nor  was  the 
mere  magnitude  of  the  question,  or  value  of  the  propertv, 
enough  to  call  upon  the  Court  to.  grant  it.     The  real  ques- 
tion now  to  be  tried  formed  no  part  of  the  case  which  was 
formerly  tried  by  the  present  plaintiff;  for  thq  learned  Judge, 
who  tried  that  cause,  solved  the  whole  of  the  difficulty  by 
supposing  that  the  space  between  the  (wo  boiindaries  camfi 
within  the  denomination  of  purlieu;  but  the  original  bouiH 
daries  *  themselves  formed  no  question  in  that  case,  the 
solution  was  perfectly  new,  and  to  make  it  a  purlieu,  it 
must  be  inferred,    that  the  outer    boundary  was  origi* 
nally  a  forest,  afterwards  reduced  to  a  chace,   and  that 
that  boundary,  though  disafforested,  might  still  be  con- 
sidered as  the  purlieu,  or  part  of  the  forest.     This  is  a 
most  important  fact,  tlie  assumption  of  which  cannot  be 
borne  out  by  evidence,  if  it  could,  a  special  verdict  might 
answer  all  the  purposes  of  a  trial  at  bar;  but  the  former 
must  contain  all  the  evidence,  both  documentary  and  parol, 
which  would  be  mixed  up  equally  with  law  and  fact,  and  the 
effect  of  it  would  be  to  put  either  one  party  or  the  other 
entirely  out  of  Court.     If  the  special  verdict  were  drawn 
improperly,  the   House  of  Lords  would  award  a  veuire 
de  novo.     So  a  bill  of  exceptions  must  contain  all  the 
evideQce,  and  the  effect  of  it  would  be  to  take  the  cause 
out  of  this  Court  to  that  of  the   King's  Bench,  wb 
would,  in  all  probability,  remain  of  the  same  opiniou  as 
before.     If  the  locus  in  quo  cannot  be  considered  uftff- 
lieu  according  to  the  old  autliorities,  and  the  statute  D^ 
Carta  Foresta,   then  this  chace  remains  entire,  Nvhi^" 
lias  always  been  described  as  a  chace,  and  not  a  forest ;  ^^^ 
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the  owner  has  always  exercised  his  rights  and  privileges  1819« 

accordingly.     As  such  chaces  were  established  antecedent    .     T^ 

t  '       r^        T.  ,    ,       .     ,  Lord  Rivers 

to  the  passing  of  Carta  ForestiCf  whether  the  locus  in  quo  v, 

be  a  diace  or  not,  is  now  to  be  decided.  No  application  Pratt. 
was  made  for  a  trial  at  bar  in  the  former  Cause,  because" 
die  question  as  to  this  space  being  a  purlieu  or  not  was 
Dot  then  considered,  which  being  now  added  to  such  a 
body  of  evidence^  and  circumstances  so  complicated,  this 
application  is  the  only  means  by  which  a  fair  and  impar- 
tial inquiry  can  be  had. 

Lord  Chief  Justice  Dallas. — ^This  is  a  subject  which 
is  certainly  extremely  extensive  in  its  nature,  and  I  do  not 
intend  to  under-rate  the  difficulties  belonging  to  it ;  but  its 
merits  lie  in  a  narrow  compass.  An  application  for  a  trial 
at  bar  is  always  in  the  discretion  of  the  Court,  and  is 
to  be  governed  by  circumstances.  I  cannot  say,  with  any 
{precision,  what  circumstances  will  entitle  a  party  to  such 
an  application,  yet  it  is  quite  clear  that  the  following  rule 
is  applicable  to  all  cases  of  this  nature,  namely,  that  they 
are  not  to  be  entertained  lightly ;  such  a  proceeding  is  not 
only  productive  of  inconvenience  to  the  Court,  but  gene- 
rates delay  to  the  suitors,  and  is  equally  inconvenient  to 
the  Jurors,  who  are  bound  to  attend;  and  it  is  also  pro- 
ductive of  heavy  expences  to  the  parties ;  and  therefore  to 
entitle  a  party  to  succeed  on  an  application  of  this  nature, 
it  is  necessary  that  it  should  be  made  on  very  strong  grounds. 
lliere  is  no  case  similar  to  the  present  in  circumstances ; 
but  we  are  not  called  on  to  consider  whether,  before  trial 
had  on  the  complexity  in  fact,  or  the  difficulty  in  law,  we 
shall  now  grant  a  triol  at  bar.  A  former  trial  has  been  had, 
in  which  the  same  rights  were  involved,  and  we  are  now 
called  on  to  see  whether  any  thing  happened  at  that  triaf, 
or  other  new  circumstances  have  since  transpired  to  fur- 
pish  grounds  to  make  it  incumbent  on  us  to  grant  this 
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1819.  appUcation.    The  £ict  is,  that  no  applkatym  was  made 

io  the  first  instanoey  because^  it  is  said,  oo  difficultj  had 
occurred  until  the  Judge  at  the  former  trial  had  left  it  to 
Pratt.        the  Jury  to  say  whether  the  place  where  the  trespass  was 
committed  was  within  the  purlieu.    Whether  the  difficulty 
bad  occurred    before  or  not,   or  even  if   the  learned 
Judge  had  taken  a  ^ilse  view  of  the  subject  at  the  trial, 
makes  no  diffieieoce,  for  an  application  was  afterwards 
made  to  the  Court  of  Kin^s  Beiuh,  m  whidi  bodi 
these  subjects  could  have  been  discussed.     He  stated 
his  opinion   at  nui  prnu^  and  solved  the  difficulty  by 
considering  the   space    between    the    boundaries  as  a 
purlieu,  which   solution    my  Brother  Len»  has   consi- 
dered as  a  novelty.    But  when  it  fell  from  the  learned 
Ju^e,  after  his  report  of  the  trial  had  been  received,  and 
after  veiy  able  arguments  used  by  Counsel  in  the  Court  of 
Kinf^B  Bench  for  a  new  triali  it  ceased  to  be  a  novelty; 
and  that  Court  felt  so  little  difficulty  in  the  result  that 
they  refused  to  send  the  cause  to  a  new  trial.    On  whit 
ground  therefore  can  we  now  order  a  trial  at  bar,  when 
that  Court  thought  that  even  a  re-consideration  of  the  ques- 
tion was  unnecessary  i    It  has  been  said,  that  if  this  cssse 
were  tried  at  msiprius,  that  the  Jury  would  find,  as  they 
did  in  the  former,  as  that  verdict  had  been  since  sanctioned 
by  the  Court  of  King*»  Bench.    But  a  bill  of  excepdom 
maybe  tendered;  and  although  it  maybe  necessary  ^^ 
state  a  number  of  facts  therein,  yet  it  will  not  differ  fro^ 
similar  cases ;  but  it  has  been  said,  that  it  must  be  p' 
on  record,  and  go  to  the  Court  of  King*$  Bench,  wl 
would  be    inclined  to  support  their  former  judgmet^*'^ 
Even  if  the  record  go  to  the  King^s  Bench,  a  writ  of  ei 
may  be  brought  in  the  House  of  Lords,  where  the  jud] 
ment  must  be  final.    The  cause  will  then  be  fiilly  heai 
and,  without  adverting  to  the  case  of  Wood  v.  Buddcn, 
think  this  rule  ought  to  be  discharged. 


Lord  RivBBS 
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Mr.  Justice  Park. — I  perfectly  concur  with  my  Lord  Itia. 

Chief  Justice.  All  the  grounds  that  have  been  stated  in 
support  of  this  appfication  are  not  sufficient  to  induce  the 
Court  to  deiriate  from  the  conomon  course.  The  strong  Pratt. 
and  principal  point  relied  on  in  its  support^  is  the  novelty 
of  the  point  made  by  the  learned  Judge  at  the  former 
trial,  as  to  whether  the  space  between  the  two  bounda- 
ries were  or  were  n6t  a  jmrNeu.  But  this  applicatioa 
cloes  not  now  come  with  a  good  grace  before  the 
Govt;  for  the  cause  was  most  folly  inveatigated  at  the  trial 
in  a  bearing,  which  occnpied  two  whole  days.  When  the 
pomt  first  occurred  to  that  learned  Jodge,  the  opinio  he 
gare  was  certainly  a  novelty ;  but  after  it  bad  been  re- 
considered by  the  Court  of  King's  Bench,  after  hearing 
wguments  for  a  new  trial,  which  occupied  them  between 
Aree  and  four  days,  it  cannot  be  so  deemed.  jAs  to  any 
difficulty  there  may  be  in  this  case,  it  has  been  removed, 
cr  at  all  events  lessened,  by  that  discussion.  There  was 
n  much  stronger  ground  for  «  trial  at  bar  in  the  first  in- 
atance  than  now.  If  the  case  go  back  to  the  Court  of 
King's  Bench  by  a  bill  of  exceptions,  and  they  adhere  t0 
their  former  judgment,  the  most  speedy  and  sure  remedy 
for  the  plaintiff  to  adopt,  will  be  by  bringing  a  writ  of 
error  to  the  House  of  Lords,  where  the  opinion  of  all  the 
Judges  will  be  given  on  the  subject.  My  Brother  12tcJl- 
ardsoH  concurs  in  opinion  on  the  grounds  that  sufficient 
reasons  have  not  been  given  to  induce  the  Court  to  grant 
Ibis  application,-  and  my  Brother  Burrough  not  having 
been  present  during  the  aigument^  declines  expressing  his 
•cntiments  on  this  occasiop. 

Rule  discharged. 


fiOO  CASKS  IN  TRINITY.  TBRM, 

1819. 


Wednesday,  Boswojith  v.  Boswobth. 

June  16. 

The  defendant  Mr.  Serjt.  Vaughan,  on  the  first  day  of  this  term^  had 

inay  refer  it  to  obtained  a  rule  nwi,  on  the  part  of  the  defendant,  to  refer 

the  prothono-  . 

tary  before       ^  ^^  prothonotary  to  ascertain  what  was  due  for  prin* 

judgment,  to      cipal  and  interest  on  a  conunon  money  boqd. 
ascertain  what 

is  due  for  prin-  , .     .      •    t 

cipal  and  inte-      Mr.  Seijt  Onslow  now  shewed  cause,  and  moisted,  that 

rest  on  a  com-  no  reference  pould  be  made  until  after  judgment ;  thai  this 
bond  ^'^^  ^'^^  ^  question  of  computation,  and  that  part  of  the 

money  might  have  b^q  paid. 

Mr.  Serjt.  Faughan,  in  support  of  the  rule,  relied  ^ 
/  die  case  of  Farquhar  v.  Morris  {a),  where  a  motion  si- 

milar to  the  present  was  made. 

The  Court  at  first  were  bclined  to  think  that  this  ap* 
plication  could  not  be  made  on  the  part  of  the  defendant, 
but,  on  referring  to  the  secondary,  made  the  rule 

Absolute. 
(a)  7  Term  Rep.  124. 


Wednesday,  PiNCHEB  v.  Brown. 

June  16. 

If  a  defendant  Mr.  Serjt.  Faughan  moved  for  a  rule  nwf,  that  the  pro- 
£16  for  iroods  ^^"^^''J  should  allow  the  defendant  his  costs  under 
sold,  and  be 

indebted  to  the  plaintiff  in  the  sum  of  £14  only,  on  a  promissory  note,  pay- 
able by  instalments,  the  Court  will  not  allow  the  defendant  his  costs  pur- 
suant to  43  Geo.  3.  c.  46.,  as  he  might  have  been  arrested  on  the  note. 
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the  43  Geo.  3.  c.  46.  s.  3.,  on  the  ground  that  he  had 
been  Tezatiously  arrested.  He  founded  his  motion  on 
an  affidavit,  which  stated^  that  the  defendant  had  been 
arrested  for  £l5  and  upwards,  for  goods  sold  and  deli- 
vered. That  the  original  debt  amounted  to  £l5 :  l?'*^ 
and  that  the  defendant  had,  before  the  commencement  of 
the  action,  paid  £l:  17 s.,  which  reduced  the  debt  to 
^14;  for  which  sum  he  gave  a  promissoiy  note^  payaUe 
by  instalments,  at  «£2  per  month.  On  the  production  of 
this  note  at  the  trial,  the  Jury  found  a  verdict  for  the 
plaintiff  for  «£l4;  the  learned  Serjeant  contended,  that  as 
the  defendant  was  held  to  bail  on  an  affidavit  for  goods 
sold,  and  as  the  declaration  was  framed  accordingly  with- 
out any  count  on  the  note,  that  he  could  not  have  been 
liable  to  arrest,  as  he  was  indebted  to  the  plaintiff  in  «£l4 
only  when  the  arrest  took  place. 


1819. 


PlNCHBR 

v. 
Browk. 


Lord  Chief  Justice  Dallas. — In  order  to  entitle  the 
defendant  to  the  fruits  of  the  application  he  now  seeks  for, 
the  arrest  must  have  been  vexatious  and  malicious,  and  I 
tbink  there  was  no  colour  for  saying  that  it  was  so.  The 
fiefendant  was  indebted  to  the  plaintiff  in  the  sum  of  «£14, 
and  was  arrested  for  i£l3  and  upwards^  but  the  plaintiff 
might  have  brought  an  action  on  the  note,  and  the  de- 
foidant  might  therefore  have  been  arrested  for  «£lO,  within 
the  statute,  or  the  plaintiff  might  have  held  him  to  bail 
for  «£l4,  being  the  sum  actually  due  on  the  note.  As 
iherefore  the  plaintiff  might  have  arrested  him  on  the 
note,,  this  alone  is  a  complete  and  sufficient  answer  to  the 
arrest  being  either  vexatious  or  malicious. 

.  Mr.  Justice  Park.— I  perfectly  concur  with  my  Lord 
Oiief  Justice  in  thinking  that  there  is  a  complete  answer 
to  the  chaige  of  a  frivolous  or  malicious  arrest;  for  the 
question  is  not  whether  the  proceedings  are  perfectly  r^ 
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giilar,  biit  wbetber  the  defeodaot  might  have  been  arrested 
oo  the  note;  and  he  certiinly  cotold  have  been  held  to 
bail  for  the  wm,  not  only  of  i*10,  bat  £l4,  and  ihia  caM 
therefore  it  deaily  not  ilrithin  the  aUtute. 


Mr.  Jttttaoe  Burrouoh. — Tke  Jury  have  determined 
by  their  verdict^  that  £l4  was  dlie  from  the  defendant  to 
the  plaintiff  on  the  note,  and  I  therefore  think  be  is  not 
entitled  td  this  applicatiod* 

Ride  refused  (a), 

'  (a)  Mr.  Justice  Richardton  was  absent. 


lliarsday,      Olit^r  and  Others,  Assignees  of  Roberts,  a  Bankropt; 
•^^^  ^"^^  V.  Bartlett. 


In  an  action  of  This  was  an  action  of  trover  brought  against  the  defeo- 
b  ^^   ^sic^      ^^^  under  an  order  made  by  the  Lord  Chancellor,  npoa 
neesof  abank-  the  petition  of  the  plaiotiflFs,  as  assignees  of  JZokr^J,  i^ 
rupt  for  a  rick   bankrupt,  to  recover  the  value  of  a  rick  of  oak-bads^ 
which  ihe         landing  at  fVhaddon  Cha$e^  of  which  it  was  alleged  ib^ 


bankrupt  was     bankrupt  was  the  reputed  ownet  at  the  time  of  his  bani 
the  reputed        ruptcy. 

ness  may  be  ^^  ^^  ^^  ^'  ^^  cause  before  Mr.  Baron 

askedwhatwas  at   the  last  assises  at  Aylefburjff  a  verdict  was  foon^^ 

the  reputation    ^^  the    plainliflFs  with  £9OO0  damages,   subject  to  h^^ 
of  the  neigh-  ,       ^'^       ^  ^  ,        ,^t/.rr.^ 

bonrhood  to       reduced  out  of  Court  as  to  the  value  of  the  bark.    Th^  ^ 

whom  the  ,rick    facts,  as  appeared  m  evidence,  were  these ;  the  conimissioi 
timnfufe^*  against  the  bankrupt,  dated  the  28thof.<pFt7,  1817,4 

bankruptcy, 

if  it  appear  that  the  bankrupt  bad  exercised  repeated  acts  of  ownershi 

over  it  previous  to  that  time. 
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alignment  dated  in  the  month  of  Mc^  foUowingi  And 
the  order  of  the  Court  of  Chancefji  were  sererally  pot  in 
and  admitted.    The  evidence  produced  by  the  pUdntiffii 
was  confined  principally  to  the  repatation  of  ownership^ 
the  witnesses  being  the  persons  employed  by  the  bankrupt 
to  gadier  and  stack  the  rick*  It  appeared  diat  he  had  pur- 
chased the  bark  in  1815.    The  first  witness  stated,  that  he 
was  employed  by  the  bankrupt  b  that  year  to  draw  and 
alack  the  bark  in  question^  and  that  he  waa  paid  by  the  banb- 
mpty  who  was  a  tanneri  and  who  gave  all  the  directions  re- 
specting it ;  that  in  Februmry  1817,  he  was  ordered  by  the 
bankrupt  to  repair  the  thatch  of  diis  stack  after  a  storm, 
bat  dwl  he  did  not  do  it,  and  that  on  his  meeting  die  bank- 
ropt  some  time  afterwards,  and  being  asked  whether  he  had 
repaired  it,  he  told  him  that  he  had  not,  but  had  recommend- 
ed anodier  person  to  him  for  that  purpose.  On  this  witness 
being  asked  by  the  plaintiff's  counsel,  how  he  knew  this 
rick  belonged  to  the  bankrupt,  he  stated,  by  report  only ; 
and  on  being  further  asked,  what  was  the  reputation  of  the 
neighbourhood,  as  to  whom  the  rick  belonged  at  the  time 
of  the  bankruptcy,  the  question  was  objected  to  by  die  de^ 
fBodantfs  counsel,  upon  the  ground  that  the  reputed  owner- 
ship must  be  gathered  from  facts,  and  not  by  an  answer  ta 
a  question  put  in  so  general  terms.    The  case  of  Gtirr  t. 
SMiton  (a)  was  relied  on  by  the  plaintiffs,  where  Lord 
CUef  Justice  Gibhs  had  admitted,  not  only  evidence  of  re- 
putation, but  testimony  to  contradict  it,-«-4he  learned 
Jndge^  in  deciding  that  the  question  was  properly  put, 
aMed,  that  he  thought  the  evidence  was  introduced  of 
^leeesaity,  if  not,  it  would  be  to  reject  the  words  '<  reputed 
^Kmer,''  and  consider  a  bankrupt  only  as  such  owner  as 
iMriii  be  shewn  to  be  reputed  by  die  acts  of  ownershipii 
possession,  order,  and  disposition  mentioaed  in  die  statute 


1819. 

OUTSR 

V. 

Bartlktt. 
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21  Jac.  1.  Cap.  ig.    The  witness  then  answered,  tbdt  the 
bankrupt  was  considered  the  owner  of  the  rick  by  every 
one  up  to  the  time  of  the  bankruptcy,  and  then  added, 
that    he    gave    the    bankrupt    credit   considering    him 
to  be  the  owner; — For  the  defendant,  the  bankrupt,  who 
was  his  son-in-law,  stated,  that  he  was  employed  by  the 
former  before  1815,  to  purchase  bark  for  him  in  Whaddon 
Chace,  and  that  his  father-iii-Iaw  had  purchased  and  paid 
f6r  the  bark  in  question  more  than  a  twelvemonth  before 
the  act  of  bankruptcy  took  place,  but  no  evidence  was  pro* 
duced   to  shew  that  he  had  ever  taken  possessioD,  or 
exercised  any  act  of  ownership  over  the  stack  in  quesdoo; 
the  learned  Judge  left  it  to  the  Jury  to  say,  whether  tbe 
bankrupt,  having  been  the  original  owner  of  the  bark, 
continued  to  be  so  reputed  to  the  time  of  his  bankruptcy ; 
and  if  so,  to  find  a  verdict  for  the  plaintiffs ;  if  not,  that 
the  defendant  would  be  entitled   to  recover.    The  Jorf 
found  a  verdict  for  the  plaintiffs.  ^ 


Mr.  Serjt.  Blosset  having  in  the  last  term  obtained  ^ 
rule  nisi,  that  this  verdict  might  be  set  aside,  and  a  n^^^ 
trial  granted,  on  the  ground  that  the  question  of  reput^^ 
ownership  was  improperly  put  and  admitted  in  evideO^^ 
at  the  trial. 


Mr.  Serjt.  Lawes  was  on  this  day  about  to  shew  caus'^ 
against  the  rule, — when 

Mr.  Serjt.  Blosset  (with  whom  was  Mr.  Serjt.  htf*^ 
were  called  on  by  the  Court  in  its  support ;  they  insist^^^ 
that  evidence  of  reputation  was  not  admissible  in  tb^^ 
stage  of  the  trial  in  which  it  was  offered,  and  observa^^ 
that  this  was  not  merely  common  evidence  of  reputatic^^^ 
but  that  the  foundation  must  be  laid  by  antecedent  mati^^' 
—The  single  point  on  which  the  question  tums^  is  tti^ 
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Tac.  c.  ig.  s.  1 1  (a),  which  clatite  only  applies  to  goods 
I  by  the  bankrupt^  but  does  not  extend  to  those  held  by 
f  or  which  had  been  put  into  his  hands  by  other  indivi- 
b ;  that  clause  only  entitles  the  commissioners  to  take 
property  of  the  bankrupt  which  he  might  have  in  his 
is  as  reputed  owner.  The  evidence  at  the  trial  should 
i  been  confined  to  the  bankrupt's  actual  possession, 
not  extended  to  that  of  reputation.  The  words  ''  re- 
xl  owner"  used  in  the  statute,  are  merely  to  distinguish 
I  owner  from  the  real  one.  Possession,  as  reputed 
ler,  ought  to  be  proved  by  specific  acts,  and  the  only 
ition  is,  whether  the  bankrupt,  as  reputed  owner,  had 
tent  of  sale  given  him  by  the  real  owner ;  he  might 
liadthe  disposition  of  the  property  as  agent,  factor,  or 
ler ;  evidence  might  therefore  have  Keen  given  of  acts 
H^nership,  as  apparent  owner,  and  whether  the  bank* 
exercised  the  order  and  disposition ;  but  the  general 
ia  to  the  admissibility  of  evidence  and  reputation,  are 
^trically  opposite  to  the  effect  intended  to  be  given 
im  statute.  The  facts  of  the  case  of  Gurr  v.  Rutton  (Jb) 
holly  distinguishable  from  the  present.  Lord  Chief 
:«  Gibbs  there  said,  '*  The  Jury  must  look  to  the  facts 
uch  the  opinions  on  both  sides  were  formed."  It  is 
s«ible  for  one  man  to  form  an  opinion  on  fects  which 


1«19. 


Oliybb 

V. 

Bartlbtt. 


33y  which  it  is  enacted,  "That  if  at  any  time  there- 
any  persons  shall  become  bankrupt,  and  at  such 

a  they  shall  so  become  bankrupt,  shall,  by  the  con- 
i^nd  permission  of  the  true  owner  and  proprietary, 
Ui  their  possession,  order,  and  disposition,  any  goods 
battels,  whereof  they  shall  be  reputed  owners,  and 
dpon  them  the  sale,  alteration,  or  disposition,  as 
Ts,  that  in  every  such  case  the  commissioners,  or  the 
ar  part  of  them,  shall  have  power  to  sell  and  dispose 
^o  same,  to  and  for  the  benefit  of  the  creditors  which 

seek  relief  by  the  commission,  as  fuUy  as  any  other 
of  the  estate  of  the  bankrupt." 
)  1  HMi  Rep.  327. 
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are  only  wholly  known  to  another,  and  existing  facts  caHh 
not  be  coupled  with  evidence  of  reputation ;  the  evidence 
in  this  case,  therefore,  should  have  been  confined  to  cir- 
cumstances ^f  ownership  proved  by  facts,  and  not  merely 
by  belief  or  reputation ;  when  the  jury  should  have  juc^ed 
from  those  facts  alone,  and  have  drawn  their  conclusiou 
accordingly. 


Lord  Chief  Justice  Dallas. — It  seems  to  rae,  that  thii 
case  has  nothing  to  do  with  the  rules  of  evidence  appGct- 
ble  to  reputation  or  hearsay,  but  whether  the  question  put 
at  the  trial  were  admissible  or  not,  depends  eotirelj  os 
the  construction  of  the  llth  section  of  21  Jac.  I.e.  1^ 
which  is  alone  connected  with  it.     It  has  been  said,  that 
the  obje<^  of  that  statute  is,  to  distinguish  between  real 
and  reputed  ownership,  and  so  it  is,  for  its  principal  object 
is,  that  if  false  credit  be  given  to  a  person  as  reputed 
owner,  who  exercises  a  power  over  property,  he  shall  be 
taken  as  a  real  owner,  to  put  such  property  into  the  bands 
of  bis  creditors.     The  clause  in  question  enacts,  that,** If 
any  persons,  at  such  time  as  they  shall  become  bankrupt, 
shall,  by  consent  and  permission  of  the  true  oviner  and 
proprietary,  have  in  their  possession,  order,  and  disposition, 
any  goods  and  chattels."  The  consent  and  permission  of 
the  owner  is  not  to  be  proved  by  positive  evidence,  but  in- 
ferred by  the  possession  of  the  property,  connected  wilb 
the  order  and  disposition  over  it,  making  it  incumbent  on 
the  other  party  to  prove  that  such  order  was  ewrciscd 
without  his  consent  as  owner.     If,  therefore,  the  bankrupt 
be  merely  a  reputed  owner,  still,  having  exercised  acts  of 
disposition  over  ihe  property,  he  must  be  considered  as  a 
real  one.     But  then  the  immediate  following  words  in  that 
clause  are,  ''whereof  they  shall  be  reputed  owners,  and  lal^c 
upon  themselves  the  sale,  alteration,  or  disposition  as  ow- 
ners." The  word  "  reputed"  is  the  most  emphatic  wofd  of 
the  statute,  being  introduced  to  compare  and  contrast  the 
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real  with  the  apparent  owner ;  bow  can  it  be  ascertained 
that  a  person  is  a  reputed  owner,  except  by  the  evidence 
of  bis  neighbours  ?  Whether,  if  the  question  of  reputa- 
tion had  not  been  put,  it  might  have  been  proved  by  other 
evidence,  it  is  not  necessary  now  to  examine,  for  the 
statute  enacts,  ''  whereof  the  bankrupt  is  the  reputed 
owner.**  Whether  he  be  the  real  owner  or  not,  thereforci 
is  entirely  out  of  the  question ;  but  the  single  point  is, 
whether  the  party  be  or  be  not  the  reputed  owner.  I 
think  that  is  a  question  necessary  and  proper  to  be  put. 
But  it  was  proved  here,  that  th^  bankrupt  had  the  original 
disposition  of  the  property,  and  afterwards  exercised  a  re- 
putation of  ownership.  Cases  of  this  description  depend 
on  their  own  peculiar  circumstances,  and  the  main  diffi- 
culty that  generally  arises,  is  to  ascertain  who  is  the  reputed 
owner,  and  whether,  from  his  order  and  disposition  of  the 
property,  he  l>e  so  in  fact  or  not.  This  is  rather  a  ques- 
tion of  fact  than  of  law,  as  was  observed  by  Mr.  Justice 
Butler,  in  Walker  v.  Burnell{a),  and  recognised  by  Mr. 
Justice  Lawrence,  in  Horn  v.  Baker  (b).  So  Lord  Ellen- 
borough,  ia  Muller  v.  Mosi(c),  couBrming  the  doctrine 
trf*  both  these  learned  Judges,  said,  '^  reputed  ownership  is 
a  fact  which  ought  to  have  been  found  in  order  to  raise 
the  qnestion  ;**  and  in  the  previous  case  of  Lingham  v. 
Biggs  (d).  Lord  Chief  Justice  E^re  concurred  with  Mr. 
Justice  Duller,  and  said,  that  '^  when  it  was  once  ascer- 
tained whether  the  bankrupt  was  the  reputed  owner  or  not, 
there  would  be  very  little  difficulty  in  deciding  ;  for  that, 
from  reputed  ownership,  false  credit  arose,  to  remedy  the 
nischief  of  which,  the  statute  applied,  and  the  other  terms 
of  the  11th  section  of  that  statute  were  incidental  to  re- 
puted ownership ;*  reputed  ownership,  therefore,  is  con- 
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(a)  Doug.  317. (6)  9  East.  24^. (c)  1  Maule  ^ 

Seim.  388.— -<</)  1  Bos.  4*  PuL  82. 
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nected  with  the  order  and  possession  of  the   property. 
The  question,  therefore,  put  at  the  trial,  when  connected 
with  the  facts  of  this  case,  was,  I  think,  admissible  as  en- 
dence  of  the  order  and  disposition  of  the  bark  in  question 
by  the  bankrupt.     Although  it  has  been  said,  that  the  case 
of  Gurr  v.  Rutton  was  distinguishable  from  the  present, 
still,  I  think  it  decisive  of  the  point  in  question ;  that  was 
an  action  of  trover  by  the  assignee  of  a  bankrupt,  to  re« 
cover  the  possession  of  property  alleged  to  have  belonged 
to  him  before  his  bankruptcy  as  reputed  owner ;  there* 
evidence  was  received,   that  the  reputation  amongst  die 
jBervants  and  neighbours  of  the  bankrupt  was,  that  he  wu 
the  owner ;  and  for  the  defendant,  contradictory  evidence 
of  that  reputation  was  admitted  to  shew,  that  be  paid  the 
taxes  of  the  farm,  and  that  he  was  considered  by  a  num- 
ber  of  tradesmen  as  the  sole  ovrner  and  proprietor  of  the 
stock.     Whether  the  reputation  in  that  case  was  a  mttter 
of  fact  or  not,  still.  Lord  Chief  Justice  Gibbs  admitted 
evidence  of  it,  both  for  the  plaintiff  and  defendant;  and  bis 
Lordship  there  said,  '*  What  is  the  reputation  of  owner- 
ship f  it  is  made  up  of  the  opinions  of  a  man's  neighbours; 
it  is  a  number  of  voices,  as  it  were,  concurring  upon  one 
or  other  of  two  facts."     So  here,  the  question  put  at  th^ 
trial  was  admissible  to  shew  the  reputation  of  ownership 
which  the  bankrupt  had  among  his  neighbours.     If  no 
other  evidence  had  been  adduced,  I  do  not  say,  whether 
this  question  would  have  been  admissible  or  not,  neither 
IS  it  necessary  to  determine,  whether  reputed  ownership 
can  be  proved  in  any  case  without  admission  of  facts  to 
support  it ;  but  on  looking  to  all  the  facts  of  the  present 
case,  I  think  the  evidence  of  reputation  was  properly  ai-* 
mitted,  and   that  this   rule   ought   therefore  to  be  dis- 
charged. 


Mr.  Justice  Park. — I  do  not  think  it  necessary  togi 
an  opinion  on  the  abstract  question,  whether  evidence  o^ 
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reputation  was  admissible  in  this  case^  unless  it  was  sup- 
ported by  facts.    But  it  appears  quite  clear  from  the  report 
of  the  learned  Judge  who  tried  the  cause^  as  well  as  from 
tlie  testimony  of  one  of  ihe  witnesses  who  was  examined  for 
the  plaintiffs,  that  the  bankrupt  exercised  various  acts  of 
ownership  over  the  stack  in  question ;  that  he  had  the  sole 
apparent    ownership,   and  therefore   he   was  considered 
as  owner.     My  Brother  Blosset  has  said,  that  the  word 
^  reputed*'  can  only  apply  to  the  apparent  owner.     But 
the  statute  of  James  does  not  consider  him  as  the  real 
owner.     By  the  preamble  it  appears,  that  the  object  of 
the  statute  was,  to  afford  relief  to  creditors  against  such  as 
shall  become  bankrupts,  and  the  word  **  reputed"  is  used  to 
protect  them  from  the  effects  of  a  false  reputation.     Mr. 
Justice  Lawrence f  in  Horn  v.  Baker  {a)^  said,  "  The  ques- 
tion in  these  cases  is  rather  a  question  of  fact  than  of  law." 
Tkke  fact  here,  was  made  up  not  merely  on  the  vague  opi- 
<zioxi8  of  Others,  but  on  the  judgment  of  those  who  had 
*Bi«ai  the  party  do  certain  acts,  by  which  not  only  they  re- 
piBCed  him  to   be   the  owner  of  the  rick   in    question, 
'^^  their  neighbours  also,  were    of  the  same    opinion. 
^^*^«  case  of  Gurr  v.  Rutlon(b),  is  expressly  applicable  to 
^1**^  point.     My  Brother  Le/is  doubted,  whether  the  conti- 
Dtti^lion  of  credit  was  admissible  in  evidence,   from  the 
^^^^^^osible  appearance  of  ownership  held  out  by  the  bank- 
"*K>t,  but  that  is  the  very  object  for  which   the  statute 
'^'^^^^nt  to  provide.     J,  therefore,  tliink  this  question,  as  to 
'^i^tjtation,  was  properly  put  and  received  in  evidence,  and 
^^t  there  is  no  ground  for  a  new  trial. 


isigi 


OUVER 
V. 

Bartlbtt. 


^^4r.  Justice  Burrough. — ^^Fhe  question  in  this  case 
'^■"^nly  depends  on  the  construction  of  the  stat.21  Jac.  1. 
^*  ^9.  «•  1 1.  and  we  must  reject  the  word  "  reputed"  alto- 


(a)  9  East.  241. (fi)  1  HoH's  Rep.  327. 
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gether  from  that  clause,  if  the  question  put  at  the  trial  was 
not  admissible  in  evidence.     What  are  the  circumstances  i 
The  bark  originally  belonged  to  the  bankvupt,  be  eiercised 
repeated  acts  of  ownership  over  it,  till  within  a  short  time 
previous  to  his  bankruptcy,  when  it  was  seized ;  he  sold 
it  to  hb  father-in-law,  the  defendant,  but  no  steps  were 
taken  to  give  the  latter  the  visible  possession.     It  is  said 
the  defendant  was  the  true  owner;  he  might  have  been  so, 
but  still  he  left  the  property  in  the  apparent  possession  of 
the  bankrupt.     Every  disposition  of  it  was  made  by  him, 
and  by  those  acts  he  was  considered  the  real  owner.    The 
statute  of  James,  therefore,  is  particularly  applicable  to 
this  case.     It  has  been  said,  that  the  witnesses  for  the 
plaintiff  had  not  connected  their  evidence  of  reputation 
with  fact ;  but  that  was  unnecessary,  for  possession  akm 
is  sufficient  16  raise  a  presumption,  that  the  ownership  ma 
in  the  bankrupt.     One  of  them  swore,  that  he  gave  the 
bankrupt  credit  on  the  ground  of  such  belief.    That  tes- 
timony was  clearly  within  the  statute.     Even  if  there  bad 
been  no  decision  on  this  subject,   I  should  have  thought 
that  the  evidence  offered  at  the  trial  was  receivable,  bat 
Lord  Chief  Justice  Gibbs  not  only  held  that  it  might  be 
received  in  the  case  of  Gurr  v.  Rtitton,  but  his  Lordship 
there  also  admitted  evidence  contradictory  of  the  repat^ 
tion.    The  reputation  of  ownership  might  have  been  dooe 
away  with  by  shewing  that  the  bankrupt  was  merelj  s 
trustee,  or  an  executor,  but  the  plaintiff  proved  not  only  the 
reputation  of  ownership,  but  the  possession  of,  and  dispo^ 
sition  by  the  bankrupt,  as  owner,  to  the  eve  of  his  bank- 
ruptcy.    I  therefore  think,  that  the  evidence  offered  at  the 
trial.  Was  properly  received,  and  that  the  verdict  of  the 
Jury  was  perfectly  correct. 

Rule  discharged  (ff). 


(a)  Mr.  Justice  Richardson  was  absent^ 
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Atkins  and  Othersi  Assignees  of  TredbolDi  a  Fridaj, 

Bankrupt,  v.  Seward.  ^^^  1^- 

• 

Mr.  Serjt.  Pell  moved,  that  it  might  be  referred  to  the  If  theplaintiffli. 
protbonotary  taxing   the  costs  for  the  plaintiffs,  as  as-  *•  ^"gnoo*  of 
signees  of  a  bankrupt  in  this  cause,  under  the  49th  Geo.  3.  prove  the  peti- 
e.  121.  «.  10.  (a).     At  the  trial  of  the  cause,  the  petition-  tioning  credi- 
iog  creditor's  debt  and  act  of  bankruptcy  were  disputed,  .^'*^"®J**»*™* 
and  notice  was  given  by  the  defendant  of  his  intention  so  bankruptcy,  at 
lo  do.  The  plaintiffs  were  nonsuited,  although  the  trading  ^®  ^"*^»  P^J* 
petitioning  creditor's  debt  and  act  of  bankruptcy  had  been  |,y  ^^  defend- 
most  clearly  and  satisfactorily  proved,  which  the  learned  antsotodo,and 
Judge  certified  accordingly.    The  prothonotary,  on  taxa-  *^®  *^teTth^* 
lioo,  considered,  that  he  was  not  empowered  by  the  above  are  not  entitled 

clause  to  sive  the  plaintiffs  the  costs,  of  proving  the  facts  ^^  costs,  under 

'       ^         ^  49(?eo.3. 


— c.  121.  «.  10. 

(a)  By  which  it  is  enacted,  **  That  in  any  action  brought  relates  oiSv*to 
by  or  against  any  assignee  of  a  bankrupt,  the  commission  ^^^^^  where 
of  bankruptcy,  and  the  proceedings  of  the  commissioners  ^i  obtain  a 
under  the  same,  shall  be  evidence  to  be  received  of  the  ..g-i:  * 
petitioning  creditor's  debt,  and  of  the  trading  and  bank- 
naptey  of  such  bankrupt,  unless  the  otlier  party  in  such 
action  shall,  if  defendant,  at  or  before  the  time  of  his 
pleading  to  such  action,  and  if  plaintiff,  before  issue  joined 
in  such  action,  give  notice  in  writing  to  such  'assignee, 
that  he  intends  to  dispute  such  matters,  or  any  of  them ; 
and  where  such  notice  shall  have  been  given,  if  such  as- 
signee shall  at  the  trial  prove  the  matter  so  disputed,  or 
the  other  party  shall  at  the  trial  admit  the  same,  the  Judge 
before  whom  the  cause  shall  be  tried,  shall,  if  he  shall  see 
fit,  grant  a  certificate  that  such  proof  or  admission  was 
made  upon  such  trial,  and  such  assignee  shall  be  entitled 
to  the  costs,  to  be  taxed  by  the  proper  officer,  occasioned 
bj  inch  notice  ;  and  such  costs  shall,  in  case  the  assignee 
shall  obtain  a  verdict,  be  added  to  his  costs ;  and  if  the 
other  party  shall  obtain  a  verdict,  shall  be  set  off  or  de- 
ductea  from  the  costs  which  such  other  party  would  other* 
wise  be  entitled  to  receive  from  such  assignee." 
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Skward. 


contained  in  the  defendant's  itotice^  as  such  clause  ex- 
tended only  to  cases  where  the  parties  had  obtained  a 
▼erdict 

The  learned  Serjeant  contended,  that  although  the  costs 
were  not  expressly  provided  for  by  that  section,  in  case  of 
a  nonsuit,  still,  that  the  plaintiffs  were  entitled  to  them  io 
the  equitable  view  of  the  statute. 

Lord  Chief  Justice  Dallas. — ^The  only  question  is, 
M'hedier  the  plaintiffs,  as  assignees,  are  entitled  to  cost» 
under  the  10th  section  of  49th  Geo.  3.  c.  121.     Tliey 
could  only  be  entided  in  case  they  had  obtained  a  v< 
Hie  statute  contains  no  provision  in  case  of  a  nonsuit, 
therefore,  this  application  does  not  come  within  it 
clause  is  positive  and  clear,  and  as  a  nonsuit  is  not 
vided  for,  die  Court  has  ho  authority  to  remedy  the  oi 
tion. 


Per  Curiam. 


Rule  refused. 


Friday, 
June  18. 


If  a  plaintiff 
be  resident 
abroad, the 
Court  will  re- 
quire him  to 
give  security 
for  costs,  al- 
though he  sue 
in  the  capacity 
of  executor. 


Chevalier  and  Another,  Executors  of  Fox,  deceased,.,.^ 

V.  Fin  NIB,  Gent,  one,  &c. 

Mr.  Serjt.  Lens,  on  a  former  day  in  this  term,  had  obtained" 
a  rule  nisi,  that  the  plaintiffs  in  this  cause  should  give 
curity  for  costs,  on   an  affidavit  which  stated,  that  the^ 
were  resident  in  Jersey. 

Mr.  Serjt.  Hullock  now  shewed  case,  and  admitted  th 
they  were  resident  in  Jersey yhul  contended  they  wereD( 
liable  to  be  called  on  to  give  security  for  costs,  as  the-  _I 
were  merely  executors,  and  suing  e»  atUre  droit,  and  coriL-^ 
not  in  that  character  be  subject  to  the  payment  of 
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even  if  they  resided  within  the  jurisdiction  of  the  Court ; 
he  observed,  that  the  rule  applicable  to  cases  of  this  na- 
ture was  in  the  discretion  of  the  Court,  and  that  secu- 
rity for  costs  was  therefore  not  grantable  of  course,  be- 
cause the  plaintiff  should  happen  to  be  resident  out  of  ibe 
country ;  he  also  referred  to  the  case  of  M*Cullock  v.  Ho- 
binson  (a),  where  Mr.  Justice  Chamhre  said,  "  By  the  ge- 
neral rule  of  law,  every  man  not  legally  incapacitated,  may 
iBiae  without  giving  security  for  costs;  but  the  Court  has 
interposed  in  certain  cases,  and  required  security,  lliis, 
Aowever,  is  matter  of  discretion ;  and  being  so,  the  rule 
"vrhich  has  been  adopted,  is  not  so  positivetind  inflexible  as 
m»<ft  to  yield  to  particular  circumstances."  He  produced  an 

Jtifidavit  which  stated,  that  an  action  was  brought  by  the 

pi 
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li 

aU 
in 


ntifFs  in  their  character  as  executors,  against  the  defen- 

to  compel  the;  delivery  and  account  of  monies  re» 

<d  by  him  for  the  use  of  the  testator,  and  that  the 

ant  had  admitted  that  he  had  a  balance  then  in  his 

^ds,    and    due    to    the    plaintiffs,    as    executors,    of 

•>  9*  145.  9^.  which  was  more  than  sufficient  to  answer 

crests  which  the  plaintiffs  might  become  liable  to  pay 

of  being  nonprossed  or  nonsuited,  or  having  a  ver- 

found  against  them  at  the  trial.     Even  in  case  tliey 

not  suing  in  the  character  of  executors,  it  is  quite 

,  that  if  they  were  nonsuited  or  had  a  verdict  against 

>  they  were  not  liable  to  costs,  as  they  could  sue  in 

other  character  than  that  of  executors :  and  as  the  de«< 

bad  admitted  that  he  had  <£l  19  io  his  hands,  which 

the  property  of  the  testator,  it  wotild  be  more  than 

^Eagh  to  cover  the  costs  which  the  plaintiffs  might  be  put 

^^K^  case  he  should  succeed ;  and  that  the  absence  of  the 

^  ^^tatiffs,  therefore,  was  immaterial,  as  they  could  not  in 

^^    be  deemed  liable,  even  if  they  were  resident  in  this 

"^^^^ritry. 


no 


CHEVALIXm 
FiNKIi. 


\,a)  2  New  Rep,  352. 
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Mr.  Serjt.  Lens,  in  support  of  the  rule,  observed,  thtt 
diere  was  no  case  in  which  a  distinction  bad  been  drawn 
between  plaintiffs  suing  in  their  own,  or  representative 
characters  as  executors,  so  as  to  free  them  from  the  liabi- 
lity of  giving  security  for  costs;  it  is,  therefore,  quite  im- 
material in  this  case  that  the  plaintiffs  have  sued  in  their 
character  of  executors ;  and  as  the  defendant  has  admitted 
that  he  is  liable  to  them  for  <£ll9i  he  may  pay  that  sum 
into  Court,  and  they  will  then  have  their  remedy  ultra. 


Lord  Chief  Justice  Dallas. — The  general  rule  in  cases 
of  this  description  is,  that  if  a  plaintiff  be  resilient  out  of 
the  jurisdiction  of  the  Court,  he  may  be  required  to  give 
security  for  costs;  and  it  has  been  admitted  by  my  Brotber 
Hullock,  that  the  plaintiffs  here  were  resident  at  Jeneff 
and  consequently  out  of  the  jurisdiction ;  the  only  question 
then  is,  whether  this  case  may  in  other  respects,  be  dis- 
tinguished from  the  general  rule,   as  the  plaintiffs  sue  io 
the  capacity  of  executors.    It  has  been  said  that  this  role 
is  only  applicable  to  parties  suing  in  their  own  rights,  aud 
must  be  considered  as  nugatory  in  the  cases  of  executors, 
as  in  case  of  a  verdict  the  defendant  could  only  recover 
de  ^  bonis  lestatoris,   and  that  the  plaintiffs  would  not  be^ 
liable  de  bonis   propriis;   but  this  is  not  always  the  bets 
for  executors  may  be  liable  to  pay  costs  according  to  tb^ 
particular  circumstances  of  the  case;  and  as  the  Couf^'^ 
cannot  go  into  merits  in  an  application  of  this  nature  o 
affidavits,  although  the  plaintiffs  have  sued  as  executor 
they  may  still  be    liable  to  costs.     I,  therefore,  am 
opinion,  that  this  case  falls  within,  and  must  be  govei 
by  the  general  rule. 


.f 


Mr.  Justice  Park  and  Mr.  Justice  Burrough,  a 
€urred« 

Rule  Absolute. 
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Saturday, 
Pain  r.  Acton,  june  19. 

Mr.  Serjt  Cross  moved  for  a  rule  nisi,  that  the  defendaut  I^  *  defendant 

might  be  allowed  his  costs  in  this  cause,   under  the  43  £|0()  ^n]  (^^ 

Geo.  3.  c.  46.  s.  S.  {a),  on  the  ground  that  he  bad  been  cause  be  af- 

held  to  bail  without  probable  cause.     It  appeared  that  he  terwards  re- 
•  /.       y»  1  t       rrW       •••/*-.     ferred  to  an 

iiras  arrested  for  «£100  and  upwards.     Ine  plamtin^  ui  arbitrator 

the  particulars  of  his  demand,  claimed  £l30,  due  to  him  who  finds  that 
from  the  defendant  for  the  lighterage  and  freight  of  oats  j  ^"Ju*'^ 

and  hay.     On  the  cause  coming  on  for  trial  before  Lord  plaintiff. 

Chief  Justice  Dallas,  at  Guildhall,  at  the  Sittings  after  Held:  that  the 
ibe  last  Term,  it  was  referred  to  an  arbitrator,  by  the  con-  ^^  entitled  to 
sent  of  the  parties,  under  a  rule  of  Court.  It  was  after-  his  costs,  nn- 
wards  proved  before  the  arbitrator,  that  a  contract  had  "®'  ^  ^^'  ^' 
been  entered  into  between  the  plaintiff  and  defendant,  for  qq  j^  gfoond 
l^hterage,  at  the  rate  of  4d.  per  quarter  for  oats,  and  of  an  arrest 

At.  6d.  per  ton  for  hay ;  and  that  the  plaintiff  had  charged  j;^^®^*  ?'«*>»- 

Die  causOf 

the  lighterage  of  oats  at  6d.  per  quarter,  and  had  nearly 
doubled  the  sum  which  he  had  agreed  to  charge  for  hay, 
^Hrhich  surplus  being  taken  off,  had  reduced  his  demand 
Oto  ^85  less  than  he  had  charged.  The  arbitrator  awarded 
Ae  plaintiff  <£90  only. 

Lord  Chief  Justice  Dallas. — The  parties  agreed  at 
^^be  trii|l  to  refer  this  cause  to  an  arbitrator,  it  was 
stated,  at  the  reference,  that  the  plaintiff  was  not  entitled 
te  the  amount  of  the  sum  he  demanded,  and  the  arbitrator 
.Jbund  that  there  was  a  contract  between  him  and  the  de- 
fendant, by  which  the  former  had  agreed  to  receive  a  cer- 


(a)  See  this  section^  ante,  vol.  i.  p.  03, 
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1819.  tain  sum  for  the  lighterage  of  the  articles  in  question,  and 

Pain  ^^^^  ^^  consequently  was  not  entitled  to  receive  the  sums 

V.  he  demanded  from  the  defendant,  and  with  which  he  had 

ACTON.        charged  him.     There  appears  to  have  been  no  vexation 

on  the  part  of  the  plaintiff,   and  I  therefore  think  there  is 

no  ground  for  the  application. 

Mr.  Justice  Richardson. — ^The  defendant  Utigaled 
the  question  before  the  arbitrator,  and  depended  on  the 
agreement  entered  into  between  him  and  the  plaintiff. 

Per  Curiam^ 

Rule  refused. 


Tuesday, 

June  22.  Hamlet  v.  Allaston. 

In  order  to        Mr.  Sent.  Lens  moved  to  enter  up  judsrinent  on  an  oH 

obtain  leave  to  r  J     & 

enter  up  judjr-  w*""*^"^  ^f  attorney  on  two  affidavits,  the  one  of  which 

ment  on  an       stated  that  the  deponent  believed  the  defendant  to  be 

old  warrant  of  ^'       ^y^^  ^^j^^^  ^j^^^  j^^  believed  him  to  be  so,  as  he  saw 
attorney,  the  ...  .  . 

affidavit  must     ^"^  conversed  with  him  nineteen  days  since,  which  was 

state  that  the     before  the  commencement  of  the   present   term. 

defendant  was 

alive  on  a  day 

within  the  '^^^  Court,  on  inquiring  of  the  Secondary,  found,  that  by 

term  in  which    the  rule  of  practice  here,  the  party  must  swear  that  the  de- 
is  made  *^^  ^^  fendant  was  alive  withm  fourteen  days  before  the  making 

of  the  application.  But  they  ordered,  that  in  future  the 
affidavit  must  state  that  the  defendant  was  alive  on  a  daj 
within  the  term  in  which  the  application  is  made,  in  order 
to  render  the  practice  conformable  to  that  of  the  Court 
of  Kifig*s  Bench. 
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Archer  v.  Champneys.  J^e  m' 

Mr.  Serjt.  Lens,  on  a  former  dayi   had  obtained  a  rule  A  defendant 
misi,  that  the  bail  bond  executed  in  this  cause  might  be  ^?°?,^  ^®  **®^ 
delivered  up  to  be  cancelled,  and  the  defendant  be  at  time  for  the 
liberty  to  enter  a  common  appearance,  and  that  in  the  ^^^e  cause  of 
mean  time  all  further  proceedings  might  be  stayed,  on  the  |,iL;n?-(r* 
ground  of  his  having  been  arrested  a  second  time  for  the  pros  or  dis- 
same  cause  of  action.     It  appeared  that  the  defendant  continue  the 
was  some  time  since  arrested  at  the  plaintiff's  suit,  in  the  ,^^|j  plaintiff 
Court  of  King*i  Bench,  for  the  recovery  of  the  same  debt  shew  that  he 

for  which  he  was  now  held  to  bail ;  but  that  that  action  ^^^  *®  ??  *^" 

...  count  of  a 

had  been  either  discontinued  or  nonprossed,  and  the  costs  mistake  or 

paid  by  the  plaintiff  before  the  commencement  of  the  misconception, 

w^T^a^f  ..,:.  and  that  the 

present  suit.  i  . 

'^  second  arrest 

was  not  vexa* 
Mr.  Serjt.  Vanghan  now  shewed  cause,  and  submitted,  ^o'J** 
that  wh^n  the  plaintiff  had  discontinued   his  action,   or 
been  nonsuited  or  nonprossed,  he  might  hold  the  defend- 
ant to  bail  a  second  time.     In  support  of  this  proposition, 
he  referred  to  Barnes  (a),  and  Harris  v.  Roberts  (6),  where 
it  was  held,  that  if  a  plaintiff  were  nonprossed,  he  might 
re-arrest  the  defendant,  as  he  suffers  enough  by  paying 
costs  in  the  first  action,  and  therefore  ought  not  to  be  in 
a  worse  condition  than  before.     No  distinction  can  be 
drawn  between  a  nonsuit  or  a  nonpros,  for  the  one  takes 
place  on  defect  of  evidence,  and  the  other  originates  in 
mistake ;   and  in  Bates  v.  Barry  (c),  it  was  held,   that  a 
-dcfeodant  might  be  arrested  a  second  time  for  the  same 


(fl)  73. (ft)  1  Stra,  439. (c)  2  Wils.  381. 
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1819.         cause  of  actiooj  after  discontinuance,  by  reason  of  a  mit- 

Archsr       ^^^*    '^^^  '°  Harris  v.  Roberts^  the  defendant  waa  bdd 

V.  to  bail  a  second  time,  the  plaintiff  having  been  nonproand 

Champksts.  Ju   iijg  original  action,  besides^  there  is  ikothing  to  shew 

that  the  present  arrest  is  vexatious.     But, 

Per  Curiam,  The  general  rule  is,  that  a  defending 
cannot  be  re-arrested  after    a    discontinuance,  nonsuit, 
or  nonpros,  unless  the  former  action  was  founded  on  a 
mistake,  which  mistake  would  tend  to  shew,  that  the  se- 
cond arrest  was  not  vexatious.     But  it  is  not  only  neces- 
sary for  the  plaintiff  to  shew  that  he  discontinued  or  non- 
prossed the  former  action,  on  the  ground  of  misconceptioo 
er  mistake,  but  that  the  second  arrest  waa  not  vexatious ; 
and  if  he  does  not  do  this,  the  Court  will  infer  that  it  wa» 

80. 

Rule  absolute,  with  costs  (a), 
(a)  See  Tidd,  6th  edit  177.     Jmpey's  C.  P.  65. 


Tuesday, 
June  22. 


Mabtin  v.  Burton. 


To  ft  declara-  This  was  an  action  of  replevin  for  taking  the  plaintiff's 
tion  of  reple-  goods.  The  defendant  made  cognizance  as  the  bailiff  of 
the' plain tiflTs     Temperance  Arden,  executrix  o{  Joseph  Arden,  deceased f 

gooas,  the  de-    and  well  acknowledged  the  taking,  &c.   because  he  sai^ 
fendant  made 

cognizance,  as  bailiff  of  an  executrix,  under  32  J7en.  8.  c.  37.,  for  trrear^ 
of  rent  incurred  in  the  life-time  of  the  testator.     Held  :  that  such  arow 
need  not  set  out  the  title  of  the  testator,  or  shew  the  executrix  was  e. 
titled  to  distrain  under  that  statute,  and  Uiat  at  all  events  it  could  not 
objected  to  after  verdict. 
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0Ofl^ 


^t  the  plaintiff^  from  the  2gth  of  September ^  1817>  until 
and  upon  the  25th  of  March j  18]8j  and  from  thence  until 
the  death  of  the  said  Joseph  Arden,  which  happened  on 
the  10th  of  Jpril,   1818,  held  and  enjoyed  the  dwelling- 
bouse  in  which,  &c.  with  the  appurtenances,  as   tenant 
thereof  to  the  said  Joseph  Arden^  under  and  by  virtue  of  a 
certain  demise  thereof,  theretofore  made,  at  and  under  the 
yearly  rent  of  «£30,  payable  quarterly,  to  wit,  on  the  25th 
of  March,  the  24th  of  June,  the  29th  of  September,  and 
the  25th  of  December,  in  each  and  every  year,  &c.  and  be- 
cause the  sum  of  «£l5  of  the  rent  aforesaid  for  the  space  of 
half  a  year  of  the  said  time  ending  on  the  25th  of  March, 
1818,  became  due  and  in  arrear  to  the  said  Joseph  Arden, 
deceased,  in  his  life*time,  and  continued  so  in  arrear  and 
unpaid  until  and  at  the  time  of  the  death  of  the  said  Joseph 
Arden,  and  from  thence  until  and  at  the  time  when,  &c. 
continued  in  arrear  from  the  plaintiff  to  the  said  Temper- 
ance  Arden,  as  such  executrix  as  aforesaid,  and  the  said 
dwelling-house,  at  the  said  time  when,  Scc.  continued  in 
die  possession  of  the  plaintiff.     And  the  defendant,  as 
bailiff  of  the  said  Temperance  Arden,  as  such  executrix 
as  aforesaid,  well  acknowledged  the  taking  of  the  said  goods 
tnd   chattels  in  the   declaration  mentioned,   in  the  said 
dwelling-house  in  which,  &c.  and  justly,  &c.  as,  for,  and 
in  the  name  of  a  distress  for  the  said  rent  so  due  and  in 
arrear  as  aforesaid,  and  which  said  rent  still  remained  due, 
and  in  arrear,  and  unpaid ;    and  this,  &c.  wherefore,  &c. 
And  the  defendant  brought  into  Court  the  letters  testa- 
Hientary  of  the  said  Joseph  Arden,  deceased,  whereby  it 
Appeared  that  the  said  Temperance  Arden  was  executrix 
«>f  the  last  will  and  testament  of  the  said  Joseph  Arden, 
cl^ceaaed,  and  had  the  execution  thereof. 


1819. 
Martin 

BuRTOlf. 


The  plaintiff  pleaded  in  bar,  first,  that  he  did  not  hold 
'  enjoy  the  dwelling-house  as  tenant  thereof  to  the  aaid 


i 
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19URTIN 

r. 

9uitTON« 


Joseph  Arden\  secondly,  that  there  was  no  rent  in  afirreiu(; 
and  lastly,  that  Joseph  Arden  entered  and  evicted  him. 
On  these  pleas  issue  was  joined ;  9Dd  at  the  trial  of  the 
cause,  before  Lord  Chief  Justice  Dallas,  at  fVeslminsiir, 
at  the  Sittings  after  the  last  Term,  a  verdict  was  found 
for  the  defendant  ou  all  those  issues. 


Mr.  Serjt.  HuUock,  on  a  former  day  in  this  terror  had 
obtained  a  rule  nisi,  that  judgment  might  be  entered  for 
the  plaintiff  non  obstante  veredicto,  on  the  ground  that  ao 
executor  can  only  distrain  for  rent  by  virtue  of  32  ^im.  8. 
c.  37*  s.  1.  {a),    and  that  where  a  person  acts  \inder  t 
statutable   authorityi  he  must  not  only   derive  bis  a«- 
thority  under  the  act,  but  must  bring  himself  within  tbe 
terms  of  it  in  his  plea.    By  the  statute,  the  party  distraia- 
ing  must  be  the  personal  representative  of  a  person  seiatd 
in  fee,  in  tail,  or  for  life,  of  the  rents  therein  specified ;  and 
on  this  cognizance,  no  interest  whatever  of  the  testator  is 
stated.     In  Turner  v.Lee  (6),  it  was  decided,  that  on  tbe 
death  of  a  grantee  of  a  rent-charge,  his  personal  repre- 
sentatives could  not  distrain  for  arrearages  under  the  sta- 
tute of  Hen.  8.     So,  tenants  of  terms  for  years  are  not 
within  that  statute ;  and  it  does  not  appear  here  that  the 
testator  had  such  an  interest  as  would  entitle  his  executor 
to  distrain. 

Mr.  Serjt.  Vaughan  now  shewed  cause. — It  is  wbolljr 
unnecessary  to  shew  what  title  the  testator  had  on  this 
record.  It  was  not  put  in  issue  at  the  trial,  and  no  question 
was  raised,  whether  he  was  seised  of  a  less  interest  than  t 
freehold.  The  case  of  Turner  v.  Lee  was  properly  d^ 
cided ;  but  it  did  not  appear  there  to  be  necessary  to  set 


(a)   See  this  section,  ante,  vol.  u.  p.  52. (b)  C^' 

Car.  471- 
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out  the  title  of  the  testator  m  all  cases  on  the  record. 
The  late  case  of  Meriton  v.  Gilbee  (a)  is  decbive  as  to 
this  question,  where  this  Court  held,  that  it  was  unneces- 
sary,  in  an  avowry  by  an  executrix  in  repIcYin,  under  the 
statute  of  32  Hen.  8.  to  shew  th^  title  of  her  testator. 
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Mr.  Serjt.  Hullock,  in  reply,  obserted,  that  this  avowry 
could  not  be  sustained  at  common  law,  and  adhered  to 
the  principle,  that  where  a  party  acts  under  a  statutable 
authority,  he  must  not  only  bring  himself  within  it,  but  set 
it  out  in  justifying  under  it.  In  avowries  under  the  sta^ 
tuce  8^////e,  c.  14.  ss.  6.  ^  7,,  the  landlord  may  distrain 
for  rent  after  the  determination  of  the  lease,  but  such 
distress  must  be  made  within  six  months  after  the  end 
of  such  lease,  and  during  the  landlord's  title  and  tenant's 
possession ;  the  party,  therefore,  in  order  to  come  within 
that  statute,  always  alleges  that  the  distress  was  made 
l^efore  the  six  months  had  expired. 

Lord  Chief  Justice  Dallas. — ^This  case  must  be  go* 
femed  by  the  late  decisiqn  in  Meriton  ▼.  Gilbee,  from 
which  the  Court  see  no  reason  to  depart. 

Mr.  Justice  Richardson. — ^This  is  an  application  in 
arrest  of  judgment,  and  cannot  be  now  entertained.  The 
quesdon  as  to  title  should  have  been  raised  by  a  plea  in 
bar. 


Per  Curiam. 


Rule  discharged* 


■I     [ 


(a)  Ante,  vol.  II.  p.  48- 


VOL.  HI. 


s  s 
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Tuesday,  Hull  v.  PiCKEfisGiLL  and  Others. 

June  23. 

Ad  uncertifi-  This  was  an  action  of  trespass  for  breakif^  and  entering 
^  t  oaMot  ^^^  plaintiflPe  dwelling-house,  making  a  disturbance  therein, 
maintain  an  forcing  and  breaking  open  the  doors,  and  breaking  to 
action  of  tres-  pieces  the  locks  thereof,  and  also  for  breaking  open  dirers 
subse^ient  chests  and  boxes,  and  taking  away  goods  contained  thereiD. 
creditors,  for     The  defendants  pleaded,  first.  Not  Guilty;  secondly,  tbaf 

breakug  open    ^^  several  supposed  trespasses  were  done  by  authority  of 
his  house,  and  ,  .  T  r  *i. 

seizing  his  ^  certain  act  of  parliament  made  in  the  13th  year  of  tlie 

after-acquired  reign  of  Queen  Elizabeth^  intituled,  **An  act  touchiag 

aWuT^h'his  ^^^^^  ^^^  bankrupts ; "  and  lastly,  that  the  supposed  tiw- 

assignees  do  passes  were  done  by  authority  of  a  certain  act  of  pariis- 

not  ratify  the  ment  made  in  the  1st  year  of  King  Jame<  1,  mdtiiled^ 

Jthoush  they    *'  ^^  ^^^  ^^^  *'"®  better  relief  of  the  creditors  agaiort 
were  unknown  such  as  shall  become  bankrupts."    The  plaintiff  added  a 

to  the  defend-    sinuliter  to  the  first  plea,  and  replied  to  the  second'  and 
ants  until  after  .        ,   .  .     .  ....  •  •     j 

the  commence-  '^^^  ^^  injuria,  on  which  issue  was  joined. 

ment  of  the  At  the   trial  of  the  cause  before  Lord  Chief  Justice 

action.  Dallas,  at  Westminster,  at  the  sittings  after  the  laat  tens, 

it  appeared  in  evidence,  that  in  1816,  the  plaintiff,  vbo 
then  resided  and  carried  on  business  in  Wdrwickskirtf 
became  a  bankrupt ;  that  a  commission  was  there  issued 
and  prosecuted  against  him,  but  that  no  dividend  had 
been  paid  under  it,  nor  had  the  plaintiff  obtained  bis 
certificate  before  the  commencement  of  the  present  ac- 
tion ;  that  a  short  time  after  his  bankruptcy,:  he  came  to 
settle  in  London,  where  he  contracted  a  debt  with  the 
defendant  Pic/rersgi//,  to  the  amount  of  «£600;  that  iQ 
February,  1818,  he  called  a  meeting  of  his  creditors,  to 
whom  he  had  become  indebted  since  his  bankruptcy^ 
among  whom  was  Pickersgill,  and  proposed  to  pay  them 
5s,  in  the  pound,  or  to  give  up  his  stock  in  trade,  to  be 


and  Othen* 
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divided  amongst  them,  if  they  would  release  him  from  all         1819. 
demands,  and  forbear  to  enquire  as  to  his  distressed  situa*  Hull 

lion  ;  to  this  several  of  the  cirditors  acquiesced ;  but  the  v. 

^defendant  Pickersgill  refused  to  do  so,  when  the  plaintiff  ^i^^JJt^ii^ 
told  him  he  was  an  uncerti6cated  bankrupt ;  and  that  if 
be  would  not  accede  to  this  arrangement,  he  would  have 

'  nothing,  as  the  effects  belonged  to  the  assignees  under  the 
commission.  On  the  following  day,  the  plaintiff  was  ar- 
rested at  the  suit  of  Pickersgill  for  £630,  being  the  sum 
hi  which  he  was  then  indebted,  who,  with  the  assistance 
of  the  other  defendants,  as  brokers,  entered  his  house,  and 
seized  the  goods  in  question,  for  which  they  left  a  notice, 
stating  that  the  property  was  taken  on  the  account,  and 
for  the  general  benefit  of  his  unsatisfied  creditors.  Under 
ibese  circumstances,  those  creditors,  who  had  proved  their. 
debts  under  the  commission,  authorised  the  asMgnees,  in 
the  month  of  May  following,  to  assign  to  the  creditors 
since  the  bankruptcy,  all  the  interest  which  they  had  in  the 
property  seized,  and  also  gave  the  defendant  Pickengill, 
as  one  of  such  creditors,  an  authority  to  defend  this 
action*  The  order  for  the  assignment  was  given  on  the 
14th  of  Aprily  and  an  application  was  made  to  the  attomies 
of  the  assignees  before  the  commencement  of  the  present 
action,  but  the  assignment  itself  was  not  executed  by  the 
assignees  to  Pickersgill,  till  the  4th  of  May  following,  after 
a  rule  to  pleiii%ad  been  given.  His  Lordship  having  sum- 
med up  these  facts  to  the  Jury,  they  found  a  verdict  for  the 
defendants ;  but  leave  was  given  the  plaintiff  to  move  that 
it  might  be  entered  for  him. 

Mr.  Seijt.  Vaughan,  on  a  former  day  in  this  term,  had 
accordingly  obtained  a  rule  nisi,  that  this  verdict  might  be 
set  aside,  and  instead  thereof,  a  verdict  might  be  entered 
for  the  plaintiff,  on  the  grounds,  that  the  defendants  did 
not  know  that  the  plaintiff  was  an  uncertificated  bankrupt, 
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ldl9.  and  that  an  uncertificated  bankrupt,  who  acquired  pro^ 

^^,         perty  after  his  bankruptcy,  might  maintain  trespass   for 

v.  it    against    all    the  world  uut   bis    assignees ;    that   the^ 

PiCKBRSGiLL   subsequent  assignment  by  the  assignees,   being  after  the 

and  Others.  i*    •  •  ■    -  ■ 

commencement  of  the  action,  their  assent  to  the  pre- 
sent action  could  not  avail,  so  as  to  enable  the  defendants 
to  justify  by  relation,  and  that  until  that  assigmnent  was 
made,  they  had  no  authority  to  defend  this  action ;  that  at 
all  events  they  could  not  justify  breaking  open  the  plain- 
tiff's locks,  as  by  the  statute  21  Jac.  1.  c.  I9*  s.  8.  {a), 
the  commissioners  of  a  bankrupt  were  only  entitled  ao  to 
do,  and  that  tliey  could  not  empower  others  withocrt  grant- 
ing a  warrant  to  them  for  that  purpose.    Althoogh  the  as- 
signees themselves  might  have  a  right  to  ihe  future-acquir- 
ed property  of  the  plaintiff,  still  the  defendants  had  no  r^t 
to  break  open  his  house,  which  he  had  taken  possession  of 
since  bis  bankruptcy,  and  more  particularly  so,  since  they 
had  no  authority,  by  warrant,  to  enter  at  the  time  of  the 
committing  the  trespass,  as  the  plaintiff  had   told   them, 
that    the  property  therein  belonged  to  his  assignees,   of 
whom  the  defendants  had  then  no  knowledge ;  the  defend^ 
ants*  pleas  therefore  were  no  justification,  because  tbej  did 
not  enter  by  virtue  of  the  commission,  and  therefore  the 
defendants  might  be  considered  as  perfect  strangers.     He 


(a)  By  which  it  is  enacted,  "  That  in  the  execntion  of  a 
couiroission,  it  should  be  lawful  for  the  commissioners,  or 
the  gi'eater  part  of  them,  or  any  other  person  or  persons, 
officer  or  officers,  by  them  to  be  deputed,  by  their  warrant 
under  their  hands  and  seals,  to  break  open  the  house  or 
houses,  chambers,  shops,  warehouses,  doors,  trunks,  or 
chests  of  the  bankrtint,  where  the  bankrupt,  or  any  of  his 
goods  or  estate,  should  be,  or  be  reputed  to  be,  and  to  seise 
and  order  the  body,  goods,  chattels,  ready  money,  and 
other  estate  of  such  bankrupt,  as  by  the  forn^er  laws  were 
limited  and  appointed,  whether  it  were  by  imprisonment 
of  his  body  or  otherwine ;  as  to  the  commissioners,  or  tho 
greater  part  of  them,  should  be  thought  meet." 
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icited    the   cases   of  fVebb    v.  Fox  (a),    and  Fowler  y.  1B19. 

Dawn  (6).    He  also  insisted^  that  the  ratification  by  the  Hull 

assignees  must  be  limited  to  actions  of  contract^  and  could  v. 

not  extend  to  trespass ;  for  which  he  relied  oq  the  case  P^ckersgill 

jof  Lucena  v.  Craufurd  (c).  ^          ^"* 

Mr.  Seijt.  Lens  now  shewed  cause.-^Thc  only  question 
Xurus  on  the  legal  effect  of  what  has  been  done  under 
the  commission  of  bankrupt  formerly  issued  against  the 
plaintiff,  so  as  to  prevent  tlie  defendants  from  seizing 
bis  goodsy  or,  whether  the  plaintiff  had  a  sufficient  pos- 
session to  maintain  the  present  action.  If  the  assignees 
had  consented  previous  to  its  commencement,  there  could 
have  been  no  doubt,  but  here  there  was  no  evidence 
either  of  a  ratification  or  assent  of  possession  by  them ; 
tbe  bankrupt  himself  had  no  property  even  as  against 
strangers,  unless  his  assignees  had  recognized  his  pos- 
sefsion,  but  they  had  no  knowledge  of  it  until  ^fj^er 
the  commencement  of  the  action;  on  the  defendants* 
application  to  them,  they  did  not  state  that  the  plaintiff 
bad  any  right  of  his  own,  but  merely  transferred  their 
rights  by  assignment;  primi  fatie  tlie  title  was  not  in  the 
plaintiff,  but  in  them,  and  therefore  he  could  not  main- 
tain this  action ;  for  a  long  period  after  the  bankruptcy, 
tbe  assignees  had  allowed  the  bankrupt  to  carry  on  trade 
OD  his  own  account ;  the  defendants  need  not  shew  a 
ratification  by  the  assignees,  as  it  was  not  proved  that  the 
plabtiff  bad  any  right  on  which  to  maintain  the  action. 
Wherever  a  bankrupt  has  been  protected  for  property 
acquired  after  his  bankruptcy,  there  has  been  an  assent 
on  the  part  of  the  assignees ;  Webb  v.  Fox  and  Fowler  v. 
I}own\  but  here  the  act  of  ihe  defendants  has  been  ratified 


(a)  7  Term  Rep.  301. (b)   I  Sns.  Sr  PuL  44 

(e)  3  Bos.  Sr  PuL  75.  S.  C.     '1  Sew  liep.  260.     1  Tauikf. 


32o. 
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1819.         by  the  assignees^  who  most  clearly  were  empowered  to 
Hull         ^^^^^  ^''^  plaintiff's  house,  and  seize  the  property  in  ques- 
ts, tion.    The  defendants  therefore  were  placed  precisely  io 

Ptckersgill  t|,gj|.  situation ;  for  the  plaintiff,  being  an  uncertificated 
and  Others.  .  . 

bankrupt,  had  no  right  to  that  property  which  completely 

belonged  to  the  assignees.  Their  as^gnmeat  to  the  de- 
fendants was  a  perfect  recognition  of  their  title ;  and  if  the 
one  may  justify,  so  may  the  other.  The  statute  21  Jac.  1  • 
c.  \Q.  s.  8.  is  not  applicable  to  this  action,  as  that  clause 
was  enacted  to  remove  doubts  which  had  previously  ex- 
isted as  to  the  powers  of  commissioners  and  asrignees. 
The  ratification  by  assignees  was  equally  applicable  to 
cases  of  tort  as  to  those  of  contract,  previous  to  the  case 
of  Lucena  v.  Craufurd  (a). 

Mr.  Serjt.  Faughan,  in  support  of  his  rule,  observed, 
that  the  statutes  under  which  the  defendants  justify,  only 
entitle  assignees  to  enter  under  a  commission,  and  cannot 
apply  to  the  defendants,  who  are  merely  creditors  after  the 
bankruptcy ;  though  the  plaintiff  is  an  uncertificated  bank- 
rupt, still  all  his  property  did  not  vest  in  his  assignees  as 
against  all  the  world.  By  the  statutes  of  bankruptcy,  an 
uncertificated  bankrupt,  when  contending  with  strangers, 
need  not  shew  the  consent  of  his  assignees  to  his  posses- 
sion of  the  property.  Mr.  Justice  Heath,  in  Fowler  v. 
Down  (b),  said,  that  ''  a  bankrupt  has  a  defeasible  pro- 
perty which  none  but  the  assignees  can  defeat,  and  that  he 
is  like  an  alien  who  may  purchase  lands,  and  maintain  an 
action  for  them,  unless  the  crown  interpose.''  It  is  true 
he  has  no  property  against  them  without  their  assent,  but 
he  has  a  sufiicient  title  to  maintain  either  trover  or  trespass 


(flfj^3  Bos.  Sf  Pul.  76.  S.  C.  2  New  Rep.  209.     l  Taunt. 
326.-i4^(6)  1  Bos.  ^  PuL  48. 
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against  all  but  tliem.    The  future*acqiiired  property  of  a         1810. . 

bankrupt  does  not  necessarily  vest  in  the  assignees^  unless  Hull 

bis  former  fund  be  insufficient  to  satisfy  bis  debts;  it  is  v. 

not  therefore  sufficient  for  them  to  shew  alone  that  he  Pickbrsoill 

and  Otheii. 
was  an  uncertificated  bankrupt,  but  also  that  his  former 

property,  at  the  time  of  his  bankruptcy,  was  insufficient  to 
satisfy  the  demands  of  his  creditors,  and  that  his  former 
debts  still  remain  unpaid.  There  is  a  wide  distinction 
between  the  real  and  personal  property  of  a  bankrupt ;  for 
if  the  plaintiff  had  purchased  the  house  in  question,  a  new 
assignment  would  have  been  necessary ;  if  he  had  entered 
for  the  benefit  of  the  assignees,  and  without  their  authority, 
their  subsequent  ratification  might  have  been  good ;  but  it 
must  be  shewn  that  such  ratification  was  made  for  their 
benefit  at  the  time.  In  Lucena  v.  Craufurd,  when  the 
insurance  was  effected,  it  was  imcertaip  in  whom  the  pro- 
.  perty  was,  but  as  it  was  effected  for  the  Crown,  it  after- 
wards availed  for  its  benefit.  Here,  if  the  plaintiff  had 
been  killed,  could  tlie  defendants  have  justified  that  act, 
which  would  have  been  clearly  unlawful  at  the  time  the 
trespass  was  committed,  for  the  plaintiff  had  an  absolute, 
indefeasible,  and  unimpeachable  property  against  all  per- 
sons except  his  assignees.  Even  if  the  defendants  had  as- 
serted, that  they  entered  on  the  part  of  the  assignees,  still 
their  subsequent  ratification  would  not  have  availed,  as 
they  had  then  no  communication  whatever  with  esich 
cMher,  but  most  clearly  the  seizure  was  not  made  for  the 
benefit  of  the  assignees.  If  the  plaintiff  had  turned  the 
defendants  out  of  the  house,  he  would  have  been  clearly 
justified  in  doing  so,,  and  might  have  pleaded  that  they  had 
no  authority  given  them  by  the  assignees,  at  tliat  time  to 
enter,  and  therefore  molUter  manus  imposuU.  The  de- 
fendants' justification  here  goes  to  the  time  of  plea  plead- 
ed, but  the  ratification  by  the  assignees  was  not  given 
till  after  the  rule  to  plead  had  been  served ;  at  the  time 


A 
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tBI9.  ^e  trespass  was  committed,  the  defendants  couM  noC 

Hull         ^^  justified,  as  dien  they  bad  received  no  aodiori^  from 
o.  the  assignees;  the  entry  was  not  made  on  their  account, 

abd^Sh^^^^  and  yet  the  defence  relied  on  is  the  ratification  by  them 
*     lifter  the  time  for  pleading  had  expired.     If  there  bad 
tiot  been  sufiicient  effects  under  the  commission  to  satisfy 
the  debts  of  the  former  creditors,  the  after-acquiicd  goods 
would  have  become  the  property  of  the  assignees,  but 
tiiat  fact  was  not  proved  at  the  trial,  so  that  the  goods 
in  question  might  have  been  the  property  of  a  third 
person,  when  even  the  assignees  themselves  would  hate 
had  no  right  to  enter.    In  Silk  v.  Osborne  (a),  where  it       /^ 
was  determined  that  an  uncertificated  bankrupt  mq^t 
maintain  an  action  for  work  and  labour,    and  materiab 
found,  Lord  Kenyon  held,  that  **  however  the  queilioo 
might  be  between  the  bankrupt  aud  his  assignees,  u  thqf 
might  certainly  take  whatever  personal  property  bdooged 
to  him  without  any  fresh  assignment,  yet  that  it  did  act  b^ 
in  the  mouths  of  third  persons  to  set  up  such  a  defence- 
Here,  therefore,  the  defendants  may  be  considered  as  thi^^ 
persons,  and  are  liable  for  breaking  and  entering  the  pl&i 
tiff's  house,  which  might  have  been  his  own  in  fee, 
acquired  after  his  bankruptcy,  when  a  new 
would  have  been  necessary.     The  pleas  of  justi 
therefore  amount  to  no  more  than  the  general  issue,  as 
the  time  the  trespasses  were  committed,  the  defend 
had  no  authority  whatever  delegated  to  them  by  the 
pignees. 

Lord  Chief  Justice   Dallas. —  No  distinction  ar^* 
taken  at  tlie  trial  between  the  house  in  which  the  bankru^^^ 
resided,  and  the  property  taken  in  it,  as  has  been  no^  ^"^^ 
suggested ;  neither  was  it  shewn  that  he  had  any  freelio^^ 


(a)  X  £ifp.  Ni.  Pri,  Rep.  140, 
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Ml  the  house,  but  on  the  contrary,  it  was  proved,  that  he  Vfl9, 

^vw  merely  a  tenant  or  occupier,  and  the  question  in  Hitil 

rfvpote  was  narrowed  to  this  sole  point,  on  which  alone  v, 

tk«  present  nde  was  obtained,  whether  the  subsequent   ?J^X^*''^ 
adoption,    by  the  assignees,   of  the  entry  and   seizure 
made  by  the  defendants,  justified  the  latter;  or,  in  other 
Wfmk,  whether,  as  they  had  no  authority  at  the  time 
die  trespass  was  committed,  the  subsequent  ratification 
by  the  assignees  was  equivalent  to  a  command  from  them. 
First,  then,  as  to  the  facts  of  this  case : — It  was  admitted, 
diat  the  property  in  question  did  not  belong  to  the  plain- 
tiff, but  to  his  assignees,  and  thb  appeared  by  his  own  in- 
forantion  and  statement  to  die  defendant  Pickersgill,  and 
other  subsequent  creditors.     Because,  therefore,  that  def- 
endant seized  diese  goods  after  such  a  declaration,  the 
pfanitiff  commenced  the  present  action.    Subsequently  to 
ftJB  seizure,  the  assignees  were  applied  to,  that  they  might 
■tiiQr  the  steps  which  had  been  taken,  aldiough  they  were 
Dknown  at  the  time  the  entry  and  seizure  took  place,  but 
then  fully  known  that  there  had  been  a  previous  act 
bftiikru|>tcy  committed  by  the  plaintiff,  that  he  had 
no  certificate,  and  that  the  property  in  his  pos- 
belonged  to  his  assignees ;  that,  I  take  it,  was  suf<- 
',  and  more  especially  so,  as,  on  a  subsequent  appli- 
ton    being  made  to  them,  diey  consented  to  ratify  and 
fi>"nQ   the   acts   done  by  the  defendants,  and  invested 
[*^   '^vith  their  rights  as  assignees ;  die  rule  of  Law  is, 
^    Ka«  who  agrees  to  a  trespass  after  it  is  committed,  is 
^'"'^^passer,  unless  it  be  done  for  his  benefit,  and  then 
^^bsequent  adoption  amounts  to  a  command,  accord- 
^^>    the  maxim,  omnis  ratihabitio  retrotrahitur  et  man- 
^   J^Ttori  quiparaiur.     It  is  quite  clear,    that   in   this 
'>     "^lie  assignees  might  seize  the  property  in  question. 
•om^ljli  jh^y  had  not  commanded  the  seizure  at  the  time, 
they  afterwards  acquiesced  and  asj»ented  to  it,  wliicii 
^^uivalent  to  a  command  in  the  first  instance^ ;  but  it 
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1819.  ii^  been  contended,  that  this  was  not  done  for  their  bene- 

Hull        ^^  ^^  ^^  ^^  >  ^  ^^^  ^  cannot  accede,  for  the  bankrupt 

V.  himself  said  the  property  did  not  belong  to  him,  but  to  his 

^S^rfi!^^^  assignees.    The  goods  were  therefore,  in  fact,  seized  for 

their  benefit;  for  if  it  were  necessary  that  they  should  have 
bad  an  interest  at  the  time  of  the  seizure,  such  interest  was 
fully  established  by  the  evidence,  for  the  seizure  had  refer- 
ence to  the  immediate  information  derived  from  the  plain- 
tiff  himself;  1  therefore  thbk  that  both  the  entry  and 
seizure  made  by  the  defendants  may  be  considered  as 
baving  been  made  for  the  benefit  of  the  assignees. 

Mr.  Justice  Park. — I  am  of  the  same  opinioOj  on  the 
ground,  that  the  evidence  adduced  at  the  trial  brings  thu 
case  within  the  rule  and  maxim  stated  by  hia  LonUiip. 
The  doctrine  relative  to  that  maxim  was  well  argued  in 
the  case  of  Hagedorn  v.  Oliverson  (a),  where  it  was  con- 
tended, that  it  was  not  applicable  to  contracts,  but  mast 
be  confined  to  cases  of  tort  alone.  The  same  distinction 
which  has-been  taken  by  my  Brother  Vaughan  bere  was 
also  adopted  by  my  Brother  Taddy  in  that  case,  and  be 
cited  a  case  from  the  Year  Books  (6),  upon  an  inquest 
between  two  parties,  on  a  writ  of  trespass  for  takiif 
cattle,  in  which  the  question  was,  whether  the  defendaat 
was  entitled  to  make  the  seizure  in  claim  of  a  heriot?  it 
was  said,  that  if,  when  he  took  them,  he  claimed  property 
for  a  heriot  to  himself,  he  would  be  liable,  althoi^  die 
lord  afterwards  agreed  to  the  taking  for  services  due  to 
him,  but  that  if  be  had  taken  them  for  the  lord,  although 
the  lord  had  not  known  it,  and  he  had  afterwards  adopted 
or  agreed  to  this  taking,  he  might  justify,  though  he  bad 
never  been  his  bailiff  before.  The  Law,  therefore,  there 
flowed  the  lord  to  adopt  the  act  of  his  bailiff.      So  bere 


(a)  2  Maule  ^  Sel  48^. {b)  7  flen.  4.  p,  3d. 
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tlie  evidence  amounts  to  an  adoption  by  the  assignees.         1810. 
Th^  defendant  Pickengill  went  to  the  plaintiff,  an  uncer-  iJuTr 

tificated  bankrupt,  who  said,  that  the  property  in  his  pos-  t?. 

session  was  not  his  own,  but  his  assignees',  and  that  unless  Pickrrsgill 
they  would  take  5s.  in  the  pound,  they  could  have  nothing.    ^  ^^' 

'When  this  declaration  was  made  to  him,  he,  with  the  other 
defendants,  seized  the  goods,  as  being  the  property  of  tlie 
assignees,  who  afterwards  adopted  the  entry  and  seizure. 
It  therefore  seems  to  me  quite  clear  that  the  defendants 
seized  tbe  property,  taking  it  for  granted,  that  the  assig- 
nees would  afterwards  adopt  their  acts,  and  give  them  the 
sauction  of  a  prior  command. 

Mr.  Justice  Burrough. — ^The  question  is,  whether 
tbe  evidence  adduced  at  the  trial  was  sufficient  to  maintain 
tbe  defendants'  pleas  of  justification.  The  acts  of  the 
plaintiff,  as  referrable  to  the  trespass,  were  sufficient  to 
warrant  the  Jury  in  coming  to  the  conclusion  they  did; 
for  he  stated  to  one  of  the  defendants,  that  he  was  an 
ancertificated  bankrupt,  and  that  all  the  property  of  which 
he  was  then  possessed  belonged  to  his  assignees.  On  this 
livowal  the  parties  acted,  and  in  fact  made  the  entry  and 
•eizure  for  the  assignees.  The  case  alluded  to  by  my 
Brother  Park,  from  the  Year  Books,  is  particularly  appli- 
cable to  the  present.  Here,  there  was  no  express  com- 
maod  by  the  assignees,  but  the  defendants  acted  for  them 
imder  die  commission,  and  they  afterwards  ratified  the  acts 
of  the  defendants.  This  case  therefore  falls  within  the « 
•maxim  of  omuis  ratihabitio  retrotrahitur,  S^c.  (a),  and 
I  therefore  think  the  plaintiffs  are  entitled  to  retain  their 
verdict. 

Mr.  Justice  Richardson.  —  The  only  question  is, 
whether,  from  the  evidence   adduced  at  the  trial,   tbe 


(«)  Wingatcs  Maxims,  480. 
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1810.         defendants  entered  and  took  the  plaintiff's  goods  for  the 

Hull         benefit  of  the  assignees ;  and  under  all  the  facts  of  the 

V.  case,  I  think  they  did.     I  agree  that  every  case  ought  to 

^^nSt^^"*  be  confined  to  the  grounds  and  principle  of  law.     The 

^  ^^'    declaration  by  the  plaintiff  is  alone  a  sufficient  reason  to 

warrant  the  verdict  found  for  the  defendants,  according  to 
Ibe  justice  of  this  particular  case.  Thej  thought  that  they 
should  find  more  integrity  in  the  ass^^nees  than  the  plaii> 
tiff,  and  therefore  took  the  goods  for  their  benefit,  trusting 
that  they  would  ratify  the  seizure.    In  this  tbey  were  not 
disappointed ;  and  the  defendants  may  therefore  be  con- 
sidered  to  have  acted  for  tlie  benefit,  and  under  the  atb- 
thority  of  the  assignees ;  for  although  the  trespass  was  ori- 
ginally committed  without  their  authority,  and  attbougb  the 
defendants  were  not  then  authorised  by  them  so  to  do,  and 
the  assignees  were  not  informed  of  what  had  taken  place, 
still  the  subsequent  ratification  by  them  has  reference  to 
the  commission  of  the  original  trespass.    As  to  entering 
the  house,  no  distinction  was  drawn  at  the  trial  between 
that  and  the  goods ;  aqd  it  was  not  even  su^ested  that 
the  plaintiff  had  a  freehold  interest  in  it ;  if  he  had  only 
a  chattel  interest,  the  assignees  were  equally  entitled  to 
the  house,   as  to  the  goods.     As  to  the  power  of  the 
defendants  to  break  open  the  plaintiff's  locks  by  virtue  of 
the  statute  21  Jac.  1.,  it  was  not  necessary  for  them  to 
shew  under  what  authority  they  acted ;  for  the  8th  section 
of  that  statute  merely  provides  that  it  shall  not  be  neces- 
sary for  assignees,  other  persons,  or  ofiicers,  in  making  a 
seizure,  to  take  any  farther  warrant  from  the  commission- 
ers than  their  first  assignment ;  I  am  therefore  of  opi- 
nion, that  the  verdict  found  for  the  defendants  was  perfectly 
fight,  and  that  this  rule  must  be 

Pispharged. 
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WMs 


Phillpotts  and  Wife  v.  Reed*  Wediios<laj» 

Jnne  ^. 

This  was  an  action  of  assumpsit  for  money  bad  and  re*  If  a  person  be- 
.  ceived  by  the  defendant,  to  the  use  of  the  wife  before  ^^™«  '"•?'-^ 
marriage,     i  ne  declaration  contamed  the  common  money  ihIq  ^g  oerti- 
coonts,  a  count  for  interest,  and  on  an  account  stated^  ficate  at  New- 
The  defendant  pleaded,  first,  Non-assumpsit  ^  lastly,  that  •^j^^lo    3 
after  the  making  and  passing  of  a  certain  act  of  parlia-  e.  27.  #.8,  such 
ment,  made  and  passed  in  the  49th  year  of  the  reign  of  certificate  may 
our  lord  the  now  king,  intituled,  "  An  act  for  establish-  j,g/|Q  ^j  ^^ 
ing  Courts  of  judicature  in  the  island  of  Newfoundland  tion  brought 
and  the  islands  adjacent,  and  for  re-annexing  part  of  the  J?  this  country^ 
coast  of  Labrador,  and  the  islands  lying  on  the  said  coast,  tracted  here 
tm  the  goremment  of  Nmfoundland,"  and  before  the  com«  previous  to  the 
mencement  of  this  suit,  to  wit,  on  the  10th  of  January,  ^^^^^^^ncy. 
1818,  the  defendant  and  one  Patrick  Hint  were  carrying 
on  business  under  the  firm  and  title  of  ^  Hine,  Reed,  and 
Co.''  as  merchants  and  co»partners  at  St.  John*8,  in  the 
island  of  Newfoundland ;  and  being  such  partners,  after^ 
wards,  on  the  day  and  year  aforesaid,  at  Newfoundland 
aforesaid,  became  and  were  in  due  manner  of  law,  in  pur- 
suance of  and  under  the  aforesaid  act  of  parliament,  de- 
dared  to  be  insolvent,  within  the  true  intent  and  meaning 
of  the  said  act.     And  the  defendant  further  said,  that 
afterwards,  to  wit,  on  the  20th  of  May,  1818,  aforesaid, 
the  major  part  of  the  crecfitors  to  the  estate  and  effects  of 
the  defendant  and  Patrick  Iline,  carrying  on  business 
at  Newfoundland  as  aforesaid,  did  there  duly  certify,  that 
such  declaration  of  insolvency  was  repeatedly  inserted  in 
the  St.  Johiis  Royal  Gazette  and  Mercantile  Journal^  and 
diat  the  property  and  effects  belonging  to  the  said  estate 
bad  been  taken  possession  of  for  the  benefit  of  the  cre« 
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1819.  ditors  thereto,  and  that  the  defendant  had  in  all  things 

Phiixpotts    conformed  himself  agreeable  to  the  said  act  concerning 
and  Wife       insolvents ;    and  did  farther  certify^  that  the  creditors, 
v*  whose  names  and  seals  were  signed  and  set  to  that  certifi- 

cate, were  full  one-half  in  number  and  value  of  the  cre- 
ditors of  the  defendant  who  had  duly  proved  their  debts 
under  the  said  insolvency,  and  testified  their  consent  ta 
the  defendant  having  such  allowance  and  benefit  as  by  the 
said  last-mentioned  act  is  allowed  to  insolvents,  and  to  the 
defendant  being  discharged  from  his  debts  in  pursoance 
thereof;  which  declaration  of  insolvency  and  conSc^nnity  of 
the  defendant  was  afterwards,  to  wit,  on  the22d  day  of  JVo- 
vember,  in  the  year  aforesaid,  duly  certified  and  confinned 
by  the  Surrogate  Court  of  St.  John*8,  in  the  island  of 
Newfoundland,  being  a  Court  of  competent  jurisdiction  in 
that  behalf,  according  to  the  form  and  effect  of  the  said 
act  of  parliament,  as  by  the  certificate  of  Thomai  CoaUf 
then  Surrogate,  given  under  his  hand,  and  under  the  seii 
of  the  Supreme  Court  of  Newfoundland  (reference  being 
had  thereto),  more  fully  and  at  large  appears,  which  laid 
certificate  the  defendant  now  brings  here  into  Court,  die 
date  whereof  is  the  day  and  year  afore^d  ;  and  the  de- 
fendant farther  said,  that  the  said  several  supposed  pro- 
mises and  undertakings  in  the  said  declaration  mentioned, 
(if  any  such  were  made),  were  and  each  and  every  of  them 
was  made  in  respect  of  the  debts  contracted  in  Great 
Britain  prior  to  the  time  when  the  defendant  was  so  de^ 
clared  insolvent  as  aforesaid ;  and  this  he  the  defendant 
was  ready  to  verify,  wherefore,  &c.  if,  &c.    The  plainfift 
added  a  similiter  to  the  first  plea,  and  demurred  generallj 
to  the  last;  the  defendant  joined  in  demurrer.    The  case 
came  on  for  ailment  this  day,  when 

Mr.  Serjt.  Lens,  for  the  plaintiffs,  premised,  that  the 
question  intended  to  be  raised  by  the  demurrer  was,  whe- 
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tfaer  a  certificate  of  discharge  as  an  insolvent,  obtained  1819. 

from  the  Netrfaundland  Courts,  under  the  49  Geo.  3.    PHiJlTpoTTa 
€•  9,7 J  is  a  bar  to  an  action  in  the  Courts  in  England  for  a       and  Wile 
debt  contracted  here  previous  to  the  insolvency?    He  ^* 

observed,  that  the  point  depended  entirely  on  the  effect  of 
die  statute,  the  first  section  of  which  authorised  the  insti« 
Uition  of  Courts  at  Newfoundland^  and  extended  their 
Jurisdiction  to  Great  Britain ;  but  that  die  principal  qiies- 
tion  depended  on  the  sixth  section  (a) ;  that  the  seventh 


(a)  By  which  it  is  enacted,  **  That  as  it  would  greatly 
contribute  to  the  advancement  of  the  trade  and  fishery  of 
Newfoundland  if  such  eflTects  as  persons  becoming  in- 
aolvent  in  the  said  island  of  Newfoundland,  and  the  islanda 
mdjacent,  were  possessed  of,  or  entitled  unto  within  the 
said  island,  or  in  the  islands  or  seas  aforesaid,  or  on  the 
banks  of  Newfoundland,  should  be  divided  among  their 
creditors  with  more  equality  than  had  hitherto  been  prac- 
tised ;  that  as  often  as  the  goods,  debts,  and  credits  of  any 
person  shall  be  attached,  and  it  shall  be^  made  appear  to 
the  Court,  out  of  which  the  process  of  attachment  had 
iaauedy  that  the  goods,  debts,  and  credits,  so  attached, 
were  not  sufficient  to  pay  twenty  shillings  in  the  pound  to 
all  those  who  should  be  creditors  by  reason  of  debts  con- 
tracted within  the  island  of  Newfoundland,  and  on  the 
islands  and  seas  aforesaid,  or  on  the  banks  of  Newfound- 
land, or  in  Great  Britain  and  Ireland,  it  should  be  lawful 
for  such  Court  to  summon  the  party  whose  goods,  debts, 
and  credits  were  so  attached,  together  with  the  plaintiff  or 
plaintiffs  who  had  sued  out  any  attachment,  ana  also  such 
persons  who  were  known  to  be  creditors  as  aforesaid  of 
the  defendant,  to  appear  in  court  at  a  certain  day ;  and  If 
upon  a  due  examination  of  the  defendant  and  the  said  cre- 
ditors, it  should  appear  that  he  or  she  is  insolvent,  the 
Court  should  declare  him  or  her  insolvent  accordingly,  and 
should  immediately  proceed  to  take  order  for  discovering, 
collecting,  and  selling  the  effects  and  debts  of  such  person, 
and  distributbg  the  produce  thereof  rateably  amongst 
all  the  creditors  of  such  person  so  declared  insolvent; 
and  for  that  purpose  should  authorize  any  one  or  more 
creditors  of  the  defendant,  who  should  be  chosen  by 
the  major  part  in  value  of  such  creditors,  whose  debts 
amounted  respectively  to  the  sum  of  ten  pounds  and  up- 
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inerel;  directed  the  mode  of  dbtribtition  of  tfie  insolvent's 
estates,  and  that  the  eighth  enacted,  Uiat  a  certificate  ob^ 
tained  under  a  declaration  of  insolvency  in  Newfoundland 
should,  when  pleaded,  be  a  bar  to  all  suits  for  debts 
contracted  in  Newfoundland  and  in  Great  Britain  or  Ire- 
land,  previous  to  the  insolvency.     He  contended,  that  the 
effect  of  the  general  words  contained  in  all  those  clauses 
must  be  restrained  by  die  subject-matter  so  as  to  narrow 
the  application  of  the  statute  to  the  insolvent's  prc^er^  at 
Newfoundland,  and  his  creditors  there.  That  it  would  be  a 
great  hardship  if  creditors  in  this  country  should  be  barred 
by  a  certificate  obtilined  in  Newfoundland,  though  Aey 
might  not  have  known  of  tlie  parties  insolvency,  or  have 
had  an  opportunity  of  proving  their  debts.     The  case  of 
Ballantyne  v.  Golding  {a),  was  distingnishable  firom  the 
present,  because  there  k>olh  the  parties  resided  in  Irelaad, 
where  the  debt  arose,  and  the  bankruptcy  took  place.    So 
in  Pedder  v.  Macmasters  (b),  the  debt  was  contracted  by 
the  defetidaut  while  he  was  resident  at  Hamburgh,  wboe 
he  became  bankrupt,  and  obtained  his  certificate,  but  that 
case  is  inapplicable,  as  the  island  of  Newfoundland  voxj 
be  considered  as  forming  part  of  the  dominions  of  this 
country.     In  Smith  v.  Buchanan  (c),  it  was  he]d>  that  if 
a  debt  be  contracted  liere,  a  certificate  in  a  foreign  counby 
will  not  discharge  it.     In  Odwin  v.  Forbes  (d),  an  acoon 
was  brought  in  Demerara  for  the  recovery  of  goods  coo* 
signed  to  the  defendant  in  London,  and  he  pleaded  1^ 


wards,  to  perform  0x6  same ;  and  that  such  Court  should 
from  time  to  time,  make  such  order  thereon  as  shoidd  V^ 
deemed  proper  for    better  discovering,    collecting,  a^ 
selling  the  effects  and  debts,  and  making  a  rateable 
tribution  thereof  among  the  creditors." 

(a)   Cooke'M  Bankrupt  Laws,  499.    S.  C.    4  Term  A 

185,  n. (6)   8  Term  Rep.  609. {e)  1  East,  6. 

(d)  Buck's  Cases  iH  Bankruptcy,  67. 
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bankruptcy  and  certificate  in  England,  aud  it  was  held,  1819. 

diat  the  bankruptcy  and  certificate  were  as  a  discharge  to    Phi^T^tt* 
ibe  debt.     But  that  case  was  also  dissimilar  to  the  present,       and.  Wife 
as  there  the  plaintiff  had  notice  of  tlie  bankruptcy,  and  ^* 

the  Privy  Council  had  afterwards  expressed  their  opinion  ^^ 

against  the  plea  which  was  in  terms  similar  to  tlie  present. 
But  all  these  cases  are  in  fact  inapplicable,  as  tlie  statute 
of  the  49  Geo.  3,  has  merely  a  partial  operation,  and  applies 
only  to  the  creditors  of  a  party  becoming  insolvent  at  Neuh 
foundUmdj  who  alone  are  entitled  to  receive  the  whole  of 
bis  property.  Such  property  could  only  be  attached  in 
that  bland,  and  it  does  not  appear  by  the  statute  that  the 
English  creditors  could  share  in  the  distribiition  of  ^h^ 
iiieo|ye}it*s  effects, 

Mr.  Seijt.  Copley,  contra. — ^The  words  contained  in  th^ 
statute  are  express  and  general,  and  cannot  receive  a  limit- 
ed construction.  The  Courts  at  'Newfoundland  have  juris- 
^tion'Qver  die  insolvent's  effects  and  property  in  England 
as  well  as  in  diat  country,  and  are  empowered  to  seize  and 
dispose  of  the  same  previous  to  the  granting  of  the  cer- 
tificate.. They  are  authorized  to  collect  and  dispose  of  all 
debts  due  to  the  insolvent  generally.    The  sixth  clause 
lilaet  not  cut  down  the  generality  of  that  relative  to  thp 
.ceitificate.     But  even,  by  the  former,  the  distribution  is 
to  be  made  among  all  the  creditors.     If,  however,  the 
^Vi^lh  section  stood  alone,  it  is  in  terms  sufficiently  general 
affid  comprehensive  to  remove  all  doubt,  and  so  far  froqi 
^ing  controlled,  it  is  confirmed  by  those  preceding  it.  Tlie 
^^^^^^3  relative  to  the  discharge  of  bankrupts  who  have  ob- 
^■■•^^d  their  certificates,  have  no  application  to  the  present, 
^    ^Ijiis  depends  entirely  on  the  construction  of  the  sisth, 
ftith,  and  eightli  clauses  of  the  49  Geo,  3.  c.  27. 

» 

^L.  111.  TT 
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1819.  Mr.  Serjt.  Lens  in  replj. — As  to  the  distribution  of  tiir 

Phillpotts    ^^^'^^"^'^  property  among  all  his  said  creditors,  as  meo' 
itid  Wife      tioned  in  the  sixdi  section^  the  word  **  seized'^  can  onlyhafe 
_  ?*  reference  to  those  to  whom  notice  was  giren.    Creditors 

in  this  country  had  no  notice  of  die  proceedings  that  had 
taken  place  at  Newfoundland ;  but  the  statute*  is  confined 
to  those  who  sued  out  the  attachment,  and  Ae  others  re- 
sident in  the  bland,  who  had  received  notice,  aad  were 
known  to  be  creditors  of  the  insolvent.     It  has  been  said^ 
that  his  effects  might  be  seized  in  this  country,  but  tbsti^ 
giving  the  statute  too  extensive  an  opemuon,  for  if  hii 
property  here  were  liable  to  the  process  of  that  Court, 
there  should  have  been  some  notice  in  die  Gazette  cl  ik 
insolvency,  which  has  not  been  given.    The  efiect  of  tk 
statute  must  be  confined  to  the  distribution  of  the  insol- 
vent's property  sit^Newfoundland  to  bis  creditors  there ;  vA 
his  goods  cannot  be  sold  or  attached  in  this  countiybjdie 
order  of  the  Court  of  that  isknd.    The  statute^  therefore 
has  a  mere  local  application,  and  does  not  extend  tocBS^ 
of  general  insolvency,  or  to  the  effects^  of  the  iittoh^^ 
in  this  country. 

Lord  Chief  Justice  Dallas.—- There  certiiinly  is  gr^^*^ 
weight  in  the  observations  that  have  fallen  from  my  Brod^  ^ 
Lens,  but  the  question  is  narrowed  to  the  words  conttto^^ 
in  the  statute  itself.    If  they  are  in  themselves  plain  w^^ 
intelligible^  although  they  might  be  productive  of  iocoif  ^^ 
venience,  still  the  Court  must  be  goNxmed  by  di^n.   br 
diis  case,  the  defendant  was  resident  and  carried  on  bufloesr 
at  Newfoundland.     He  went  there  for  the    purpose  o{ 
trading,  and  became  insolvent  in  that  island,  and  having  ob- 
tained his  certificate,  we  are  now  asked,  whether  he  is  not 
liable  to  a  debt  incurred  before  his  insolvency  ?  Tlie  eig^ilh 
section  of  the  statute,  under  which  he  has  pleaded  his  cer- 
tificate, enacts,  "  That  if  such  insolvent  person  shall  make 
a  true  disclosure  and  discovery  of  all  his  goods  and  effects 
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rhattoever,  and  shall  conForm  hmwelf  to  the  order  and 
irection  of  the  Court  there^  the  same  shall  and  may  (with 
be  consent  of  one-half  in  naniber  or  value  of  bis  cre- 
iilors)  be  certified  by  the  said  Court,  and  such  cer- 
ifibate,  when  pleaded,  shall  be  a  bar  to  all  suits  and 
omplamts  for  debts  contracted  within  the  island  of  Neoh 
imndland,  and  on  the  islands  and  seas  aforesaid,  and  on 
he  banks  of  Neufoundland,  and  in  Grtat  Britain  or 
Tneiand,  prior  to  the  time  when  he  was  declared  insolvent." 
if  it  was.  intended  to  confine  the  operation  of  the  statute 
to  Newfoundland,  it  ought  to  have  stopped  there,  but  the 
emphatical  words,  **  and  in  Great  Britain  or  Ireland,** 
inunediately  follow.  The  debt  in  question  was  coiitracted 
in  Great  Britain,  and  it  is  not  only  difficult  but  impos- 
nUe  to  say,  that  when  these  words  are  thus  added  they  can 
ie  rqected.  Although  I  have  paid  great  attention  to  the 
ngitnent,  I  have  not  heard  bow  these  latter  words  are  to 
^  oonstrued.  It  is  true  that  it  would  not  be  unjust  to 
^Qfttrue  them  with  an  equitable  restriction.  In  this  case 
^  pkuntiffs  were  creditors  in  this  country,  and  had  an 
.u^l  right  to  the  effects  of  the  insolvent  here,  as  his  other 
i^itors  had  at  Newfoundland,  and  the  Court  there  have 
IKywer  to  distribute  the  whole  of  \m  property  as  well 
^^^Nreen  his  creditors  resident  in  this  country  as  in  that 
'*>hI.  If  all  his  effects  be  given  up,  there  can  be  no 
^^bt  but  that  he  is  wholly  discharged  in  future,  and  I 
^V  the  words  of  the  statute  admit  of  that  construction. 
'Hie  6th  section,  after  reciting  that  it  would  contribute  to 
t^  advancement  of  the  trade  of  Newfoundland,  if  the 
ifim^  of  persons  becoming  insolvent  within  that  island, 
bronthe  banks  thereof,  were  divided  among  their  cre- 
ditor! with  more  expedition  than  had  before  been  practised, 
tsucta,  '<  Tliat  as  often  as  the  goods  and  credits  of  any 
person  shall  be  attached,  and  it  shall  be  made  to  appear 
to  the  Court  out  of  which  the  attachment  issued,  that  thd 
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1819.  goods  and  credits  so  attached  were  not  sufficient  to  paf 

_     ^^""^ twenty  shillings  in  the  pound  to  all  those  who  should  he 

Phillpotts  /  ©  r 

and  Wife       creditors,  by  reason  of  debts  contracted  within  that  island^ 
V.  or  on  the  banks  thereof,  or  in  Great  Britain  or  Ireland, 

tliat  it  should  be  lawful  for  such  Court  to  summon  die 
party  whose  goods  and  credits  were  attached,  to  appear 
before  them  on  a  certain  day,  in  order  that  his  efiecCs 
might  be  collected  and  distributed."     It  is  true  that  if  the 
party  were  resident  in  this  country,  it  would  be  difficult  to 
summon   him,   and  therefore  it  is   contended   that  the 
general  words  must  be  restrained  by  the  subject-matter— 
that  there  is  no  provision  in  tlie  statute  which  entides  the 
creditors  in  Great  Britain  to  share  in  the  distribution  of 
the  insolvent's  effects,  but  if,  on  his  examination  at  Ner- 
foundlandf  he  be  found  to  be  insolvent,  the  Court  there 
have  a  right  to  sell  his  effects  without  confining  theaudm 
to  those  he  may  have  in  that  island,  that  therefore  neees- 
sarily  involves  any  property  he  may  have  in  this  conntiTy 
and  the  whole  is  afterwards   to  be  distributed  rateably 
among  all  the  creditors.     The  general  terms,  therefore^iv^ 
the  sixth  section,  are  equally  applicable   to  creditors  i'^^ 
England  as   in  'Newfoundland.     It  is  wholly  unnecessas     J 
to  advert  to  the  terras  of  the  seventh  section,  which  relate 
to  the  mode  of  distributing  the  effects;  but  the  eighth  coi 
tains  a  general  clause,  and  enacts,  that  in  case  of  conformi        9 
by  the  insolvent,  he  may  obtain  his  certificate  of  the  Coui 
which,  when  pleaded,  shall  be  a  bar  to  all  suits  for 
contracted  in  Newfoundland  and  in  Great  Britain  or  h 
landj  previous  to   his  insolvency.     I  therefore  think  ^Sh% 
words  of  the  statute  are  plain,  and  that  the  defendaoK    is 
entitled  to  judgmei^. 

Mr.  Justice  Park. — If  this  statute  were  imperfect  *" 
terms,  we  might  be  called  on  to  put  a  construction  o^^  ^^» 
so  as  not  to  alter  the  intention  of  the  legislature;  b*>^  ^ 
this  case  is  not  touched  by  those  statutes  vihich  have   ^^^ 
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f»as8ed  relative  to  certiBcates  obtained  by  bankrvpts,  it  ia  1810. 

only  necessary  to  advert  to  the  terms  contained  in  this  par-    Phii» pott* 
ticular  statute,  and  the  words  used  are,  I  think,  sufficient  for       and  Wife 
us  to  conclude  that  they  are  of  a  general  nature,  and  not  to         ^* 
be  restrained  by  the  subject-matter.    There  is  very  great 
vreiglit  in  the  distinction  which  his  Lordship  has  taken  be- 
tween the  sixth  and  eighth  sections ;  although  the  language 
of  the  one  is  materially  different  from  that  used  in  the 
Qther,  as  in  the  preceding  part  of  the  former,  it  is  enacted, 
that  as  often  as  the  goods  of  any  person  shall  be  attached, 
and  it  shall  be  made  to  appear  to  the  Court,  out  of  which 
the  attachment  issued,  ihat  such  goods  were  not  sufficient 
to  pay  -twenty  shillings  in  the  pound,  it  should  be  lawful 
for  such  Court  to  aummon  the  party  whose  goods  were 
attached,  together  with  the  plaintiff  who  sued  out  the  at* 
techment,  and   also  such  persons  as  were  known  to  be 
^^'^editora  of  tlie  insolvent,  to  appear  in  Court  on  a  certain 
^Jf.     It  is  true  that  such  creditors  may  be  considered  to 
^    those  only  as  are  known  to  reside  within  the  juris- 
<wr(ion,    or  to  whom  alone  the  process  of   the  Court 
It  .extend;  but  in  the  latter  part  of  that  section,  the 
on  finding  the  defendant  to  be  insolvent,  may  collect 
sell  his  effects,  and  distribute  the  produce  thereof 
ly  amongst  all  his  creditors.     It  is  not  necessary, 
sfore,  after  the  party  is  declared  insolvent^  that  his 
tors  shall  be  summoned  in  order  to  receive  theii*  dis- 
^'K^aation ;  besides,  the  prior  part  of  that  clause  extended 
^^  ^ll  those  who  shall  be  creditors,  by  reason  of  debts  con- 
**^ot«d  within   tlie   island  of  Newfoundlandj   or  within 
*•-•—*  Britain  and  Ireland.   Although  the  seventh  section 


^'"^^ides  as  to  the  distribution  of  the  insolvent's  effects, 
^**^   ^ves  a  priority  to  seamen  employed  in  the  Nezifound- 
fishery  for  wages,  then  to  those  persons  who  shall  be 
tors,  for  supplies  furnished  ;  and  in  the  next  place  to 


*^^^  who  shall  have  become  creditors  within  two  years 
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1819.         before  the  insolvency,  yet  it  also  provides  for  the  paynuent 
j^    ^'^'^  of  all  other  creditors  equally,  as  far  as  the  effects  will  go; 

t,  and  Wife       this,  therefore,  must  extend  to  those  in  Great  Britain  or 
^-  Ireland;  but  the  eighth  section  contains  a  general  and 

KEED.         exonerating  clause,  that  the  certificate,  when  pleaded,  shall 
operate  as  a  bar  to  all  debts  previous  to  the  insolveocj, 
whether  they  were  contracted  in  Newfoundland,  Great 
Britain,  or  Ireland,     I  therefore  am  of  opinion  that  the 
defendant  corner  expressly  withjn  the  provisions  of  tbi$ 
section. 

Mr.  Justice  Burrouoh. — I  am  inclined  to  think  there 
has  been  no  oversight  of  the  legislature  in  the  fbrmbg  of 
this  statute,  and  that  tliey  did  not  intend  its  provisioni 
should  apply  to  the  island  of  Newfoutidland  alone,  bat 
that  it  is  equally  applicable  to  those  persons  who  becoise 
insolvent  there,  and  who  have  previously  contracted  debts 
in  this  country,  and  that  the  general  terms  expressed  in 
the  statute  are  particularly  applicable  to  the  present  case. 
Tlic  first,  sixth,  seventh,  and  eighth  clauses,  contain  terms 
more  or  less  general ;  although  the  seventh  provides  for 
the  distribution  of  the  insolvent's  effects,  and  the  crediton 
vXNewfoundland have  a* priority,  still  that  does  not  restnis 
its  generality ;  for  after  they  are  satisfied,  it  is  enacted,  tint 
all  other  cretlitors  shall  be  paid  equally,  as  far  as  the  effects 
will  go ;  the  creditors  here,  therefore,  are  ecpially  entitled, 
after  the  former  have  been  satisfied,  as  those  of  Newfound- 
land, and  this  part  of  the  section  must  extend  to  all  the 
debts,  credits,   and  effects   of  the  insolvent  whatsoever. 
The  Court  at  Newfoundland  have  it  in  their  power  com- 
pletely to  control  the  granting  of  the  certificate ;  and  by 
analogy,  by  the  bankrupt  laws  of  this  country,  the  pro- 
perty of  an  insolvent  might  be  taken  at  NewfaundlaHd, 
and  the  certificate,  when  pleaded,  would  be  equaUy  a  bar 
^o  debts  contracted  in  that  country,  as  in  this. 
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Mr.  Justice  Richardson. — I  am  entireljr  of  the  fame     '    1810. 
^pimoD.    The  cases  relative  to  bankruptcy  have  no  bear*    Phillpot 
ing  whatever  on  this  question,  which  depends  entirely  on  tlie       and  Wit 
^construction  of  the  statute  of  the  49  Geo.  S,  and  the  effect  ^« 

intended  to  be  given  to  it  by  the  legislature ;  and  I  think  ^ 

it  relates  to  all  debts  contracted  in  Newfoundlaudg 
Great  Britain,  and  Ireland^  as  well  as  to  creditors  re* 
aident  in  either  of  these  countries.  The  first  section 
extends  the  jurisdiction  of  the  Court  of  Newfoundlofid, 
and  by  the  sixths  the  provisions  as  to  persons  becom- 
ing insolvent  there,  are  carried  farther  than  they  were  by 
ibe  previous  statutes ;  that  auction  enacts,  that  the  gooda 
of  the  insolvent  may  be  attached,  and  in  pursuance  of  this 
provision,  the  effects  of  the  defiendant  who  was  then  re* 
aident  in  that  country,  were  attached,  when  it  appeared  he 
w«a  not  aUe  to  pay  his  creditors  their  full  demand ;  those 
Cieditora  were  not  confined  to  persons  with  whom  the  in» 
aolvtnt  had  contracted  debts  within  the  island  of  Nezc- 
JmmdloMd,  but  extended  to  those  who  resided  in  GredU 
Btrkmm  and  Irelaud,  the  insolvency  therefore  depended  on 
aSk  debts  which  he  had  contracted  in  either  of  these 
^ovBliiea.  As  the  Court  at  Newfoundlatid  found  that  tlie 
Jafcudant  was  insolvent,  in  pursuance  of  this  section,  lie 
mm^  iommoiied  before  them,  together  with  the  party  who 
%pd  sued  out  the  attachment,  and  such  persons  who  were 
Id  be  creditors  of  the  defendant,  to  appear  at  a  cer- 

iday.  It  has  been  very  strongly  contended,  by  my  Brother 
thai  thoae  creditors  must  be  confined  to  Newfound" 
alone,  as  it  couM  not  be  known  that  there  were  any  in 
Smglmmd,  and  that  those  only  who  were  summoned  could 
pftiripate  in  the  distribution  of  the  insolvent's  property  ; 
Wu  this  alone  is  not  auflkient  to  narrow  tlie  operation  of 

other  sections  contained  in  this  statute ;  although  there 

cnSltan  who  were  not  summoned,  as  well  as  others 

iko  coold  not  attend,  still  if  the  insolvent  conformed  liim«- 
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IBld.  stlF  to  the  order  and  regufation  of  the  Court,  he  wonld 

-^    "^^^^  be  entitled  to  the  benefit  of  his  certificate.    The  Court  at 

and  Wifo       Nettfoundland  had  alone  the  power  of  declaruig  the  de- 
^'  fendant  insolvent,  and  of  proceeding  to  order  for  the  dis- 

covery, collecting,    selling,  and  distributing  his  effects; 
those  effects,  when  collected,  were  not  confined  to  his 
creditors  at  Newfoundland,  but  the  produce  thereof  was 
to  be  rateably  distributed  amongst  all  his  creditors ;  tiuit 
therefore  would  extend  to  his  general  creditors,  and  for 
that  purpose  the  Court  there  might  authorise  any  one  or 
more  creditors  of  the  defendant,  who  should  be  chosen 
by  the   major   part   of  such  creditors,    to  perform  tbc 
same,  that  is,  to  collect  and  sell  the  effects  and  debts 
wherever  Aey  might  be  found.    The  creditors,  therefore, 
appointed  by  that  Court,  wiU.be  in  effect  placed  in  the  same 
situation  as  assignees  in  d)is  country,  for  after  the  debts 
were  collected,  and  die  effects  sold,  a  rateable  distribution 
thereof  was  directed  to  be  made  among  all  the  creditors  of 
the  insolvent.     With  respect  to  the  first  section,  it  merely 
gives  a  priority  of  distribution  to  some  particular  creditors ; 
it  merely  shews  that  some  maybe  preferred,  but  the  residue 
is  equally  to  be  divided.  11iis  distinction,  therefore,  throws 
no  light  on  the  general  question,  but  the  words  of  the 
eighdi  section  are  as  large  and  comprehensive  as  can  be 
well  conceived,  and  the  certificate  itself  is  a  bar  to  all 
debts  contracted  previously  to  the  insolvency.    It  has  been 
said  that  it  can  only  be  so  in  ceitain  cases,  but  I  think 
there  are  no  words  in  the  previous  sections  to  narrow  the 
construction  of  this,  and  that  it  must  equally  apply  to  all 
debts  contracted  either  in  this  country  or  at  Newfound-- 
land,  previous  to  the  discharge  of  the  insolvent,  whether 
Jie  w^rc  resident  in  either  of  those  countries. 

Judgment  for  the  Defeodaot. 
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Martin  and  Others  r.  Morgan  and  Another.         ^-^  1*^^ 

Wcclnc?dHy, 

Juno  23. 
This  wa5  an  action  of  a$sump$U  for  niooey  had  and  re«  xi,^  defemj- 
<;eived^  and  brought  by  the  plaintiffs,  who  were  bankers  in  ants  knowing: 
Lopuion,  to  recover  the  sum  of  £995  :l5s:  id.  being  tlie  *  ^g^^^^i^  ^® 
amount  of  a  check  paid  by  them,  and  drawn  for  the  use  and  that  the 
of    the  defendants    by    persons    named  Jiurmester    and  drawers  were 
Vidal,  linger  the  following  circumstances.     It  appeared  at  g^Q^^  liiar 
the  tcial  of  the  cause,  before  lx>rd  Chief  Justice  Da//a«,  payment  to  tlie 

at  Westminster,  at  the  Sittings  after  the  last  Term,  that  pJaintjffg,  who 

r»  .         J  f^-  f  »  1  1  .  ^®'*«  bankers, 

JiSftrrne^ter  and  rtaal  were  merchants,  and  kept  an  account  ^^^  ^^y^Q  with- 

with  the  plaintiffs  as  their  bankers.     That  tbey  had  also  out  know- 
dealings   with  the   defendants,  whom  they  employed   as  i    ^      'd  "uT 
brokers,  to  purchase  and  sell  seeds ; — ^tliftt  Burmester  and  amount,  al* 
Fidal  being  in  embarrassed  circumstances,  (bey,  in  the  though  they 
iDonfh  of  NovenUfcr  last,  applied  to  the  defendants  for  a  o(^q  drawers 
pectmiafy  accommodation,  who  accordingly  accepted  two  in  their  hands 

bills,  drawn  by  Burmester  and  Co.  upon  them,  amounting  f  ^  ^^  time, 

\  ^^^^^     ^  '  /♦     t       t    ,,•  •      but  expected 

together  to  £202.8 :  I9s :  4a.  they  holding,  as  a  secunty  some  in  the 

against  their  liability  upon   such  acceptances,  some  seed  course  of  the 

belooging  to  Burmester  and  Co.    A  short  time  before  ^*^-    ^*®*** ' 
'   '      ^  .  they  wore  en- 

those  jbilis  became  due,  Burmester  and  Co.jstated  to  the  titled  to  re- 
defendants  that  they  were  incapable  to  provide  funds  to  cover  it  back, 
take  them  up,  when  it  was  arranged  tliat  tlie  defendants  ^     nionev  had 
should  accept  new  bills  for  nearly  the  same  amount^  to  be  and  received. 
drawn  upon  them  by  the  bouse  of  Minei  and  Co.  which 
new  bills  Burmester  and  Co.  were  to  get  discounted,  and 
bring  the  proceeds  to  the  defendants,  in  order  to  put  them 
in  cash,  to  meet  the  first  set.     New  bills  were  accorclingly 
drawn  by  Minet  and  Co.  one  for  £905  :  \5s:  Id.  and  the 
other  for  <£lOOO,  which  were  accordingly  accepted  by  the 
defendants,  who  received  from  Burmester  and  Co.  as  a 
farther  security,  two  post  dated  checks,    drawn  on  the 
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Miithient,  if  such  hanker  pay  it,  it  cannot  be  recovered 
back,  as  lie  must  be  considered  tlie  mere  agent  of  tlie 
party.  If  Burmester  and  Co.  had  been  solvent,  the  plain-* 
tiffs  might  have  recovered  this  sum  as  money  paid  to  their 
use,  and  given  the  check  in  evidence  of  such  payment. 
Until  the  passing  of  the  55  Geo.  3.  e.  184,  s.  13  (a),  the 
post  dating  a  check  was  not  deemed  to  be  illegal.    On 


(a)  By  which  it  is  enacted,  "  Tliat  for  the  more  eSee- 
iually  preventing  of  frauds  and  evasions  of  th^  doties 
thereby  granted,  on  bills  of  exchange,  drafts,  or  orders  for 
the  payment  of  money,  under  colour  of  the  exemption  is 
favour  of  drafts  or  orders  upon  bankers,  or  persons  acting 
^8  bankers,  contained  in  the  schedule  thereto  annexed; 
tliat  if  any  person  shall  make  and  issue  any  bill,  draft,  or 
order,  for  the  payment  of  money  to  the  bearer  on  demind, 
upon  any  banker  or  bankers,  or  any  person  Scting  as  a 
banker,  which  shall  be  dated  on  any  d^y  subsequent  to  tbe 
day  on  which  it  shall  be  issued,  or  which  shall  nottrolj 
specify  and  express  the  place  where  ft  shall  be  issued,  or 
which  shall  not  in  every  respect  fall  within  the  said  exemp- 
tion, imless  the  same  shall  be  duly  stamped  as  a  bill  of 
exchange  according  to  that  act,  the  person  so  ofiending 
shall,  for  every  such  bill,  draft,  or  oraer,  forfeit  the  Sam 
of  one  hundred  pounds;  and  if  any  person  shall  know- 
ingly receive  or  take  any  such  bill,  draft,  or  order,  in  pay- 
ment of  or  as  a  security  for  the  sum  therein  mentionsd, 
he  shall,  for  every  such  bill,  draft,  or  order,  forfeit  the 
sum  of  twenty  pounds ;  and  if  any  banker,  or  any  person 
acting  as  a  banker,  upon  whom  any  such  bill,  draft,  or 
order,  shall  be  dravm,  shall  pay  the  sum  of  money  therein 
expressed,  or  any  part  thereof,  knowing  the  same  to  be 
post-dated,  or  knowing  that  the  place  where  it  was  issued 
18  not  truly  specified  and  set  forth  therein,  or  knowing  that 
the  same  does  not  in  any  other  respect  fall  within  the  said 
exemption,  then  the  banker  or  person  so  offending  shall, 
for  evcrv  such  bill,  draft,  or  order,  forfeit  the  sum  of  one 
hundred  pounds,  and  moreover  shall  not  be  allowed  the 
money  so  paid,  or  any  part  thereof,  in  account  against  the 
person  or  persons,  by  or  for  whom  such   bill,  draft,  or 
order,  shall  be  drawn,  or  his  executors,  administrators, 
assignees,  or  creditors,  in  case  of  bankruptcy  or  insol^ 
vency,  or  any  other  person  claiming  under  him." 
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looking  at  the  terms  of  that  section,  the  only  effect  is  to  1819. 

render  the  party  takingi  the  party  receiving,  and  the  party       Martik 
paying  liable  to  certain  penalties,  but  it  does  not  appear      and  Others 
by  diat  statute  that  the  check  so  presented  is  to  be  con-  ^' 

sidered  as  null  and  void ;  nor  is  there  any  thing  in  the  sta-  ^^  An«tber« 
lute  eiiactuig,  that  money  obtained  by  the  payee  of  an 
illegal  post  dated  draft,  shall  be  deemed  as  paid  without 
any  consideration,  aud  recoverable  by  the  person  who 
pays  it.  The  plaintiffs  were  the  mere  agents  of  J3t/r- 
mester  and  Co.  and  paid  the  check  merely  for  the  honour 
of  the  drawers,  although  at  the  time  it  was  presented  they 
knew  that  tliey  had  no  funds  of  Burmester  and  Co.  to 
meet  such  payment  They,  therefore,  having  broken  their 
engagements  with  the  defendants,  and  the  check  in  ques- 
tion having  been  paid  by  the  plaintiffs,  for  the  honour 
of  BurmeHer  and  Co.  and  on  their  behalf,  such  payment 
cannot  now  be  recovered. 

Mr.  Serjt.  Copley,  in  support  of  the  rule,  was  stopped 
by  the  Court, 

liord  Chief  Justice  Dallas. — 1  am  clearly  of  opinion 
that  in  this  case  the  plaintiffs  are  entitled  to  recover.  It 
is  a  well  known  rule  of  law,  that  where  a  party  pays 
money  to  another,  voluntarily,  with  full  knowledge,  or 
even  full  means  of  knowledge  of  all  tlic  circumstances  of 
the  case,  the  party  so  paying  cannot  recover  it  back ;  but 
if  such  payment  be  made  without  such  knowledge,  or 
fluch  means  of  knowledge,  or  tlie  party  obtaining  iKiyment 
has  suppressed  certain  facts,  or  made  fraudulent  reprc- 
seotations,  the  party  paying  shall  recover  it  back.  What 
are  the  facts  of  this  case  i  As  between  the  defendants  and 
Jiurmester  and  Co.  it  is  quite  clear  that  the  former  bad  an 
equitable  claim  ^ii  the  latter,  but  the  question  does  not 
turn  ou  the  rights  of  these   parties,  but  on  the  relative 
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V^VBi         situations  ef  the  plainuffii  as  ixmkers  and  the  defendaiits. 

mrcmfr       ''^  ^^^^  presented  to  the  plidntiffs  for  payment  was 

af^O&mi     lUegal  in  itself,  being  post  dated  ^  if  they  had  paid  it  with 

v«  knowledge  ef  its  illegality,  they  would  have  been  tob- 

J^^J^^^  jected  to  a  penalty  of  ^100.   If  (hey  had  even  bera  ap- 

prised  that  it  was  concocted  in  illegality,  they  would  not 
have  paid  it,  bat  they  were  wholly  kept  in  the  dark  by  the 
defetidaitts  themselves,  who  were  parties  to,  and  guihy 
of  the  illegal  transaction,  and  who  now  seek  to  retain  that 
which  thdy  have  so  fraudulently  obtained.  There  is  no 
aue  where  a  party  who  has  been  instrnmental  in  com- 
ttittivig  an  illegal  act,  tan  recover  money  obtained  from  a 
diird  person,  who  is  ignorant  of  such  illegality.  Here, 
in  order  to  entitle  the  defendants  to  keep  possession  of 
this  money,  we  mu^t  give  validity  to  an  illegal  rnstrutnent. 
On  this  ground  only,  the  plaintiffs  are  entitled  to  recover, 
fiut  it  is  said,  that  as  this  was  a  voluntary  payment,  and  as 
the  plaintiffs  knew  that  they  had  no  ftinds  of  BurmcMter 
and  Co.  in  their  hands  when  slich  payment  was  made, 
rliey  were  not  entitled  to  recover ;  but  they  did  not  know 
before  four  o'clock  on  the  day  on  which  the  check  was 
|)resented,  that  they  should  have  no  funds  froin  Bitr- 
mester  and  Co.,  on  the  contrary,  they  expected  an  imine- 
6'Me  remittance.  The  defendants  were  previously  aware 
tfbat  there  would  be  no  funds;  the  plaintiffs'  clerk,  who 
paid  the  cheeky  proved  at  the  trial,  that  if  it  had  been 
Itnown  to  the  plaintiffs  there  were  no  fonds  of  BufTnester 
and  Co.  on  hand  at  the  time  the  check  was  presented,  it 
would  have  been  paid,  in  expectation  of  receiving  some 
before  the  close  of  the  day.  But  the  party  presenting  the 
check,  not  only  knowing  that  no  remittance  wouM  be  sent 
from  Burmester  and  Co.  for  that  purpose,  but  also  beii^ 
ftilly  aware  of  their  actual  insolvency,  took  care  to  present 
'  the  check  at  the  baidLing-house,  and  procure,  payment  of 

it  even  before  any  notice  could  be  received  there  from 
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Sufmnter  and  Co.  requesting  Aem  not  to  pay  any  mott 
of  their  checks,  and  that  too  though  acquainted  with  die 
fact  that  the  check  was  illegal.  Can  the  defendants,  there- 
lore,  either  in  point  of  Law,  Justice,  or  Equity,  be  said 
to  be  entided  to  retain  the  sum  they  have  obtained  under 
such  circumstances  ? 


^4t 


1819. 


MAKriic 

andOttvsra 

MoB«Alf 
9tKi  AtBKHUMTd 


Mr.  Justice  Pabk. — ^I  perfectly  concur  with  my  Lotd 
Chief  Justice.  It  is  impossible  to  say  in  this  Case,  that 
the  parties  stand  oti  fair  and  equal  terms.  The  defendants 
Were  folly  aware  of  the  illegality  of  the  instrument,  and 
held  back  such  knowledge  from  the  plaintiflFs,  who  were 
unacquainted  with  the  promise  of  the  defendants  to  Bur- 
mester  and  Fidal,  not  to  present  the  check  ;  nor  did  they 
know  that  the  drawers  of  the  check  were  insolvent.  The 
Law  has  never  been  doubted,  that  if  a  party  pays  money 
to  another  voluntarily,-  with  full  means  of  knowledge  of 
^11  the  circumstances  of  the  case,  the  party  so  paying  can- 
not recover  it  back  again,  as  it  may  be  considered  to  be 
m  payment  made  in  his  own  wrong ;  but  in  Chatfitld  v. 
Paxton  (a),  Mr.  Justice  Ashhunt  held,  that  where  a  pay- 
ment has  been  made,  not  with  full  knowledge  of  the  facts, 
but  only  under  a  blind  suspicion  of  the  case,  and  it  has 
been  found  to  have  been  paid  unjustly,  the  party  paying 
tfiq^ht  recover  it  back  again;  and  although  Mr^  Justice 
Grote  and  Mr.  Justice  Lawrence^  in  that  case,  felt  dif- 
ficulty in  adopting  the  opinion  of  Lord  Keftyon  and  Mr. 
Justice  Jghhurst,  to  the  full  extent,  still  they  had  ilo 
doubt  as  to  the  law  of  the  case,  bnt  differed  prmcipally, 
because  they  were  not  satined  that  the  plaint^  had  not  a 
sufficient  knowledge  of  the  ground  of  his  defence  befoi^ 
-  ^yment  of  the  bill,  which  he  had  previously  accepted. 
The  case  of  Bilbie  v.  Lumley  {b\  is  the  leading  decision 


(«)  2  East,  471,  n. (6)  Ibid.  469. 
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on  this  subject,  and  has  been  since  frequentlj^  recognised*; 
that  case  therefore  must  govern  the  present,  and  more  par- 
ticularly so,  as  the  plaintiffs  were  not  only  ignorant  of  the 
facts,  but  the  defendants  themselves  criminally  withheld 
them  from  their  knowledge. 

Mr.  Justice  BuRK DUG  11. — When  tliis  case  was  first 
mentioned,  I  tliouglit  the  plaintiffs  were  not  entitled  to 
recover,  but  1  now  entertain  an  entirely  different  opkitov ; 
for  the  defendants  themselves  not  only  concealed  from  the 
knowledge  of  tlie  plaintiffs  the  insolvency  of  Burmesler 
and  ndal,  but  that  the  check,  by  means  of  which  the 
plaintiff's  money  had  been  obtained  by  them,  was  post 
dated  and  illegal. 

Mr.  JusUce  Ricrardbon.-^I  am  of  the  same  opinioii» 
and  at  the  same  time  wish  it  to  be  understood,  that  I  do  not 
express  any  opinion  Mvhcthcr  the  check,  being  post  dated, 
makes  any  difference  as  to  the  plaintiff's  right  to  recover 
but  that  they  are  entitled  on  the  ground  that  they  did  not 
stand  on  equal  terms  with  the  defendants ;  it  appears  that 
there  was  a  communication  between  the  defendants  and 
Burmesier  and  Fidat,  that  the  money  had  been  paid  into 
the  plaintiffs  hands,  and  that  the  plaintiffs  were  not  aware 
of  their  insolvency ;  the  defendants,  with  full  knowledge 
of  the  illegality  of  the  check,  and  the  circumstances  of 
liurmester  and  Co.  presented  it,  though  they  knew  Bur- 
mester  and  Co.  had  no  funds  in  the  hands  of  the  plaintiffs 
to  answer  it,  they  must  therefore  have  been  fully  aware,  that 
if  the  plaintiffs  paid  it,  such  payment  would  be  an  entire 
loss  to  them ;  this  therefore  brings  this  case  within  that  of 
Chatfieldv,  Paxton^  for  the  parties  were  not  on  equal  term9» 
as  the  defendants  withheld  from  the  plaintiffs  those  fiKts 
MJiich,  if  disclosed,  would  entitle  them  to  withhold  the 
payment.     I  therefore  think  that  the  plaintiffs  are  entitled 


> 
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to  recover  both  on  the  law  and  justice  of  this  case,  and  l^W^ 

that  they  are  equally  so  on  the  facts^  as  they  itere  totally  Martin 

ignorant  of  those  circamstances  of  which  the  defendants  and  Others 

InuJ  full  knowledge.  ^^^^^^ 

Rule  absolute  (a).  and  Another. 


(a)  This  cause  was  again  tried  before  Lord  Chief  Justice 
JDaliat,  at  the  Sittings  after  Michaelmas  Term,  1819,  indien 
the  Jury  found  a  verdict  for  the  plaintiffli  to  the  full  amount 
of  the  oheck. 


Blanchenay  v.  Vandbnbergh.  Friday, 

June  25. 

M/B.  Seijt.  Pell,  on  a  former  day,  had  obtained  a  rule  The  plaintiff's 
flsssi,  that  the  final  judgment,  signed  upon  the  postea  in  attorney  ob- 
Uiis  cause,  as  well  as  die  taxation  of  the  costs,  and  the  f^^^^  iheMo^ 
ikmaag  and  execution  of  the  writ  of  Jieri facias,  should  ciate  on  ^e 
be  set  aside;  on  affidavits,  which  stated,  that  on  the  15th  morning  of  the 
instant,  this  Court  was  moved,  that  the  plaintiff  might  pay  uniier  the^re' 
the  defendant  bis  costs  under  the  stat.  43  Geo.  3.  c.  46,  for  tence  of  hav- 
« malicious  arrest,  which  was  refused;  that  in  the  evening  ^l  sumnea, 
ci  the  same  day  a  rule  was  obtained  for  the  defendant's  thereof  signed 
attorney  to  have  notice  to  enable  him  to  be  present  at  the  judgment  im- 
taxstion  of  the  plaintiff's  costs,   a  copy  of  which   rule  igg^^j  exec^ 
duly  served  at  twenty  minutes  before  nine  o'clock  on  tion  Uiereon; 


die  same  evenmg,  but  that  judgment  was  sistned,  and  *he  Court  set 

.i.*.i..«.      ..  ••      aside  the  judg- 

costs  taxed  for  the  plamtin,  without  any  notice  to  the  de-  ment  and  ex- 

fendant's  attorney,  and  that  a  ^fieri  facias  and  execution  ecution,  and 

isnied  the  next  morning,  being  the  l6th,  and  a  levy  was  ^^qc^JJJ 

should  not,  in 
IbtBViS)  deliver  over  the  postea  until  the  morning  after  the  quarto  die  post. 

TOL.  III.  y  u 


044'  CASES  IN  TRIKltY  TERM,    . 

1810.  made  on  the  defendant's  property ;  that  by  tbe  practice  of 

"^^  this  Court  the  associate  ought  not  to  have  deii?ered  &e 

c^.  postea  till  the  erenrng  of  the  l^th,  bemg  the  quarto  die 

Vandbn-      pQf(.  that  on  the  17th,  the  associate  being  applied  to  by 
BBROH.         ^j^^  defendant's  attorney^  to  know  wlien  the  pasiea  was 
delivered,  informed  him  that  a  clerk  of  the  plaintiff's 
attorney  called  on  the  morning  of  the  15di,  and  requested 
the  postea,  to  which  request  the  associate  replied,  that  it 
was  not  usual  to  delirer  posteoi  till  the  erening ;  when  tbe 
clerk  said,  he  only  wanted  to  get  it  stamped,  and  pro* 
mised  not  to  take  any  proceedings  on  it  till  the  foliowiag 
day,  on  the  faith  of  which  promise  the  associate  delifered 
it  to  him. 

Mr.  Seijt.  Faughan  yesterday  shewed  cause,  and  con- 
tended, that  the  proceedings  were  regular,  a»  the  acdoa 
was  tried  on  the  28th  of  May,  when  a  yerdict  for  £\  1 :  18t. 
was  found  for  the  plaintiff,  and  that  as  the  motion  to  tu 
the  defendant  his  costs,  was  made  and  refused  on  the 
15th  instant,  the  costs  might  be  taxed  on  the  ereniogof 
that  day,  and  that  the  costs  had  in  fact  been  taxed  before 
the  plaintiff's  attorney  was  served  with  the  defendant's 
rule  to  be  present  at  the  taxation ;  but 

llie  Court  thought  that  the  posiea  ought  not  to  hue 
been  delivered  by  the  associate  to  the  plaintiff's  attorney, 
until  the  evening  of  the  fourth  day,  and  ordered  the  dhie 
to  stand  over,  that  inquiry  might  be  made  of  the  associatt 
as  to  tbe  grounds  on  which  the  postea  had  been  obtained 
from  him. 

Lord  Qiief  Justice  Dallas,  on  this  day,  said,  that  the 
Court  having  referred  to  the  associate,  he  had  certified  that 
the  postea  had  been  taken  away  by  tbe  plaintiff's  attorney, 
on  the  morning  of  the  quarto  die  post,  under  an  assurance 
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tkat  the  costs  should  not  be  taxed  on  that  day ;  that  the  1019: 

Court,  in  order  to  prerent  a  repetition  of  so  sharp  a  Blanchcnay 

practice,  ordered  that  the  posiea  should  not  be  delivered  v. 

by  the  associate  in  future,  until  the  momiug  of  the  fiftli  Vandbn-. 
day. of  tlie  term,  and  that  this  rule  must  be  made 

Absolute. 


BKRGH. 


IN  THE  EXCHEQUER  CHAMBER. 


The  King  r.FRouDE.  ^r^t"- 

June  26. 

The  prisoner  was  indicted,   at  the  last  assizes  for  tlie  An  order  was 
County  of  Cornwall,  under  the  48  Geo.  3.  c.T5  (a),  as  ^^p  ^^^^^ 
well  for  feloniously  forging,  as  uttering  and  publishing  as  ,  q^  purport-  * 

ing  on  the  face 
'  of  it  to  be  an 

order  of  a  ma- 
(•)  Tkt  1st  section  of  that  statute  requires  **  Cbarch-wardens  or  mgtrate  on  the 
orerseers  of  the  poor  of  the  parish  in  which  any  dead  human  bodies  f-^ft-„«^-  ^f  a 
ahaU  be  tinnown  on  shore,  to  caose  the  same  to  be  removed  to  some  ^^^^rer  oi  a 
coBTenient  place,  and  decently  interred  in  the  chordi-yard  of  snch   ^yOOnty,  to 
MrUh  as  speedily  as  possible,  so  that  the  expenses  attendingr  on  such  allow  one  J,  C* 
Dorial  do  not  exceed  the  snm  which  at  that  time  is  allowed  in  such  the  expenses  of 
parish  for  the  burial  of  any  person  buried  at  the  expense  of  such  u„-.-,;Jl  «  i^. j 
pMiOu"    By  the  5th  section,  it  U  provided,  that  "  all  necessary  and   ^"O^^ng  »  "e»« 
proper  payments,  costs,  charges,  and  expenses,  which  shall  be  made  body  cast  on 
m,  or  incurred  in  or  about  tlie  execution  of  that  act,  shall  be  made  shore  : — Held, 
and  paid  by  the  church-wardens,  overseer,  constable,  and  beadborciigh,  t|}|^t  this  was  a 
An-  the  time  being,  of  such  respective  places  as  aforesaid ; "  and  by  f^-^p.y     ^ 
the  6th  section,  it  is  enacted,  that,  for  the  purpose  of  reimbursiug  'orgery,  ai- 
tbose  officers  for  snch  payments,  '*  it  shall  and  may  be  lawful  to  and  for  tiiough  there 
any  one  Jastice  of  the  Peace  for  the  County  or  place  in  which  any  was  no  such 
such  bodies  shall  have  been  so  removed  and  buncd  as  aforesaid,  bv  masristrate  in 
any  writbg  under  his  hand,  to  order  and  direct  the  treasurer  for  such  the  Count v  of 
County  to  pay  such  snm  of  money  to  snch  church-wardens  and  over-    ,     ^ouniy, 
seers,  constable  or  hcadborough,  for  their  costs  and  expences  in  and  ^"®  name  ot 
about  tht  execution  of  that  act,  (after  the  same  should  have  been  duly  the  person 
Trrified  on  oath),  as  to  the  said  Justice  shall  seem  reasonable  and   ^}xo  signed 
necessary;  and  such  treasurer  shall  be  and  is  hereby  authorised  to  fi.^  order   and 
pay  the  sum  of  money  so  ordered  and  directed  to  be  paid,  to  the  per-     .  ,         i    '/  r* 
•oos  empowered  to  receive  the  Ramc;  and  such  treasurer  shall  be  al-  aitiiougu  «/.  C 
lowed  the  MunrlB  his  accounts.*'  .    was  not  there- 

in  stated  to  be 
a  parish  officer,  or  that  the  expenses  inaurred  were  uocessary. 

u   u  2 
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trae,  knowing  it  tD  be  forged^  a  warrant  for  pajment  of 
£3,  5s.f  and  purporting  to  be  given  under  the  hand  and 
seal  of  one  John  Pemown,  who  was  described  as  one  of 
His  Majesty's  Justices  of  the  Peace  for  the  Countj  of 
Cornwall;  the  tenor  of  the  warrant  was  set  forth  in  the 
indictment,  charging  the   prisoner  in  some  counts  with 
intent  to  defraud  the  inhabitants  of  the  County  of  Corih 
wall,  and  in  others,  stating  the  intention  to  be  to  defraud 
Edward  Coade,  the  treasurer  of  that  County.    There  were 
also  other  counts,  stating  the  instrument  to  be  an  order  for 
the  payment  of  money,  instead  of  a  warrant.    The  war- 
rant or  order  was  as  follows : — ^^  Cornwall^  to  wit.    To 
the  Treasurer  of  the  County  Rates.    Whereas  it  appearetb 
to  me,  one  of  His  Majesty's  Justices  of  the  Peace,  acting 
in  and  for  the  said  County,  that  on  the  1st  day  of  Mar^ 
now  last  past,  a  dead  human  body  was  cast  on  shore  in 
the  parish  of  Zendr,  in  the  said  County ;  and  whereas  Jobr 
Cose,  of  the  said  parish,  hath  made  oath  before  me,  tint 
he  hath  laid  out  the  sum  of  £3.  5s.  in  and  about  the  re- 
moval and  burying  of  the  said  corpse,  and  which  I  allow 
to  be  the  reasonable  charges  thereof;  1  do  therefore  here- 
by authorise  and  require  you  to  pay  the  said  sum  of  £S.5s. 
out  of  the  monies  in  your  hands,  to  the  said  John  Cose,  or 
his  order.     Given  under  my  hand  and  seal,  this  21st  day 
of  March,  1818.     John  Pemown.    ( L.  S.)  " 

At  the  trial  of  the  prisoner  before  Mr.  Justice  Hdro^ 
at  the  last  assizes  at  Launceston,  his  uttering  and  publidi- 
ing  as  true  the  forged  warrant  or  order  in  question,  his 
knowledge  that  it  was  forged,  and  his  inteut  to  defraud^ 
were  fully  proved.    The  uttering  of  the  order  was,  (bj 
producing  and  delivering  it  for  payment,  together  with 
other  similar  forged  orders),  to  the  son  of  the  treasoier  of 
the  County,  who  acled  as  such  in  bis  father's  absence^  and 
who,  upon  the  prisoner's  representing  hiniApib  be  John 
Cejse,  thepeison  mmtd  in  the  order,  and  to  come  from 
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the  parish  of  Zenar^  and  that  the  pertdo  who  ngnecl  the  181^. 

order  was  a  magutrate  of  the  county,  paid  him  £52^      th^^ 
being  the  amooot  of  the  sums  contained  In  the  seveitd  :^^ 

orders.  ffiouDB. 

It  appeared  that  there  was  no  such  nn^^istntte  as  Jdhn 
Pemown  in  the  Coun^  of  Cornwall,  nor  such  a  person 
«s  John  Cose  in  the  parish  of  Zenar,  and  that  no  bodies 
iiad  been  buried  by  die  prisoner. 

The  Jury  found  the  prisoner  guilty; — when  it  was  object- 
ed by  his  Counsel,  that  he  could  not  be  convicted  On  this 
indiclmenty  which  was  founded  on  7  Geo,  2.  e*29l.,  and 
the  instrument  in  question  was  not  in  its  purport  a  com- 
pulsory or  even  a  valid  order,  within  the  statute  48  Geo.  3. 
«.  75.  It  not  appearing  on  the  £ice  of  it,  that  die  person 
Wbo  was  gtated  to  have  laid  out  the  money,  and  to  whom 
the  payment  of  the  money  was  ordered,  was,  nor  bad 
he  represented  himself  to  be,  one  of  the  cSBcen  of  the 
perish  or  place,  to  whom,  by  the  statute,  a  magistrate  had 
eotbority  to  order  a  repayment.  That  the  order  mu^  be 
eonqpelsory,  which  this  was  not,  because  it  did  not  state 
aM  that  was  sufficient  to  entitle  the  person  to  the  payment 
of  ihe  money,  and  that  the  instrument  also  purported  to  be 
aa  order  to  pay  to  the  person  at  whose  expense  the  corpse 
was  buried,  and  not  to  the  officer  of  the  parish  or  place 
*  who  had  repaid  him.  That  by  section  1,  of  the  48  Geo.  3., 
^die  expenses  attending  on  the  burial  were  not  to  exceed 
the  nim  which  at  the  time  was  allowed  in  the  parish  for 
the  burial  of  any  person  buried  at  the  expense  of  such 
perish,  and  that  it  did  not  appear  by  the  order  that  the 
iBUtfi  6rdered  to  be  paid  did  not  exceed  that  amount,  nor 
tvhether,  according  to  section  5  of  that  statute,  that  sum 
wms  for  the  proper  and  necessary  expenses  only,  and  lastly, 
dial  there  was  no  such  magistrate  in  the  County  of  Corrk- 
wdil  as  John  Pernown.    The  learned  Judge  thought,  that 
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1810.  though  the  order  might  not  be  compulsory^  it  was  not  io 

ThTKiMG      >'*®^  *  nullity,  nor  was  it  made  void  by  48 Geo.  3.,  but 

V.  was  an  order  for  the  payment  of  money,  and  protected  by 

Froupe.      the  statute  7  Geo.  2.  c.  22.    The' other  points  having  been 

reserved,  the  question  for  the  opinion  of  the  twelve  Judges 

was,  whether  the  prisoner  was  rightly  convicted  ?    TV 

.case  now  caipe  on  for  argument,  when 

Mr.  C.  F.  Williams f  for  the  prisoner,  contended^  that  be 
was  not. — He  observed,  that  it  purported  to  be  an  order 
pf  a  magistrate  of  the  County  of  Cornwall,  made  on  the 
Treasurer  of  the  County  Rates,  under  the  6th  sectioD  of 
48  Geo.  3.  c.  75.    The  whole  of  this  statute  most  be  coih 
strued  together.  The  persons  empowered  to  bury  bodies 
cast  on  shore  are  by  the  Ist  section  appointed  to  be  qfifxa 
of  the  parish  where  such  bodies  may  be  thrown,  and  for 
ihis  salutary  reason,  that  they  are  consequently  ooDveraQt 
,with  whatever  wrecks  or  bodies  may  be  cast  on  shore  withia 
the  respective  parishes  in  which  they  may  be  resident.  They 
are  also  fully  acquainted  with  the  expences  attending  the 
funerals  of  parish  poor-    Notice  of  bodies  cast  on  shore 
is  required  to  be  given  to  them  only,  whereby  fimds 
.which  might  otherwise  be  committed  are  entirely  pre- 
vented.   A  magistrate  can  only  make  an  order  for  pay- 
ment within  the  provisions  contained  in  the  statate.    This 
order  is  not  within  the  statute,  apd  is  consequently  bd- 
gatory  and  inoperative,  and  in  fact  may  be  considered  as 
a  mere  nullity.     The  legislature  have  vested  paiticolar 
duties  in  churdi-wardens  and  overseers  of  the  poor,  who 
alone  are  entitled  to  be  reimbursed  m  this  particular  in- 
stance for  the  expenses  paid  by  them  for  the  intermeat 
pf  bodies  cast  on  shore ;  but  this  order  does  not  state  that 
the  person  who  was  to  receive  the  money  from  the  trea- 
surer was  a  church-warden,  or  any  other  pariah  officer,  or 
that  such  officer  bad  duly  verified  the  sum  paid  by  higi 
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x>n  oadi.    A  magistrate  baa  no  power  to  order  the  paj-  ISli^. 

JDeot  of  money  to  any  other  persona  than  the  officers      ^^^^^  Kino 
jmroed  in  the  act,  after  the  due  verification  of  the  expenses  v. 

jdo  oath.    The  prisoner  neither  being  a  parish  officer,  nor        Frouob* 
stated  as  such  in  the  order,  the  provisions  in  die  statute 
would  be  defeated,  if  a  magistrate  were  empowered  to 
inake  an  order  on  the  treasurer  for  payment  to  any  indif- 
/erent  individual.    Besides,  the  signature  to  die  order  was 
not  that  of  a  magistrate ;  for  it  was  proved,  that  there  was 
no  magistnte  of  that  name  in  the  whole  of  the  County; 
but  supposmg  it  to  have  been  so,  still  it  was  not  compul- 
sory on  the  treasurer  to  pay,  on  the  above  order,  as  the 
requisites  of  the  statute  had  not  been  complied  wilh. 
For  it  should  have  stated  in  express  terms,  that  the  person 
applying  for  payment  was  either  a  church-warden,  or  other 
other  officer  of  the  parish,  where  the  interment  had  taken 
place.    In  die  case  of  Rex  v.  Moffat  (a),  it  was  held,  that 
Ibrgeiy  of  a  bill  of  exchange,  as  such,  cannot  be  committed 
wliere  it  is  dravm  for  more  than  £20,  and  less  than  £5, 
without  mentioning  the  place  of  abode  of  the  payee,  and 
haTiog  a  subscribing  witness  thereto,  being  in  such  case 
declared  absolutely  void  foy  the  statute  17  Geo.  3.  c.  SO. 
So  liere  the  order  was  void,   as  the  magistrate  was  only 
empowered  to  order  the  treasurer  to  reimburse  the  ex- 
penses of  the  parish  officers  requiring  payment.    There, 
die  bill  was  held  to  be  void,  unless  the  name  and  place 
of  abode  of  the  payee  was  inserted  therein ;  but  although 
the  order  is  in  itself  void,  it  may  still  be  said  that  the 
treasurer  might  pay  it,  but  he  was  not  compelled  to  do 
so,  as  the  payment  was  directed  to  be  made  to  an  indivi- 
dual without  stating  him  to  be  a  parish  officer.    If  the 


(a)  ^  EomCs  Pleas  of  the  Crown,  964.    S.  C.     1  Lcack 
Crown  Law,  4th  edit.  431. 
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treasurer  had  refused  payment,  and  an  indictment  had 
been  preferred  agiunst  him  for  disobedience  to  the  order, 
and  on  its  production  it  had  been  found  to  be  defectife, 
the  indictment  must  have  been  quashed.  WaWs  ca9e(a) 
was  decided  on  the  same  principle  as  that  of  Rex  v.Mrf* 
fait.  Here,  although  the  instrument  was  made  with  ao 
intent  to  defraud,  still  it  was  void  and  inoperative  on  the 
face  of  it,  first,  because  there  was  no  such  magistrate 
as  the  signature  imported,  and  secondly,  the  sum  de- 
manded was  not  made  payable  to  a  church-warden  or 

• 

other  parish  officer.    In  Ru$sel^s  case  (Jb),  it  was  held,  that 
an  instrument  charged  to  be  forged,  was  not  a  receipt  for 
money,  within  the  meaning  of  £  Geo.  2.  c.  25.,  as  it  was 
a  confused  memorandum,  from  which  it  was  impossibk 
to  collect,  with  any  certainty,  whether  the  word  '' received  " 
referred  to  the  items  of  costs,  or  to  any  of  the  immaterial 
items  of  which  the  note  was  formed,  but  that  instrument 
bore  a  nearer  resemblance  to  a  receipt  for  payment  of 
money,  than  the  order  in  question  to  a  good  and  effectife 
order  on  the  treasurer  for  the  payment  of  money,  for  the 
purpose  for  which  it  is  presented.  In  Rex  v.  Rushworii  (c), 
it  was  held,  that  a  forged  order  for  tiie  purpose  of  obtain- 
ing a  reward  for  the  apprehension  of  a  vagrant,  was  not  a 
forgery  within  7  Geo.  2.  c.  22.,  unless  it  contain  the  re- 
quisites prescribed  by  the  17  Geo.  2.  c.  5.  s.  5.,  aldioqgii 
it  was  in  the  same  form   as  orders  in  the  County  where 
it   purported  to  have  been    drawn  usually  were;    and 
Mr.  Justice  Bayley  (d)  there  said,  <'  If  the  Justice  of  the 
Peace  had  any  authority  to  make  such  an   order   it  vras 
derived  from  the  statute,  but  he  had  no  power  to  make 


'    (a)  2  Eatt's  Pleas  of  the  Croton,  953. (b)   1  Leach's 

Croum  Law,  4th  edit.  8. (c)  I  Starkie  Jtim.  aML^ 

(rf)/cl.d99. 
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such  an  order  as  that;  and  if  such  an  one  had  been  * 
made,  the  treasurer  ought  not  to  have  obeyed  it"  So 
here  the  Justice  was  not  empowered  to  make  an  order  oa 
the  treasurer  to  pay  money  to  any  but  a  parish  officer ;  for 
by  so  doingi  he  would  disobey  the  statute,  from  which 
alone  he  derives  his  authority,  and  the  order  being  vcMd, 
the  treasurer  ought  not  to  have  paid  it. 

[Mr.  Justice  Bayley. — In  that  case  there  were  two  in- 
dictments, one  for  forgery,  and  another  for  obtaining 
money  under  false  pretences.  I  directed  an  acquittal  on 
the  former,  and  the  opinion  o(  the  Judges  to  be  taken  on 
the  latter,  who  thought  it  bad.  It  was  an  indictment 
under  17  Geo.'  2.  c,  5.  s.  5.,  for  addressing  an  order  to  the 
Treasurer  of  the  West  Riding  of  Yorkshire.  I  thought  it 
insufficient,  because  the  order  was  addressed  to  the  trea- 
surer, instead  of  the  high  constable,  as  required  by  that 
section,  and  because  it  was  not  under  seal  of  the  person 
by  whom  it  purported  to  have  been  made.] 

[Mr.  Justice  Holroyd. — The  18th  section  of  the  17  Geo. 
£•  c.  5.  subjects  the  party  forging  such  an  order  to  a  penal^ 
of  ^50.]  That  is  so  stated  in  the  case  of  Rex  v.  Graham  {a\ 
which  b  a  mistake ;  for  on  looking  into  the  statute,  that 
penalty  is  imposed  by  that  section  on  persons  who  forge 
certain  certificates,  receipts,  and  notes,  meutiQned  in  the 
act,  but  has  no  reference  whatever  to  such  an  order  for 
payment  of  money.  This  case  is  distinguishable  from 
diose  of  Rex  v.  Locketi  (i),  and  Rex  v.  Mitchell  (c). 
In  the  former,  the  instrument  was  founded  on  a  mercantile 
transaction,  and  purported  upon  the  face  of  it  to  be  such 
an  one  as  was  generally  used  by  mercantile  men ;  no  defect 
was  apparent;  and  if  it  had  been  genuine,  it  would  have 


1819. 
TheKme 

V. 
f&OUINL 


(a)  2  Eoies  PL  Cr.  945. 
Crown  LaWf  4th  edit.  94.< 


-(b)  Id.  940.  S.  C.     1  Leach'i 
(c)  2  East's  PL  Cr.  936. 
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been  a  valid  iostrument ;  but  here  the  bstrument  must  be 
framed  according  to  the  eipress  prorisions  of  the  statute* 
It  is  not  of  a  negociable  nature ;  but  the  sum  ordered  to 
be  paid  can  be  paid   only  to  one  class  of  individuals 
who  should  be  described  therein.    The  case  of  Rex  t. 
M^Iniosh  (a)  was  decided  on  the  32  Geo.  3.  c.  34.  s.  2., 
jRnd  the  order  itself  purported  on  the  face  of  it  to  be  made 
at  another  place  beyond  the  limited  distance  required  by 
that  statute.    In  Rex  v.  Graham,  as  well  as  in  Rex  t. 
M'Intoshf  the  orders  appeared  to  be  correct,  and  were 
properly  directed,  but  the  order  here  does  not  purport  to 
have  been  verified  on  the  oath  of  a  parish  officer,  or  that 
a  payment  was  to  be  made  by  the  treasurer  to  one.    It  is 
therefore  bad  in  point  of  form,  and  the  prisoner  is  entidecl 
to  his  acquittal. 


Mr.  Carter,  for  the  Crown,  contended,  that  this,  beinf 
an  order  for  the  payment  of  money,  fell  within  the  provi- 
sions of  the  statute.  If  it  appear  on  the  face  of  an  io- 
strument of  this  description,  that  the  party  assumed  to 
draw  it  for  the  purpose  for  which  it  was  intended,  namely, 
for  the  payment  of  money,  it  falls  within  the  act.  In  the 
cases  that  have  been  cited  for  the  prisoner,  the  orders 
were  mere  nullities,  if  the  directions  of  particular  statutes 
were  not  complied  with ;  but  here  the  statute  is  entirely 
silent  as  to  the  form  of  the  order.  A  magistrate  is' merely 
empowered  to  make  an  order,  by  any  writmg  under  his 
hand,  directing  the  treasurer  to  pay  such  sum  to  the  parish 
officers,  as  he  may  deem  reasonable.  If  such  order  be' 
made  by  a  magistrate,  it  is  sufficient,  and  the  treasurer  is 
obliged  to  pay,  whatever  the  form  of  it  maybe;  if  the  order, 
when  made  in  respect  of  the    burial  of  a  dead   body. 


(0)  2  East's  PL  Cr.  942.  S.  C.    2  Leach,  4th  edit.  883. 
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even  purport  to  be  made  by  a  magistrate,  it  is  sufficient ; 
and  it  appears  to  have  been  made  by  a  magistrate^ 
having  jurisdiction  over  die  subject-matter,  and  such 
order  is  good,  though  the  person  to  whom  the  money  is 
to  be  paid,  be  not  described  therein  as  a  church-warden, 
or  other  parish  officer.  The  presumption  is,  that  the  per- 
aon  named  in  the  order  was  a  parish  officer,  for  it  states 
that  the  dead  body  was  found  on  the  shore,  and  that  a 
person,  of  the  parish  where  it  was  found,  had  made  oath, 
that  he  had  expended  money  in  its  burial ;  this  cannot  be 
presumed  to  be  a  third  person,  but  one  of  the  parish 
officers  appointed  by  the  statute  to  receive  it,  and  it  need 
not  aet  out  the  description  of  sudi  person.  The  sum  to 
be  allowed  is  not  confined  to  the  funeral  expenses  only, 
but  to  the  removal  as  well  as  the  burial.  It  is  not  neces- 
.  sary  that  the  order  should  allege  that  the  expenses  in- 
curred were  reasonable,  for  the  Justice  may  allow  any 
aom  he  may  think  reasonable.  There  are  many  cases 
where  instruments  have  been  held  to  be  forged,  although 
there  be  apparent  faults  upon  the  hce  of  them.  In  FUX'- 
gtrald  V.  Lee  (d),  where  a  will  began,  describing  the 
testator  to  be  Peter  Perty,  and  ended  with  the  christian 
name  o(  John,  it  was  held  sufficient  for  the  purpose 
of  conviction.  So  in  Gad^t  case  (b),  an  indictment  for 
forging  a  transfer  of  stock  was  good,  although  the  stock 
had  never  been  accepted  by  the  person  in  whose  name  it 
•atoody  and  although  the  transfer  was  not  witnessed  accord- 
ing to  the  rules  and  directions  of  the  Bank.  Admiral 
Bradlnfi  cane  was  tried  before  Mr.  Justice  Burroughs  at 
Wmehesier,  on  an  indictment  for  forging  a  receipt  for 


1619. 


The  KiiTG 
Proudb. 


(a)   2  Easing  PL  Cr.  953.    S.  C.    1  Leach's  Crown  Law, 
4th  edit.  20. (6)  2  Leach's  Crown  Law,  4th  edit.  132« 


S.  C.    2  Eases  PI.  Cr.  874. 
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IBIB.         money  to  be  paid  to  persons  brii^ing  letters  by  ship  firoii 

'TuTvljtQ      abroad  to  this  country,  and  delivering  them  ml  the  port 

1^.  of  arriyal,  as  directed  by  statute  0  Ann.  c.  10.  s.  16.    The 

Vroudb.      prisoner  gave  the  post-office  at  Gosporf  a  receipt  for 

£S.  Us.  (or  ship  letters;  but  it  did  not  q>pear,  oo  the 

£M:e  of  the  reo^pt,  that  he  was  a  person  to  whom  the . 

reward  was  to  be  given,  as  such  person,  appointed  by  the 

statute  to  recdve  the  money,  must  be  either  the  masSsr 

of  the  vessel,  or  one  of  the  passeogeit  or  crew.     In  Rat 

V.  RuihtBOfih  (a\  it  did  not  appear  that  die  person  maioBg 

the  order  vras  a  magistrate,  and  ike  jurisdictioD  w»  not 

questioned. 

^  [Lord  Chief  Justice  AbhoH. — ^Where  m  magistrate  is 
empowered  to  do  an  act,  it  is  presumed  ihat  be  has  jnm- 
dictbn,  but  here  he  had  only  jurisdiction  to  order  payment 
to  the  churoh-wardeni  or  diher  parish  <^oer,  and  it  is  not 
stated  in  the  order  that  the  person  who  was  to  s«ceife  die 
money,  was  such  officer.]  The  order  was  perfecdy  con- 
formable to  the  statute,  and  it  must  primA  Jade  be  in- 
tended that  Cose  was  a  fnurish  officer,  and  diat  the 
magistrate  was  satisfied  of  his  being  so  before  he  signed 
it.  If  the  order  were  not  void  in  itself,  on  the  £ioe  of 
it,  but  would  be  a  good  voucher  for  the  treasurer,  in  the 
settlement  of  his  accounts,  it  would  have  been  quite  suffi- 
cient for  him  to  establish  a  payment  made  under  it. 

Mr.  Williams,  in  reply.— Even  if  the  magistrate  wetft 
authorised  to  make  the  order  in  question,  sdU  it  would  net 
be  good,  but  die  only  person  whom  the  treasurer  has 
power  to  pay  is  not  mentioned  in  it,  namely ,  the  chunii- 
warden,  overseer,  or  other  parish  officer.  This  instrument 
dierefore  is  clearly  illegal.    If  the  person  had  signed  his 


(a)  1  Siark.  Rep.  396. 
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name,  without  stating  himself  to  be  a  magistrate  in  the  1B19. 

body  of  the  order,  it  would  be  very  different ;  or  if  the      rj^   KiHO 
statute  had  not  directed  the  money  to  be  paid  to  particular  v. 

persons ;  but  every  order  for  the  payment  of  money  must  'ROUDl. 
be  founded  on  a  legal  instrument ;  and  in  the  present,  such 
MM  the  statute  required.  In  all  the  cases  that  have  been 
cited  for  the  Crown,  the  instruments  on  which  the  indict- 
ments were  founded  were  perfect  in  themselves,  except  at 
to  die  signatures  of  the  persons  maldi^  them ;  but  here  ' 

the  vice  is  fully  apparent  on  the  face  of  die  order. 

Cur.  adv.  vuU* 

No  judgment  was  given  in  this  case,  although  a  majority 
of  the  Judges  thought  the  order  a  forgery ;  but  the  prisoner 
was  pardoned,  on  condition  of  being  transported  for 
life. 


A 


6S6!  CASUS  IK  TRIKITT   TVRV» 


*"^'  IN  THE  EXCHEQUER  CHAMBER. 


Satiirday» 

June  26.  'I^e  King  v.  Page. 

A  banknipt  The  prisoner  ^ras  indicted  on  stat.  5  Geo.  2.  c.  30.  i.  1. 

j^*2?  *??^  (a)  for  that  be  being  brought  before  certain  commissioners 

commissions  .  

refosedtoan- 

*^*!!^^'^#  (a)  By  which  it  i«  enacted,  "  That  if  any  person  shall,  at  any  tirae 

qUMnons  pui  hereafter,  become  bankrupt,  against  whom  a  commisskm  of  buik- 

to  mm  by  the  rnpt  under  the  great  seal  of  Great  Britava  hath  been  awarded  and 

commissioners  issued  oat,  whereupon  tiie  person  against  whom  such  commiision 

relaliTe  to  the  ^"'^  issued,  or  shall  issue,  hath  or  shdl  be  declared  bankrupt,  shall 

*.        lA-       ^f  not,  within  forty-two  days  after  notice  thereof  in  writing,  to  be  left 

Oisposinon  oi  ^^^  ij^^  ^^^^  i^Um  of  abode  of  such  person,  or  personal  notice  in  case 

some  ofhispro-  stich  person  be  then  in  prison,  and  notice  given  hi  the  Umdim  gasette, 

perty  ;-^Held  that  such  commission  is,  or  has  been  issued,  and  of  the  time  and 

that  this  did  p^ce  of  a  meeting  of  the  commissioners  therein  named,  surrender 

t  amnnnt  f  hloiself  to  the  commissioners  named  in  the  said  commission,  or  the. 
not  amoum  lo  miyor  part  of  them,  and  sign  or  subscribe  such  surrender,  and  sub- 
felony  within  mit  to  be  examined  from  time  to  time  upon  oath,  or  being  of  the 
6  Geo.  2.  c.  30.  people  called  quakers,  upon  the  solemn  affimiation  by  law  appointed 
g^  ^^  tor  sach  people,  by  and  before  such  commissioners,  or  the  major  part 
*  1*         1  H*  t  of  them,  by  such  commission  authorised,  and  in  all  things  conrom 

m  an  inoici-  ^  ^^  several  statutes  already  made  and  now  in  force,  concerning 

ment  ag^ainst  a  bankrupts,  and  also  upon  .such  his  examination,  fully  and  tmlvdis- 

bankmpt,  he  dose  and  discover  all  his  effects  and  estate  real  and  personal,  and  how 

was  charired  in  *^^ '"  what  manner,  to  whom,  and  upon  what  consideration,  and  at 

#.  I  f^if^u-fy.  what  time  or  times  he  hath  disposed  of,  assigned,  or  transferred  any 

leiooiousiy  ©fhis  goods,  war^s,  merchandizes,  monies,  orothor  estate  and  ef- 

making  default  fects  (and  all  books,  papers,  and  writings  thereunto),  of  which  be 

in  not  submit-  was  possessed,  or  in  or  to  which  he  was  an^  vrays  interested  or  m- 

tiniT  to  be  ex-  titlea,  or  which  any  person  had  in  trust  for  him,  or  for  hia  use,  at  any 

amined    Oueru  *"***  before  or  after  the  issuing  of  the  said  commission,  or  whereby 

^r^?^*  ^P!fr  such  person,  or  his  family,  hath  or  have,  or  may  have,  or  accept  any 

wnetner  this  is  profit,  possibility  of  profit,  benefit,  or  advantage  whatsoever,  excvpt 

sufficient  with-  only  snch  part  of  his  estate  and  effects  as  shall  have  been  really  and 

out  charging  bonAflde  before  sold  or  disposed  of,  in  the  way  of  his  trade  and  deaU 

him  with  a  re-  ^"S*'  '^^^  except  such  snms  of  money  as  shall  have  been  laid  oot  la 

^1                 *  the  ordinary  expenses  of  his  family ;  and  also  upon  such  examlaatioa 

lusal  to  sur-  deliver  up  unto  the  said  commissioners,  by  tiie  said  conunitsion  an- 
renderoiuf  sub- 
mit to  examination  ? 

A  person  lay  in  prison  two  months  for  debt,  subsequently  to  a  criminal 
process  which  had  been  discharged: — Held,  that  this  constituted  an  act  of 
bankruptcy,  though  it  did  not  appear  that  he  bad  personal  notice  of  his 
discbarge. 
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of  bankrupt,  under  a  conuniaiioa  of  bankniptc;  that  had,         1819. 
been  issued  against  him  feloniously,  did  not  submit  fifom     ^h^^^ 
time  to  time  to  be  examined  upon  oadi,  (he  not  being  of  ^^ 

tbe  people  called  quakers)  by  and  before  the  commia-  Pagb. 
sioners  in  the  said  commission  named,  or  the  major  part 
of  them  by  such  commission  audiorised,  and  in  all  diingy 
conform  to  the  several  statutes  made  and  in  force  at  dio 
time  of  the  making  and  passing  a  certain  act  of  parliament 
in  the  fifth  year  of  the  reign  of  his  late  Majesty  King 
George  tbe  Second,  intituled  ^  An  act  to  prevent  the  coro- 
''  mitting  of  frauds  by  bankrupts,"  and  fully  and  truly 
disclose  and  discover  all  his  estate  and  effects  real  and 
personal,  and  how  and  in  what  manner,  and  to  whom, 
and  upon  what  consideration,  and  at  what  time  or  times 
he  had  disposed  of,  assigned,  or  transferred  any  of  his 
goods,  wares,  or  merchandizes^  monies^  or  other  estate 
and  effects,  (and  all  books,  papers,  and  writings,  relating 
thereunto),  of  which  he  was  possessed,  or  in,  or  to  which 
he  was  anyways  interested  or  eiltided,  or  which  any  per-> 
son  or  persons  bad,  or  had  had,  in  trust  for  him,  or  for 
his  use,  at  any  time  before  or  after  the  issuing  of  tbe  said 
commission,  or  whereby  he  the  said  George  Page,  or  his, 
family  had,  or  might  have,  or  expect  any  profit,  possibi- 
lity of  profit,  benefit,  or  advantage  whatsoever,  except 
only  such  part  of  bis  estate  and  effects  as  bad  been  really 


thorized,  or  the  major  part  of  them,  alt  inch  part  of  his  the  naid 
bankrupt's  goods,  wares,  merchandizes,  money,  estate,  and  effects, 
Und  alt  Dooks  and  papers,  and  writings,  relating  therennto,  as,  at  the 
time  of  soch  examination,  shall  be  in  his  possession,  custody,  or 
power,  then  he  the  said  baukrnpt,  in  case  of  any  defhiiit  and  wilfnl 
omission  in  not  surrendering  and  submitting  to  be  examined  as  afore* 
said,  or  in  case  lie  shall  remove,  conceal,  or  embezzle,  any  part  of 
such  his  estate  real  or  personal,  to  the  value  of  .£30,  or  any  books 
of  accmmt,  papers,  or  writings,  relating  thereto,  with  an  intent  to 
defraud  his  creditors,  (and  being  thereof  lawfully  convicted  by  Judg* 
ment  or  information),  shall  be  deemed  and  adjudged  to  be  guuty  of 
felony,  and  shall  suffer  as  felons,  without  benefit  of  clergy,  or  tbo 
benefit  of  any  statute  made  in  relation  to  felons." 
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1819.         and'  bond  fide  before  sold  and  disposed  of  m   the  waj  of 
^^"^^  bis  trade  add  dealitigs.  Sec.  except* such  sum* of  money  as 

1^.  had  been  laid  out  in  the  ordinary  expense  of  his  familj^ 

Pagb.        and  deliver  up  unto  the  said  commissioners,  by  the  said 
commission  audiorised,  or  the  major  part  of  them,  all 
sodi  part  of  his  the  said  Oeorge  Page's  goods,  wares, 
merchandizes,  monies,  estate,  and  effects,  and  all  boob, 
papers,  and  writings,  relating  thereto,  as  at  die  time  when 
the  said  George  Page  was  so  first  before  Henry  Revell 
Reynolds,  Robert  Joseph  Chambers,  and  Joseph  Hickeyt 
the  major  part  of  the  said  commissioners  in  the  said  com- 
mission named  and  authorised,  to  wit>   on  the  5d  day 
of  October,  in  the  58th  year  of  our  Lord  the  now  King, 
at  Guildhall  in  London  aforesaid,  were  in  his  possessiou, 
custody,  or  power,  (Ae  necessary  wearing  apparel  of  hin 
the  said  George  Page,  and  the  necessary  wearing  apparel 
of  the  wife  and  children  of  the  said  George  Page  only  ex- 
cepted,) but  feloniously  did  make  default  and  wilful  omis- 
sion, in  not  submitting  to  be  examined  as  aforesaid,  to 
wit,  on,  &c.  at,  &c.  aforesaid,  with  intent  to  defraud  the 
creditors  of  him  the  said  George  Page,  against  the  form 
of  the  statute  in  such  case  made  and  provided  (a). 

The  prisoner  was  tried  at  the  Old  Bailey,  before  Mr. 
Justice  Best,  on  the  17th  of  February  last,  when  it  ap- 
peared that  he  was  brought  before  the  commissioners  on 
the  3d  of  October,   1818,  being  the  last  day  appointed  for 


(a)  The  indictment  contained  three  counts ;  the  first  set 
out  the  whole  of  the  proceedings  under  the  commission, 
and  charged  the  prisoner  with  feloniously  refusing,  and  a 
wilful  omifision  in  not  submitting  to  be  examined  as  abore* 
The  second  with  feloniously  making  default  and  wiHul 
omission  in  not  submitting  to  be  examined;  and  the 
third  charged  him  with  felony,  in  not  submittittg,  fron 
time  to  time  to  be  examined. 
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his  surrender  and  examination^  that  he  took  the  oath  ad*  1810. 

ministered   to   him  by  the  commissioners^   and  that  on      xhTKnt 
being  asked  whether  he  had  £500  in  his  possession  or  un-  ^ 

der  his  controul,  he  said  he  was  not  prepared  to  state  any  Paoi* 
thing,  or  enter  then  into  an  examination,  and  that  he  was 
going  to  petition  the  Lord  Chancellor,  or  proceed  at  law, 
to  supersede  the  commission.  He  was  again  brought  before 
the  commissioners  on  the  7th  of  November  following,  at 
Guildhall^  and  on  being  re-€xamined  as  to  whether  he  bad 
the  £500  in  his  possession  or  not,  he  declined  to  answer, 
assigning  tlie  same  reasons  as  before.  On  the  28th  of 
November,  he  was  also  brought  before  the  commissionen, 
who  apprized  him  that  he  was  bound  to  disclose  his  ef- 
fects, and  interrogated  him  as  to  the  disposition  of  his 
property,  when  he  agam  declined  to  answer  any  of  the 
leading  questions  put  to  him. 

It  was  objected  on  the  part  of  the  prisoner,  that  he, 
having  surrendered  to  his  commission,  and  taken  the  oath, 
could  not  be  guilty  of  felony  by  giving  insufficient  answers 
to  the  questions  put,  or  declining  altogether  to  answer 
tliem.  The  learned  Judge  told  the  Jury  that  the  pri- 
soner's answers  were  insufficient,  and  that  to  many  very 
proper  questions  he  had  declined  giving  any  answer;  and 
he  further  told  them,  that  if  the  conduct  of  the  prisoner,  in 
giving  insufficient  answers  to  some  of  the  questions,  and 
refusing  to  answer  others,  proceeded  from  an  intention  to 
defraud  his  creditors  by  preventTng  them  from  getting  at 
his  property,  that  he  was  guilty  of  felony  within  the  sta- 
tute on  which  he  was  indicted.  But,  if  they  diought  that 
the  prisoner  believed  he  was  not  a  bankrupt,  and  that  he 
was  not  bound  to  be  examined,  or,  that  iie  should  preju« 
dice  hb  rights  to  supersede  his  commission ;  in  that  case 
bis  conduct  could  not  be  said  to  proceed  from  an  intent 

VOL.    111.  X  X 
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the  Court,  until  he  should  submit  himself  to  be  eztoiined  ldl9« 

by  the  commissioners  named  in  the  commission,  or  the      Th^^EiNO 
major  part  of  them.     On  the  12th  of  Matfj  the  commis?  «. 

sioners  certified,  that  they  did  not  further  intend  to  ex-         Paob* 
amine  the  bankrupt,  and  that  they  consented  to  his  dis- 
charge, if  the  Court  of  Kingt  Bench  diought  proper  ta 
discharge  him  from  imprisonment  under  their  rule.    Ou 
the  15th  of  May^  1 818,  he  was  brought  by  Habeas  Corpui 
from  Newgate,  and  committed  by  Mr.  Justice  Holroyd  to 
the  Kin^s  Bench  prison,  charged  with  the  different  actions 
on  which    he  was  detained,  and  also  with  the  warrant 
and  rule  of  the  Kin^s  Bench.     On  the  4th  of  June,  an 
order  of  Mr.  Justice  Abbott  was  obtained  by  the  prisoner's 
attorney  (which  was  drawn  up  on   the  5th),  which  dis- 
charged the  prisoner  from  all  the  detainers  against  him, 
except  those  in  the  civil  causes.    That  order  was  obtained 
in  term  time.     It  was  not  made  a  rule  of  Court,  and  was 
not  acted  upon,  and  the  prisoner  remained  in  the  King^s 
Bench  prison,  till  the   I5th  of  August,  1818,  when  the 
commission  of  bankrupt  issued  against  him,  under  which 
he  was  required   to  be  examined  on  the  Sd  of  October, 
1818.     It  was  insisted  on  the  part  of  the  prisoner,  tha^ 
•  although  he  continued  in  the  King*s  Bench  prison,  from 
the  4th  of  June,  to  the  15th  oi  August,  charged  widi  debt, 
y«t,.as  the  magistrate's  warrant,  for  which  he  was  detained 
aatil  be  should  be  discharged  by  due  course  of  law,  wa^ 
not  got  rid  of,  and  the  rule  of  the  Court  of  King's  Bench^ 
(and  which  it  was  insisted  was  not  discharged  by  Mr, 
Joilice  Abbott's  order),  was  still  m  force,  the  prisoner 
BOl  detained  merely  for  debt,  and  that  such  detainer 
therefore  no  act  of  bankruptcy*    The  case  of  Ex  parte 
(ay  was  referred  to.    The  learned  Judge  though^ 


(fl)  4  Ves.  168. 
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1810.  that  as  the  prisoner  could  at  any  time  get  rid  of  those  wsr- 

rants  of  commitments,  and  the  rule  of  the  King^i  Bench, 
by  submitting  to  be  examined^  his  case  was  not  like  thtt 

PAp^  of  Bowes,  who  was  detained  in  prison  under  a  judgment 
for  a  crime  of  which  he  had  been  convicted;  and  he  was 
also  of  opinion  that  Mr.  Justice  Abbott's  order  did  not  dii- 
charge  the  rule  made  bj  the  Court,  but  liberated  tbt 
prisoner  upon  the  occurrence  of  a  new  circumstance,  sob- 
sequent  to  the  making  the  rule,  viz.  the  certificate  of  the 
commissioners  that  thej  did  not  intend  to  proceed  auj 
furtlier  under  the  commission  of  bankrupt. 

If  the  prisoner  who  obtained  that  order,  had  acted  oo 
it,  he  might  have  been  discharged  from  every  detuner, 
except  those  on  account  of  debts,  therefore  hb  lying  in 
prison  was  an  act  of  bankruptcy. 

The  second  question  therefore,  for  the  opinion  of 
the  Judges,  was,  whether  the  prisoner's  lying  in  priioo, 
under  the  circumstances  above  stated,  was  an  act  of 
bankruptcy?  The  cause  now  caipe  on  for  argumeiit, 
when 

Mr.  Seijt.  Copley,  for  the  prisoner,  premised,  that  be 
was  charged  in  the  indictment  with  not  submitting  to  be 
examinedj  on  oath  before  the  cominissioners,  but  diat  he 
feloniously  made  defiiult  and  wilful  omission  to   be  so 
examined.      It  appeared  by  the  evidence    adduced   it 
die  trial,  that  be  not  only  surrendered  himself  as  reqiured 
by  the  statute,  but  was  summoned  before  the  comous* 
rioners,  took  the  necessary  oath,  and  was  in  fisurt  exa- 
mined as  to  the  extent  of  his  property,  when  some  que»- 
tions  were  asked  him  by  the  commissioners,  whidi  he 
declined  answering,  at  the  same  time  assigniug  his  rea- 
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9on§  for  80  doing.    Tlie  quettion  then  is,  whether  this  1819. 

amounts  to  felonj  ?    It  cannot  be  so  within  the  5  Geo.  2.      ^l^^ 
c.  30.  <•  1.    for  that  section  merelj  enacts,  ^  That  if  any  9. 

person  who  shall  become  bankrupt,  shall  not  surrender  Paob« 
himself  to  the  commissioners  named  in  the  comraissiooy 
or  the  major  part  of  them,  and  sign  or  subscribe  such  sur* 
render^  and  submit  to  be  exaoiined  from  time  to  time 
upon  oath,  he  shall  be  deemed  guilty  of  felony  f  and,  by 
a  subsequent  clause  contained  in  the  l6th  section,  **  Bank- 
rupts or  other  persons  refusing  to  answer  interrogatories 
of  the  commissioners,  they  may  by  warrant  under  their 
hands  and  seals  commit  such  persons  to  prison,  till  they 
shall  submit  themselves  to  the  commjs^oners,  and  fully 
answer  to  their  satisfaction.*'  On  die  construction  of  the 
whole  of  that  statute  it  follows,  that  where  a  bankrupt 
bas  surrendered,  signed  his  surrender,  appeared  before  the 
commisi^pQers,  taken  the  oath,  and  his  examination  has 
conunenced,  he  has  complied  with  all  the  requisites  pf 
the  statute ;  and  if  he  refuse  to  answer  any  questions  put 
to  him  in  the  course  of  that  examination,  he  i9  not 
thereby  guilty  of  felony ;  but  in  case  of  such  refusal  the 
commissioners  may  commit  him  to  prison.  All  that  the 
statute  requires  is  for  him  to  surrender  himself,  and  the 
penalty  of  death  camiot  be  said  to  attach,  if  he  either 
refuse  to  answer  or  give  an  uisatisfactory  answer  to  any 
question,  put  to  him  by  the  commissioners,  but  if  he  do, 
they  are  empowered  by  the  1 6th  section  to  commit  him, 
till  he  give  a  full  and  satisfactory  answer. — But  the  in- 
dictment is  bad  in  form,  and  does  not  charge  the  pri- 
soner with  a  felony  within  the  express  words  and  terms  of 
the  5  Geo.  2.  c.  30.  s.  I.  which  enacts,  '^  That  a  bankrupt 
shall  be  guilty  of  felony  in  case  of  any  default  and  wilful 
omission  in  not  surrendering  and  submitting  to  be  exa- 
mined.** By  the  indictment  the  prisoner  is  not  charged 
^'ith  not  surrendering,  but  merely  with  not  sub(nitlin|;  to 
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1819.  be  examiDedy  and  no  default   of  not  sarrenderiog  and 

r|fc^*^  submitting  is  there   charged:  the  prisoner  had    in  fact 

t;.  surrendered,  and  consequently  that  charge  was  omitted 

Page.  in  the  indictment.  The  first  clause  of  the  statute  as  to  the 
surrender  and  submission  to  be  examined  is  in  the  con- 
junctive, and  utiless  there  is  a  non-compBance  witli  the 
whole  it  is  not  a  felony;  the  default  in  that  section 
consists  of  two  parts ;  the  one  in  not  surrendering,  and 
the  other  in  not  submitting  to  be  examined,  both  of  which 
ought  to  have  concurred  before  the  bankrupt  could  be 
deemed  guilty  of  felony,  and  in  order  to  constitute  that 
offence  the  default  should  have  been  stated  in  both  in- 
stances in  the  indictment.  In  order  to  warrant  the  omis- 
sion of  the  prisoner's  not  having  surrendered  in  the  m- 
dictment,  the  word  ''  and''  in  the  statute,  must  be  con- 
strued as  ''or,''  to  make  this  offence  felony,  but  that 
Cannot  be  done,  as  this  is  a  penal  statute,  and  must  be  con- 
strued strictly;  besides  which,  the  conjoined  offences  are 
particularly  specified  in  the  statute,  and  tlie  offence  therefore 
laid  in  the  indictment  is  only  part  of  that  described  in  the 
statute.  But  there  is  another  material  otjection  to  die 
form  of  the  indictment,  for  when  a  person  is  charged  with 
an  offence  under  a  statute,  the  indictment  in  describing 
the  offence,  must  follow  the  very  words  of  the  statute, 
and  the  relative  order  in  which  they  stand.  The  indict- 
ment here  charges  the  prisoner  in  not  submitting,  from 
time  to  time,  to  be  examined,  but  by  the  statute  this 
must  be  taken  to  be  coupled  widi  the  preceding  words 
*^  in  not  surrendering ;"  for  the  offence  described  in  the 
statute  is  not  refusing  to  submit  to  be  examined  from 
time  to  time,  but  the  omission  of  the  bankrupt's  not 
surrendering  and  submitting  to  be  examined  is  one  act. 
When  the  bankrupt  has  surrendered  and  signed  his  sur- 
render, the  first  clause  in  the  statute  is  complied  with,  the 
words  of  the  statute,  and  the  indictment  therefore  differ 
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materially  in  substance.  The  submission  is  one  act  only,  181d. 
whereas  by  the  indictment  the  oflFence  appears  to  consist  mT^ 
of  a  succession  of  submissions ;  but  there  is  only  one  sub-  ^^ 

mission  to  be  made  by  the  prisoner,  to  be  examined  from         Page. 
time  to  time ;  but  farther,  th6  words  of  the  indictment 
should  follow  the  statute  vniH  the  greatest  precision  as  to 
the  nature  of  the  offence,  a  different  construction  than  this 
would  be  adverse  to  principle,  and  render  the  statute  it- 
self inconsistent     If  a  bankrupt  refuse  to  answer  a  ques- 
tion relative  to  his  property,  it  amounts  to  a  concealment, 
and  according  to  the  construction  contended  for  by  the 
Crown,  that  concealment  would  amount  to  felony,  how- 
ever trifling  the  value  of  the  property  concealed  might 
be  ;  but  by  the  statute  such  concealment  is  not  a  capital 
offence,    unless  it  amount  to   the  value  of  £9X) ;  a  re- 
fusal therefore  to  answer  concerning  property  amounting 
to  less  than  that  sum,  cannot  be  considered  as  amounting 
to  felony. — An  officer  of  the  Court  has  stated  that  no  in- 
dictment of  this  description  can  be  found,  and  that  all 
the  precedents  relative  to  offences  of  this  nature,  charge 
the  bankrupt  with  not  surrendering  and  submitting  to  be 
examined  according  to  the  terms  of  the  statute.     With 
respect  to  the  second  question,  namely,  vihetber  the  pri- 
soner's  lying  in  prison  under  the  circumstances  of  this 
case  was  an  act  of  bankruptcy  or  not,  it  is  wholly  beside 
the  indictment.     By  the  statute  21  Jac.  1.  c.  19-  s.  2.  it  is 
enacted,  that  ''  If  any  persons  using  trade,  8cc.  on  being 
arrested  for  debt,  shall  after  such  arrest  lie  in  prison  for 
two  months  or  more  upon  that  or  any  other  arrest  or  de- 
tention in  prison  for  debt  shall  be  adjudged  a  bankrupt;" 
here  the  defendant  was  imprisoned  under  a  criminal  charge ; 
and  although  detainers  for  debt  were  afterwards  lodged 
against  him,  and  he  remained  in  prison  more  than  two 
months  after  such  detainers  were  lodged,  still  that  does 
not  amount  to  an  act  of  bankruptcy.     A  person  must  be 
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1810.  confined  in  prison  for  debt  onlj^  to  bring  him  within  tiie 

m^^Tv'^        meaning  of  this  clause.  The  warrant  and  rule  of  the  Cooit 

,7.  of  King's  Bench  were  criminal  charges,  and  the  rule  of 

Pagb*         Court  was  in  operation  when  the  prisoner  was  brought  up 

lobe  charged  in  a  civil  actiop,  and  also  to  be  remanded  oo 

tfte  former  warrant ;  but  vben  a  party  is  in  custody  oo  a 

criminal  chaigey  ald^Nigh  he  be  afkerwards  detained^  aad 

lie  two  mopths  in  prisoo,  still  that  is  not  an  act  of  faaoic- 

ruptcy.    In  Ex  parte  Bowe$  (a),  it  appeared  that  where 

a  person  was  in  prison  on  a  criminal  sentence  in  ezeci- 

lion,  and  charged  with  debts  during  the  course  of  thit 

commitment,   such  detention  was  not  a  lying  in  prison 

within  the  meaning  of  the  act ;  and  Lord  Laughbaro^k 

there  said  (b),  he  had  considerable  doubt  whether  upon  tlie 

construction  of  the  bankrupt  laws,  it  was  not  pf  essentia 

necessity  that  th,e  lying  two  months  in  prison  should  be 

upon  a  ca^  of  imprisonment  founded  in  debt  and  notbiq; 

else ;  and  that  it  appeared  to  him  the  legislature  mteoded 

it  to  be  a  case  of  impfisonment  founded  on  debt,  sod 

tjiat  they  pould  not  have    expressed   themselves   more 

clearly.    Qn  both  grounds  therefore,  the  prisoner  is  en- 

titled  to  his  acquittal. 

Mr.  Serjt.  Bosanquetj  for  tbie  Crown.  In  this  case 
Inhere  are  two  points  for  consideration.  The  first  is, 
whether  the  prisoner  be  guilty  of  felony  within  the  1st 
section  of  the  5  Geo.  2.  c.  30  ?  and  if  so,  whether  the 
indictment  be  sufficient  in  form  to  charge  him  with 
such  felony ;  and  secondly,  whether  the  lying  in  prison 
two  months  under  the  circumstances  detailed  in  this  case, 
constitute  an  act  of  bankruptcy  ?     As  to  the  first,  whether 


(a)  4  Ves.  jttn.  168. (6)  Id.  17G. 
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il  be  incunbent  on  a  bankrupt  within  forty-two  days   lo  181(t 

surrender  himself  to  the  commissioners,  applies  not  only  ^^"^"^ 

•  The  KiMfi 

to  the  surrender,  but  also  to  his  submission  to  be  exar 

9ijined  uppn  path,   and  answer  all  questions  put  to  him  by         SAOlk 

ibe  commissioners  touching  his  property;  and  if  h^  doe» 

not  answer  the  in^em^atories  tjbat  play  l^&ptit  to  him  bf 

such  comousnoners,  he  js  hy  that  i^tioii  guilty  of  felony* 

It  is  incumbent  on  him  to  comply  widi  both  these  requir 

sites;  and  the  l6th  section  does  not  controul  the  operation 

of  the  first,  the  first  part  of  which  requires  not  on^  a  surr 

render  by  the  bankrupt,  but  his  signature  to  it,  a  submission 

to  be  examined  by  the  commissioners,  and  on  such  examinar 

tion  to  make  a  full  disclosure  of  all  the  property  of  which 

the  bankrupt  may  be  possessed ;  thut  jtherefore  is  dearlj 

m  submisi^ion  to  be  exagiined  for  the  purpose  of  ^  fuU 

investigation  into  his  property  which  was  Xp  ^  deliyerpd 

lip   to    the  conunissioners ;  and  lastly,  that  in  case  die 

bankrupt  conceal  any  part  of  his  property  to  the  value 

of  «£20,  with  an  intent  tp  defraud  his  creditors,  the  statute 

enacts,  that  in  case  of  default  by  the  party,  he  shall  be 

deemed  to  be  guilty  of  felony,  fnd  shall  suffer  as  a  felop 

without  benefit  of  clergy.    In  ]this  ca^e  it  is  quite  clear^ 

that  the  prisoner  evaded  the  questions  put  to  him  with 

intent  to  defraud  his  creditors,  and  on  the  facts  of  the 

case  he  did  not  surrender  to  be  examined  at  all.    If  be 

bad  not  come  and  surrendered  till  the  forty*second  dajr^ 

and  then  refused  to  ans\^er  questions  put  to  him,  would  he 

have  complied  with  the  first  section  of  die  statutje,  and 

would  he  be  discharged  from  the  felony  by  merely  saying 

that  he  had  come  and  surrendered?    The  examinations 

here  have  effected  nothing  but  the  gaining'  of  a  positive 

refusal  of  the  prisoner  to  answer.    The  answers  he  gave 

to  the  questions  put  to  him  were  submitted  to  the  Jury, 

who  found,  that  such  refusal  was  bottomed  in  fraud,  for 

he  in  fact  refused  to  reply  to  any  question  which  appeared 
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1819.  to  relate  to  the  disclosure  of  his  property.  Unless  the 
words  *'  submit  to  be  examined"  can  be  struck  out  of  tbe 
first  section  of  the  statute,  the  prisoner  must  be  guilty 

Page.         of  felony  on  his  refusal  of  such  submisaon,  for  the  sob- 
mission  for  examination  is  both  the  spirit  and  intention  i^ 
the  statute.     It  has  been  said,  that  the  legislature  did  not 
intend  that  the  bankrupt  should  be  guilty  of  felony  for 
merely  refusing  to  answer  a  quesdon,  but  that  in  case  of 
refusal^  the  commissioners,^  by  the  l6th  section,  had  tk 
power  of  committing  him  until  such  time  as  he  AiUy  an- 
swered all  questions  put  to  him  to  their  satisikctioii.   Bat 
that  section  relates  not  only  to  the  bankrupt^  but  to  otter 
persons  who   may  refuse  to  answer  the   commistiQoeni 
and  is  also  connected  with  other  times  and  matters  thaD 
those  contained  in  the  first.    Under  the  l6th  section,  the 
bankrupt  may  be  committed  by  the  commissioners  befon 
the  forty-second  day ;    but  by  the  first  the  examimtion 
must  take  place  within   forty-two  days,  and  it  may  be 
had  on  the  last ;  and  if  he  do  not  answer  the  c^uestioDS 
put  to  him,  and  disclose  his  effects  on  that  day,  he  b 
guilty  of  felony.    The   l6th  section  empowers  the  com- 
missioners at  all  times  even  after  the  bankrupt  has  ob- 
tained his  certificate  to  call   persons   before  them,  and 
examine  them  not  only  as   to  the  bankrupt's  estate,  but 
touching  all  matters  relative  to  the  person,  trade,  deal- 
ings, and  effects  of  such  bankrupt,  and  any  act  of  bank- 
ruptcy committed  by  him.    As  in  terms  therefore,  it  ap- 
plies to  other  persons  as  well  as  to  the  bankrupt,  it  can- 
not control  the  operation  of  the  first  section.     It  has  been 
said,  that  the  indictment  does    not   charge  the  prisoner 
with  refusing  to  surrender ;  but  it  charges  a  refusal  to  be 
examined  on  the  last  day,  he  therefore  could  not  be  in- 
dicted for  felony,  until  he  had  refused  to  be  examined 
after  the  forty-second  day ;  but  on  this  part  of  the  statute 
there  is  neither  case  nor  precedent  to  be  fouud.     It  has 
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en  further  contended  for  the  prisoner,  tliat  the  indict-  181P. 

sot  ought  to  be  framed  on  his  concealment  of  the  pro- 

itjr;  and  that  it  does  not  appear  the  property  so  con- 

ded  amounted  to  i*20,  but  the  charge  in  this  indict-         Page. 

mt  is   for  a  refusal  to  answer  questions  put  to  him, 

ikh  is  equally  criminal  as  the  concealing  of  his  property, 

mvennent  tlierefore  is  necessary  as  to  the  amount  of  the 
opeity  so  concealed ;  had  there  been  a  former  comniis- 
»D,  it  mi^t  have  been  necessary  to  aver  that  the  pro- 
rty  concealed  at  the  time  of  the  examination  amounted 

JS^O,  and  had  it  been  averred  it  would  have  been 
ccsaary  to  have  proved  it.  But  the  refusal  to  answer 
of  itself  a  capital  offence,  whether  it  be  connected  with 
»  concealment  of  property  or  not.  With  respect  to  the 
Kmd  point,  as  to  whether  the  bankrupt's  lying  in  prison 
m  an  act  of  bankruptcy  or  not,  it  is  wholly  beside  the 
Seo.2.  c.  SO;  and  it  must  receive  the  same  construction 
this  case,  as  in  those  where  the  bankrupt  is  in  prison  un- 
r  civil  process.  If  a  party  be  detained  in  prison  under 
criminal  charge,  it  may  not  constitute  a  lying  in  prison 
thiu  the  statute;  but  that  cannot  apply  where  a  pri- 
ner  is  not  prevented  by  such  charge  from  going  at  large 
benever  he  thought  proper,  here  he  might  be  said  to 
(Ve  had  the  key  of  the  prison  in  his  own  pocket,  as  the 
iq^istrate's  warrant  was  void,  or  entirely  put  an  end  to, 
ben  the  bankrupt  was  sent  to  prison  by  the  commis- 
Mien ;  but  even  in  Ex  parte  Bowes  (a),  Lord  Lough- 
trough  did  not  decide  the  question,  whether  where  a 
■n  was  in  prison  on  a  criminal  sentence  in  execution, 
id  charged  with  debts  during  the  course  of  that  com- 
itment,  it  was  a  lying  in  prison  within  the  meaning  of 


(a)  4  V€$.  jun.  168, 
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1619«  the  legislature*    If  a  person  commit  an  act  of  bankniptqr 

fmi^^^  ^      by  departing  the  realm,  such  departure  must  be  with  an 
9.  intention  to  defraud  or  delaj  creditors,  and  a  partj  cannot 

pAOB*  take  advantage  of  a  criminal  act,  where  his  conduct  if 
influenced  by  other  motives  also;  for  in  RaUui  v. 
Poreau  (a),  it  was  held,  that  where  a  partywent  abniad  far 
the  purpose  of  effecting  a  seduction,  as  well  as  to  defraad 
his  creditors ;  such  going  abroad  was  still  an  act  of  bank- 
ruptcy,  although  it  flight  have  been  done  with  a  view  to 
jthe  seduction  alone ;  he  also  referred  to  Femon  v.  Han- 
key  (b).  So  here,  the  bankrupt  having  laid  in  prison  two 
inontbs,  committed  an  act  of  bankruptcy,  and  being  de- 
tained for  debt  comes  within  the  letter  of  the  statute  of 
James,  and  he  is  also  guilty  of  felony  by  having  lefosed 
to  be  examined  in  pursuance  of  5  Creo.  fi.  c.  30.  $•  I. 

Mr*  Serjt*  Coptof  in  reply,  contended,  Aat  the  wsv* 
rant  of  the  magistrate  and  rule  of  Court  were  still  ia 
force,  notwithstanding  his  detainer  on  a  civil  suit;  thit 
the  former  was  issued  under  $  Geo.  S.  c  30.  5.  14.  by 
which  Justices  of  the  Peace  are    empowered  to  gnnt 
warraqts  to  apprehend  banknipts,  and  commit  them  to 
prison,  froiQ  which  the    commissioners   might  have  re- 
moved him  in  order  to  be  brought  before  them  for  the 
examination  and  discovery  of  his  effects ;  but  here,  not 
only  that  warrant,    but  the  rule  of  Court  were  both  in 
force.    Tlie  bankrupt's  lying  in  prison  might  amount  to  la 
act  of  bankruptcy  to  all  civil  purposes,  but  it  could  not 
do  so  when  he  was  confined  on  a  criminal  charge ;  besides, 
it  was  proved  at  the  trial  that  the  bankrupt  himself  vru 


(a)  Cookies  Bankrupt  Laws,  73.   S.  C.     7    Term  Rep. 
611,  n. (b)  Cookers  Bankrupt  Laws,  73. 
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not  aware  that  he  was  discharged  from  the  criminal  com* 
mitment.  As  to  the  first  point  the  indictment  is  clearly 
bad  in  form^  as  it  onlj  charged  him  with  not  submitting 
to  be  examined  when  it  should  have  subjoined  a  charge  of 
refusal  to  surrender  for  they  are  concomitant  acts^  and 
constitute  but  one  offence  iinder  5  Geo.  £•  c.  SO. ;  and  as 
both  ought  to  have  been  stated  in  the  indictment,  so  bodi 
should  have  been  proved  at  the  trial,  he  is  charged  with 
not  submitting  from  time  to  time,  and  therefore  the  in* 
dictment  departs  from  the  words  of  the  statute. 


C71 


1819. 


The  Kino 
Paoi« 


Cur.  adv.  vuU. 

No  judgment  was  given  in  this  case,  but  on  the  9th 
of  Juijff  the  prisoner  received  a  pardon.  The  majority 
of  the  Judges  were  of  opinion,  that  the  offence  for  which 
the  prisoner  was  indicted  did  not  constitute  a  felony  within 
5  Geo.  2.  c.  30.  s.  1.;  but  unanimously  held,  that  by  his 
lying  in  prison  he  had  committed  an  act  of  bankruptcy. 


Morrow  v»  Sanders. 


Monday^ 
June  96. 


Mr.  Serjt.  Vaughan,  on  a  former  day  in  this  term,  had  If  one  nart  of 
obtmned  a  rule  nisi,  diat  die  plaintiff  might  be  at  liberty  l^^^f^^ 
to  inspect  and  take  a  copy  of  a  deed  of  co-partnerdiip  plaintiff  alone, 
fluide  between   him  and  the  defendant,  and  signed    by  out  remain  in 
the  former,  on  an  affidavit  of  the  pluntiff,  which  stated  ^f^f^^^^nr 

that  the  present  action  was  brought  for  not  taking  him  dant's  attor- 

ney,  the  Court 
will  order  him  to  give  an  inspection  and  copy  of  it  to  the  plaintiff,  and 
the  affidavit  for  such  inspection,  need  not  set  out  the  plaintiff's  cause  of 
action. 
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into  partnership  pursuant  to  a  certain  deed  of  co-partner- 
shipi  prepared  by  die  defendant's  attorney,  and  which  was 
executed  by  the  plaintiff,  and  was  now,  as  the  deponent 
▼erily  bdieved,  in  the  possession  of  the  defendant,  or  his 
attorney,  and  that  he  is  advised,  that  he  cannot  proceed 
in  such  action  without  a  copy  or  inspection  of  such  deed, 
and  that  he  hath  not  now  nor  ever  had  the  original  deed, 
or  any  copy  thereof,  in  his  possession,  and  that  he  believes 
that  no  other  deed  or  counterpart  but  the  one  above-men- 
tioned was  made  or  executed  between  him  and  the  de- 
fendant. 


Mr.  Seijt.  Hullock  now  shewed  cause,  and  submitted, 
that  this  affidavit  was  insufficient,  as  it  did  not  express  die 
cause  of  action,  and  that  the  Court  could  draw  no  infer- 
ence as  to  its  nature*  He  also  relied  on  affidavits  of  the 
defendant  and  his  attorney,  the  one  of  which  stated  that 
he  never  executed  any  bond  of  co-partnership  between 
him  and  the  plaintiff,  nor  had  he  any  such  deed  so  exe- 
cuted in  his  possession ;  the  other,  that  in  January  last, 
he  prepared  a  deed  of  co-partnership  between  the  plaintiff 
and  defendant,  which  was  then  in  his  possession,  and  exe- 
cuted by  the  plaintiff  alone,  but  that  the  defendant  refused 
his  sanction  thereto,  and  has  not  executed  the  same.  The 
learned  Serjeant  contended,  that  this  application  was  not 
warranted  by  the  cases  which  had  been  previously  deter- 
mined on  this  point,  and  relied  on  Street  v.  Brown  (a). 
But, 

Per  Curiam, — Here  there  was  only  one  instrument, 
and  the  Court  therefore  have  a  right  to  interfere ;  bat 
if  there  were  two  copies,  they  would  not.     It  is   onne- 


(a)  1  Manh.  610. 
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ccssary  for  the  plaintiff  to  have  disclosed  the  nature 
of  the  action  in  his  affidavit ;  and  it  appears  he  is  liable 
to  the  defendant's  attorney  for  one  half  of  the  expences 
that  have  been  incurred  in  preparing  the  deed. 

Rule  absolute  (a). 


1819. 


Morrow 
Saunders. 


(a)  See  the  case  of  Cooke  y.  Tamwdl,  ante,  Toi.  i.  466^ 
and  the  authorities  there  cited. 


Shepherd,  Demandant,   Brewer,  Tenant, 
Shepherd,  Vouchee. 

Mr.  Serjt.  Frere  moved,  that  this  recovery  might  be 
amended,  or  permitted  to  pass  as  of  this  term,  on  the 
ground  of  a  clerical  error  having  occurred  in  the  simame 
of  the  demandant.  It  appeared,  that  in  the  warrant  of 
attorney,  and  the  subsequent  instruments  relative  to  the 
recovery,  the  name  of  the  demandant  was  Thomas  Woolley, 
whereas  it  ought  to  have  been  John  Shepherd.  The  mis- 
take was  accounted  for  by  an  affidavit,  which  stated  that 
the  attorney  had  two  recoveries  to  be  passed  at  the  same 
time,  the  one  in  the  name  of  Shepherd,  and  the  other  of 
Woolley,  and  that  he  mistook  the  name  of  one  demandant 
for  the  other. 

As  the  recovery  had  not  yet  passed,  although  it  was 
intended  to  pass  as  of  this  term,  the  Court  ordered  that 
it  might,  on  the  production  of  a  new  warrant  of  attorney, 
rectifying  tlie  mistake,  and  depositing  the  other  instru- 
ments with  the  proper  officer  of  the  Court,  until  such 
mistake  should  be  rectified. 

Hat. 


Monday^ 
June  28. 


If  a  wroDjE 
simame  of 
tbe  demandant 
be  inserted  by- 
mistake  in  the 
warrant  of  at- 
torney, and 
subsequent  in- 
strumentSy  the 
Court  vrill  al- 
low the  reco- 
very to  pasSy 
Gtk  tbe  produc- 
tion of  a  new 
warrant  of  at- 
torney rectify- 
ing sooh  mis- 
take, and  0Ol 
depositiiig  the 
other  instru- 
ments with  the 
officer  till  that 
time. 
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*P*J*?®''*  This  was  ao  action  of  debt  on  an  award.  The  dedi- 
fwo  bonds  of  ^^^^^  stated,  that  before  the  time  of  making  and  eiecat- 
submission  to    ing  the  bonds  or  obligations,  and  making  the  submissioiis 

£*S^e^'lhiel''  *^^«'°»ft«'  mentioned,  the  plaintiflF,  one  WHliam  Mmtw, 
gave  a  joint  the  defendant, — Joseph  Ilollams,  l^homas  Knott,  and 
amd  several  Samuel  PoitUon,  had  been  concerned  together  in  trwfe  as 
other  three  ship-owners  and  coal-merchants,  and  that  divers  difPer- 
conditionedfor  ences  and  disputes  had  arisen,  and  at  the  time  of  makiiig 

tile  duo  per-      gQ  j  executing  the  bond,  and  making  the  submissioD  there* 

lormance  of       .  . 

die  award  and  u^^^r  mentioned  were  depending  between  the  said  plain- 

die  three  lat-  tiff,  defendant,  and  Munton,  Hollanu,  Knott,  and  Pom- 
mil^bond*to  '^"'  ^'^^^  respect  to  such  trade,  and  the  accounts  relating 
Ae  three  form-  thereto,  and  that  thereupon,  and  whilst  such  differeocei 
er.    The  arbi-  and  disputes  were  depending,  to  wit,  on  the  7lh  Norisi- 

that  one  of  the  ^^''*  ^^^^>  the  plaintiff,  defendant,  and  MuntoM,  b j  t 
three  former     certain  bond,  bearing  date  on  that  day,  became  joiody 

should  pay  a  ^^d  severally  bound  to  HoUanu,  Knott,  and  PouUon,  in 
certam  sum  to  /  »  # 

one  of  his  co-    ^^  penal  sum  of  «£2000;  and  that  HoUams,  Knott,  and 

obligors.  In  an  PouUon,  by  another  bond  bearing  date  the  same  day  and 
on  the  award  ^^^  aforesaid,  became  jointly  and  severally  bound  to  the 
broi^tbythe  plaintiff,  defendant,  and  Munton,  in  the  penal  sum  of 
one  against  the  ^2000,  with  conditions  under  the  several  bonds  re^pcc- 
Held:  that  he  ^^^b'>  thereby,  after  reciting  that  the  plaintiff,  defendant, 
might  recover  Munton,  HoUams,  Knott,  and  Pointon,  had  been,  some 
the  sum  award-  lime  ago,  concerned  (together  in  trade,  as  ship-ownen 

In  the  recital  ^^^  coal-merchants ;  and  that  divers  differences  and  dispolei 
of  the  bonds, 

the  differences  were  stated  to  be  depending  between  the  above  boanden 
three,  and  the  above  named  three ;  in  setting  out  the  bond  in  the  declara- 
tion, the  diflerences  were  laid  to  be  depending  between  the  six  partnen 
collectively.    This  is  no  variance. 


^ 
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l^ad  ari«eD,  and  were  then  depending  between  the  plaiatiff^ 
defendant,  Muntoti,  HollatnSy  Knott,  and  Pointon,  with 
respect  to  such  trade,  and  the  accounts  relative  thereto ; 
and  Further  reciting,  that  it  had  been  agreed,  by  and  be- 
tween all  those  parties,  that  all  accounts  relative  to  the 
trade,  and  all  diflferences  and  disputes  between  them,  with 
respect  to  the  same,  should  be  referred  to  the  award.  Sec 
of  Benjamin  Kidman  and  fVilliam  Wood,  arbitrators^ 
indifferently  named  and  appointed,  by  and  on  the  several 
parts  and  behalves,  as  well  of  the  plaintiff,  defendant,  and 
Munton,  as  of  HoUams,  Knott  and  Pointon,  to  arbitrate^ 
adjudge,  and  determine,  of  and  concerning  all  such  ac-* 
counts,  and  all  claims,  differences,  and  disputes,  with 
respect  thereto ;  and  that  in  case  the  arbitrators  could  not 
determine  the  same,  then,  that  the  same  should  be  deter- 
mined by  a  third  person  to  be  by  them  chosen  as  umpire, 
in  such  manner  as  thereinafter  was  in  that  behalf  men- 
tioned aud  expressed ;  the  bonds  were  respectively  condi- 
tioned, amongst  other  things,  in  all  things,  well  and  truly 
to  stand  to,  obey,  abide,  observe,  perform,  fulfil,  and 
keep,  the  award  to  be  made  by  the  said  Benjamin  Kid* 
man  and  fVilliam  Wood,  of  and  concerning  the  said  trade, 
and  all  accounts,  differences,  and  disputes,  relative  there- 
to ;  and  of  aud  concerning  all  actions,  cause,  and  causes 
of  action,  suits,  claims,  damages,  and  demands  whatso- 
ever, then  or  at  any  time  theretofore  had,  made,  moved, 
brought,  commenced,  or  depending,  by  or  between  the  said 
parties,  or  any  of  them,  or  any  other  person  or  persons, 
claiming  to  be  a  creditor  or  creditors  upon  the  matters 
thereinbefore  agreed  to  be  referred>  so  as  such  award  should 
be  made  in  writing,  and  ready  to  be  delivered  to  such  of 
the  parties  as  should  require  the  same,  within  one  calendar 
month  next  ensuing  the  day  of  the  date  of  the  bonds.  The 
declaration  then  stated  two  agreements  also  contained  in 
these  bonds,  the  one  as  to  tlie  payment  of  the  costs  of  the 
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award,  the  other  as  to  the  swearing  and  examination  of  die 
witnesses,  and  production  of  papers.    It  then  averred, 
that  Benjamin  Kidman  and  William  Wood^  bad  taken  on 
themselves  the  burden  of  the  arbitration,  and  bad,  widiin 
the  time  for  that  purpose  limited  and  appointed,  to  wit^ 
on  iht  7th  day  of  December,  in  the  same  year,  duly  made 
their  award,  of  and  concerning  the  matters  in  difference 
between  the  said  parties  referred  as  aforesaid,  ready  to  be 
delivered  to  the  parties,  or  such  of  them  as  should  desire 
the  same,  and  bearii^  date  the  same  day  and  year  last 
aforesaid,  and  had  thereby  awarded  and  ordered  that  the 
defendant  should,  on  the  8th  day  of  January  dien  nei^ 
at  a  certain  house  in  Margate,  pay  to  the  plaintiff  the 
sum  of«£l56.  I2a.  6d.  being  the  balance  which  they  foood 
to  be  due  from  the  defendant  to  the  plaintiff,  on  account 
of  their  partnership  dealings,  includrog  therein,  one-AXth 
part  of  the  expence  of  the  reference  and  award ;  and  diat 
after  having  allowed  to  the  credit  of  the  defendant,  the  sum 
of£Ql.  19s.  5d.  the  amount  of  his  bill  for  work  done  for 
the  partnership  concern,  together  with  interest  upon  the 
said  sum  of  c£l56. 125.  Gd.  from  the  date  of  their  award; — 
Of  which  award  the  defendant  afterwards,  on,  &c.  in  the 
year  aforesaid,  had  notice.    The  count  concluded  with  a 
breach  for  non-payment   of  the  money  awarded.     To 
thb  was  added  a  count  for  goods  sold  and  delivered  to 
the  amount  of  £9.  12s.  &/.     The  defendant  pleaded  m/ 
debet,  anid  gave  a  notice  of  set-off  for  money  due  from  the 
plaintiff  to  him. 

At  the  trial  of  the  cause  before  Mr.  Justice  Park,  at 
London,  at  the  Sittings  in  the  last  Hilary  Term,  it  i^ 
peared  that  HoUams,  Knott,  and  Poinfcn,  had  pven  a 
joint  and  several  bond  to  the  plaintiff,  defendant,  and 
Munton,  and  that  tbie  three  latter  bad  also  given  didr 
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joint  and  several  bond  to  the  three  former,  conditioned  for 
submitting  to  arbitration  divers  differences  and  disputes 
which  had  arisen  and  were  depending  between  them,  with 
respect  to  their  trade.    The  recital  and  condition  of  the 
lK>nd,  under  which  the  arbitrators  made  the  award,   and 
which  was   the  subject  of  the  present  action,  was  in    the 
-following  terms :  ^'  Whereas  the  above  bounden  Hollams, 
Knoit,  and  Pointon,  and  the  above  mmied  plaintiff,  de- 
iendant^  and  Munton,  were   some  time  ago  concerned 
together  in  trade  as  ship-owners  and  coal-merchants,  and 
whereas  divers  differences  had  arisen,  and  were  then  de- 
pending between  the  above  bounden  Hollams^  Knott  and 
Pointon,  and   the  above  named  plaintiff,  defendant,  and 
Munton,  with  respect  to  such  trade  and  the  accounts  re- 
lative thereto  ;  and  whereas  it  had  been  agreed,  by  and 
between  the  above  bounden  Hollanu,  Knott,  and  Poin- 
ton, and  the  above  named  plaintiff,  defendant,  and  Mun- 
ion,  that  all  accounts  relative  to  the  said  trade,  and  all 
differences  between  the  said  parties,  with  respect  to  the 
same,  should  be  referred  to  the  award  and  determination 
of  Benjamin  Kidman  and   WiUiam   Wood,   arbitrators, 
indifferently  named  and  appointed,  by  and  on  the  several 
parts  and  behalves,  as  well  of  die  above  bounden  Hollams, 
Knott,  and  Pointon,  as  of  the  above  named  plaintiff,  de- 
fendant, and  Munton,  to  arbitrate,  adjudge,  and  determine, 
of  and  concerning  all  such  accounts,  and  all  claims  and 
differences  relating  thereto.    Now  therefore  die  condition 
of  the  above  obligation  was  such,  that  if  the  above  bounden 
Hollams,  Knott,  and  Pointon,  and  each  of  them,  their  and 
.  each  of  their  heirs,  executors,  and  administrators,  did  and 
should,  on  his  and  their  respective  parts  and  behalves,  in  all 
things  well  and  truly,  stand  to  and  keep  the  awaid  to  be  made 
by  the  said  Benjanun  Kidman  and  WiUiam  Wood,  of  and 
cxmceming  the  said  trade  anddeaUngs^  and  all  accounts  and 
differences  relative  thereto,  and  of  and  concerning  all  ac- 
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tions,  8cc.  (in  the  terms  of  tlie  declaration),  so  as  sodi 
award  were  made  in  writing,  and  ready  to  be  delivered  to 
such  of  the  said  parties  as  should  require  the  same^  within 
one  calendar  month  next  ensuing  the  date  of  the  obligation, 
then  the  above  obligation  was  to  be  void." — On  the  pro- 
duction of  the  award,  it  appeared  that  the  arbitrators  among 
other  things,  had  awarded  in  the  terms,  as  stated  in  the  de- 
claration, and  had  further  awarded,  that  if  at  any  time  here- 
after, any  money  should  be  recovered  and  received,  on  ac- 
count of  a  sum  stated  to  be  the  amount  of  debts  doe  to  (be 
partnership  concern,  and  which  were  then  considered  m  bad 
and  doubtful,  the  same  should  be  divided  equally  between 
the  whole  of  the  six  partners.  It  was  also  proved,  that  there 
were  never  any  disputes  between  the  plaintiff,  defendant  and 
Munton,  collectively,  and  Hollams^  Knoti,  and  Pinntwn, 
collectively,  but  that  the  differences  had  existed  between 
the  six  parties  individually,  on  account  of  a  partnenhip 
concern  which  they  had  carried  on  together,  and  that  the 
arbitrators  had  awarded  accordingly.    On  the  production 
of  the  bond,  and  the  award,  it  was  objected  for  the  de- 
fendant, first,  that  there  was  a  variance  between  the  bond 
produced  in  evidence,  and  that  set  out  in  the  dedaratien, 
for  it  appeared  by  the  latter  that  differences  had  arisen  be- 
tween the  whole  of  the  six  partners.    Whereas  by  the 
bond,  such  differences  had  only  existed  between  the  three 
obligees,  and  the  three  obligors  ;  and  that  it  was  apparent 
on  the  face  of  the  bond,  what  the  effect  was  to  be,  viz. 
to  refer  differences  between  the  plaintiff,  defendant,  and 
Munton,    of  the  one  part,    and   Hollams,  Knott,   and 
Pointon,  of  the  other.    Secondly,  that  this  action  could 
not  be  sustained  by  the  plaFntiff  against  the  defendant  alone, 
as  they  were  not  bound  the  one  to  the  odier,  in  either  of 
those  bonds,  but  co-obligors  with  Munton  in  one  of  the 
bonds,  and'  joint-obligees  in  the  other.    The  Jury  found 
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m  verdict  for  the  plaintiff,  but  the  l^med  Judge  resenred 
the  above  points  for  the  consideration  of  the  Court 

Mr.  Seijt.  Bosanquet,  in  the  course  of  the  last  Hilary 
term,  had  accordingly  obtained  a  rule  Nisi,  that  this  ver- 
dict might  be  set  aside,  and  instead  thereof,  a  nonsuit  en- 
tered, or  that  the  judgment  might  be  arrested.  He  ob- 
served that  the  bonds  were  the  foundation  of  the  present 
motion,  and  that  there  had  been  no  parol  submission,  or 
any  rvie  of  Court  by  which  the  arbitrators  had  been  di- 
rected to  make  their  award ;  and  that  as  such  bonds  had 
been  given  by  the  plaintiff,  defendant,  and  Munton,  who 
continued  in  partnership,  to  HoUams,  Knott,  and  Poin- 
ton,  with  respect  to  differences  betwieen  tlie  former  as 
obligors,  and  the  latter  as  obligees  jointly,  the  award  was 
bad,  as  it  was  made  between  the  parties  individually. 
That  no  action  could  have  been  maintained  by  the  plain- 
tiff against  the  defendant  alone,  on  those  bonds,  as  tlie 
submission  was  between  three  and  three  collectively,  aud 
not  between  the  six  individually. 

This  ci^  was  twice  argued,  first  in  the  last  Hilary 
term,  by^r.  Serjt.  Lem  for  the  plaintiff,  and  Mr.  Serjt. 
Bosanquet,  and  Mr.  Serjt.  Toddy  for  the  defendant.  The 
Court,  in  Easter  term,  directed  a  second  argument,  which 
accordingly  took  place  in  this  term  by  Mr.  Serjt.  Taddy 
for  the  defendant,  and  Mr.  Seijt.  Lens  for  the  plaintiff. 

'  For  the  plaintiff; — It  was  submitted,  that  there  was  no 
variance  between  the  bond  produced  at  the  trial,  and 
that  set  forth  in  the  declaration,  and  that  a  right  of  ac- 
tion subsisted  between  the  plaintiff  and  defendant  indi- 
vidually, on  the  following  grounds :  First,  it  must  be  col- 
lected from  the  bonds  themselves,  that  the  parties  in- 
tended to  refer  the  whole  of  the  partnership  accounts  to 
arbitration,  aud  all  matters  in  difference  between  all  or  any 
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of  thenii  and  did  not  latend  to  mak«  it  a  reference  by  Alee 
constitadng  one  party  to  die  other  duree  collectively.    As 
to  the  dilation  in  the  declaration,  that  divers  disputes  were 
depending  between  the  six,  it  cannot  be  a  variance^  as  the 
recital  in  the  bond  begins  in  the  same  maoner.    By  using 
the  words  ^'above  bounden"  and ''above  maflled''  in  die 
kiter,  the  pardes  are  not  divided  into  two  di£Ferwl  bodies, 
coRsisdng  of  three  each,  for  they  all  entered  in*o  two  se- 
veral bonds ;  the  submiesion  was  the  sobmissionr  of  all,  die 
disputes  were  general  between  all  die  parties,  and  dw  mat* 
ters  were  referred  to  the  arbitrator,  relative  to  then  afl, 
during  the  time  ihe  partnership  was  in  eusteaoe.    Tins 
dierefore  cannot  be  considered  a  dealing  between  diree 
partners  of  the  one  part,  and  three  of  the  other ;  for  if  so, 
it  would  be  contrary  to  the  effect  of  die  sid>oaissioB,  as  the 
arbitrator  would  then  be  conlined  to  award  or  d&sputes 
existing  between  the  three  and  three  coUectively,  when,  ia 
fiict,  each  of  the  six  had  a  separafte  and  individual  interest. 
If  the  first  three  could  be  considered  as  having  had  an  indi- 
vidual interest,  the  proceedings  would  be  absurd,  abinilio. 
No     partnership    existed  as    between    three  and  three, 
neither  were  there  any  accounts  to  be  setded,  nor  disputes 
between  them  as  such.    The  objection   therefore  as  to 
variance,  is  merely  formal  and  technical.     Secondly,  as 
to  whether  diis  action  is  maintainable,  it  is  necessary  fint 
to  ascertain  whether  the  submission  be  good  in  itself,  for 
this  purpose  it  is  necessary  to  consider  the  condition  of 
the  bond  by  which   the  differences  between   tl^e  parUes 
were  submitted  to  arbitration;    it  is,  that  if  the  above 
bounden  Hollams,   Knott,   and   Paintan,   and   each  of 
them  shall^  on  his  and  their  respective  parts  and  behalves, 
keep  the  award  to  be  made   by  the  arbitrators  concemiog 
the  trade  and  dealings,  and  all  accounts,  differences,  and 
disputes,  relative  thereto,  by  or  between  the  said  parties, 
or  any  oj  tbem^  or  atty  other  person  claiming  to  be  a  ere- 
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ditor  upon  the  Mid  parties  or  any  of  them,  with  respect 
to  all  of  the  matters  agreed  to  be  referred.    It  is  quite 
dear  that  die  trade,  dealings,  and  accounts,  as  well  as  the 
disputes  which  existed  at  the  time  die  bonds  were  entered 
into,  related  to  all  the  six  parties,  and  diis  is  proved  by 
the  arbitrators  being  empowered  to  award  between  all 
those  parties  or  any  of  them ;  if  the  disputes  had  existed  be- 
tween the  two  parties  only, the  word  ^'either"  would  have 
been  proper,  but  the  word  **  any,''  is  disjunctive  as  to  two 
parties  only,  and  makes  each  of  them  liable  individually. 
It  is  apparent  on  the  face  of  the  dedaration,  that  the  ar- 
bitrators might  consider  it  in  thb  light,  for  although  there 
were  only  two  bonds,  in  the  one  of  which  the  parties  who 
continued  in  partnership  were  obligees,  and  the  other  ob* 
ligors,  still  in'  effect  it  was  a  submission  by  all,  though 
each  did  not  enter  into  a  separate  bond.    By  the  declara- 
tion, as  well  as  the  bond,  the  arbitrators  seem   to  have 
been  empowered  to  take  all  the  accounts  and  differences 
between  them  into  consideration,  and  they  have  awarded 
as  between  the  plaintiff   and  defendant,   diat  the  latter 
should  pay  a  balance  due  from  him  to  the  former,  on  ac- 
count of  their  partnership  dealings.    Thb  is  sufficiently 
described,  and  they  ot^ht  not  to  have  found  what  was  due 
from  Hollanu,  Knott,  and  Pointofij  to  the  pbuntiff,  defend- 
ant, and  MuntOH  jointly,  as  alL  differences  which  existed 
between  all  the  parties  separately  and  individually,  were 
submitted  to  them.     It  is  true  there  is  no  case  which  has 
been  decided  where  one  of  two  obligors  can  sue  the  other 
on  a  bond  entered  into  by  them  both,  but  the  plaintiff 
here  does  not  sue  on  the  bond,  but  on  a  distinct  and 
different  cause  of  action,  namely,  the  awards  and  the  bonds 
are  merely  evidence  of  a  submission  to  such  award.     If 
the  submission  to  arbitration  be  bad,  the  party  has  his 
election  to  bring  his  action  on  the  award :  although  an 
action  could  not  be  brought  on  the  bonds  themselves,  still 
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the  parties  were  bound  to  abide  by  the  award  when  made^ 
and  the  pkuntiiF  might  therefore  bring  his  actioD  oo  the 
award.    If  the  submission  had  been  by  parol,  it  would 
have  been    sufficient    for  this    purpose ;  the   arbitrators 
were  empowered    to  award  as   to  all  the  parties,  and 
though  from  the  terms  of  the  bond,  it  may  be  difficult  to 
ascertain  their  intention,  yet,  the  arbitrators  haTing  made 
their  award,  which  they  were  empowered  to  do  by  the 
terms  of  the    subnussion,   this  action    is    maintainable 
against  thcf  defendant  to  enforce  the  award ;  and  enoiq;b 
appears  in  the  inducement  of  tlie  (tedaratioii,  to  shew 
that  all  the  parties  not  only  acquiesced,  but  authorized 
the  arbitrators  to  make  an  award  between  each  of  then, 
as  relative  to  their  individual  concerns. 


For  the  defendant ; — ^It  veas  insisWl,  that  the  sole  qnei- 
tion  depended  on  the  legal  construction  of  the  hoods  bj 
which  the  parties  had  submitted  disputes  subsisting  be- 
tween them,  to  arbitration,  and  which  were  under  setl; 
and  whether  the  bond,  which  was  the  subject  of  the  pre- 
sent action,  was  truly  set  forth  in  the  declaration;  if  not, 
that  a  nonsuit  must  consequently  be  entered.  The  sub- 
mission can  only  be  collected  from  the  terms  of  the 
bond.  In  the  declaration,  it  is  stated,  that  differences 
existed  between  all  six  o^  the  parties,  but  the  bond  ex- 
presses that  such  differences  existed  between  three  and 
three.  No  difference  in  fact  existed  between  the  plaiottf 
and  defendant  alone ;  and  whether  the  bond  recited  that 
matters  in  difference  existed  between  them  individually,  still 
the  defendant  is  not  bound  to  the  plaintiff  in  eidier  of  the 
bond^  for  in  one  of  them  they  are  co-obligees,  and  in  the 
other  co-obligors  ;  they  are  eitlier  therefore  joint  or  sere* 
ral  co-obligees  or  joint  or  several  co-obligors.  It  is  only 
necessary  to  attend  to  the  construction  of  the  bonds  them- 
selves. Nothing  appears  on  the  face  of  them  to  shew 
that  it  was  the  intention  of  the   parties   to  refer  disputes 
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between  the  plaintiff  and  defendant  individually,  for  al* 
though  the  conditions  might  leneo  the  effect  of  the  obli- 
gations between  the  partiesi  still  it  could  not  increase  such 
obligations  so  as  to  bind  the  defendant  to  the  plaintiff  alone. 
The  arbitrators  are  appointed  to  settle  disputes  between 
three,  who  are  stjled  as  ''above  boimden''  by  a  former 
bond  in  the  submission,  and  three  who  are  styled  **  above 
named ''  in  a  bond  of  the  same  date,  conditioned  for  pay- 
ment m  a  penal  sum  of  money.  It  is  therefore  clear,  that 
disputes  had  arisen  between  the  above  baunden  three  par- 
ties, and  the  above  named  three  parties,  but  the  declaration 
omits  these  terms  altogether,  and  merely  states  that  differ- 
ences had  arisen  between  the  sii.  And  it  is  also  there  stated, 
as  being  but  one  submission,  whereas,  there  are  in  hct 
two,  each  bond  having  an  obligation  subscribed  to  it.  It 
has  been  said,  that  the  word  *'  any,''  must  have  reference 
to  more  than  two  parlies,  but  the  obligations  are  between 
three  continuing  and  three  outgoing  partners  only,  and  the 
conditions  have  reference  to  the  obligations  alone.  At  all 
events,  the  plaintiff  cannot  muntain  an  action  on  either  of 
those  bonds,  neither  can  he  bring  an  action  on  the  award, 
unless  tlie  agreement  or  submission  to  such  award  was 
good  and  perfect.  The  submission  in  this  case  bemg  by 
bond,  no  parol  submission  can  now  be  gone  into,  but 
there  was  no  contract  between  the  plaintiff  and  defend- 
ant, how  therefore  can  debt  be  maintainable?  It  is  true  that 
an  action  may  be  brought,  either  on  a  submission  or  an 
award,  but  in  the  latter,  the  submission  must  be  stated  as 
an  inducement,  founded  on  a  contract  subsisting  between 
the  parties.  Whether  the  plaintiff,  defendant,  and  Mim- 
ton,  might  have  brought  a  joint  action  against  one  of  the 
other  three  separately,  is  not  now  to  be  considered,  but 
the  plaintiff  and  defendant  are  either  joint  obligors  or  ob- 
ligees, in  the  bonds,  neither  pf  whom  can  sue  the  other, 
as  they  are  equally  bound  in  the  same  instrument.  If 
therefore  an  actiou  could  not  be  maintained  on  the  bond, 
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Deither  canit  on  the  awards  for  the  award  is  founded  on  the 
stthmiflsion  which  waa  made  by  the  bonds  alone.  If  diis 
action  wete  auuntainable,  so  nnght  assM^fmi;  becaose,  if 
the  submission  were  not  made  on  the  bonds  themadTes, 
As  hitter  would  be  equally  good ;  die  conditions  of  the 
bonds  only  constitute  one  contract  between  tbe  whde 
of  the  parties  bound,  and  therefore  the  only  possible  ac- 
tion that  could  have  been  brought,  would  have  been  by 
die  three  obligees,  against  the  three  obligors,  collectifely; 
for  the  condition  of  die  bond  on  which  this  ncdm  is 
founded,  has  not  constituted  a  contract  between  die  plain- 
tiff and  defendant  alone.  In  order  to  sustain  debt  on 
an  award,  there  are  two  principat  ingredients  necessary  in 
its  support,  first  the  submission,  and  secondly  the  award ; 
and  the  extent  of  the  arbitrator's  power,  is  to  be  collected 
from  the  submission  alone.  Here  the  submission  was 
made  by  two  mutual  bonds  between  two  parties  of  three 
each,  standing  in  the  situation  of  co-obligors  in  the  one, 
and  co-obligees  in  the  other.  The  contract  therefore, 
in  both,  existed  between  parties  of  three  and  three,  and 
not  between  either  of  the  partners  individually.  Before 
this  action  could  have  been  maintainable,  the  submission 
must  have  been  made  by  a  valid  contract,  which  could 
not  be  tbe  case  here,  as  one  obligor  in  a  bond  cannot 
bring  an  action  against  a  co-obligor.  In  equity,  the  coo- 
dition  might  be  considered  in  the  nature  of  an  agreemeot 
between  the  two  obligors,  namely,  that  if  one  of  them 
reimburse,  the  other  shall  be  considered  merely  as  a 
surety,  but  that  construction  arises  not  on  the  bond,  bal 
on  tbe  subsequent  payment.  The  condition  is  only  the 
defeazance  of  the  bond,  and  on  its .  performance,  does 
away  with  the  penalty  therein  contained.  The  bond  wss 
given  to  three  obligors,  who  can  alone  take  advantage  of 
it ;  if  the  condition  had  not  been  performed,  the  penal  part 
could  not  have  been  enforced.    It  may  be  contended,  that 


IN   THE  FIFTY-NINTH  TBAR  OF  6BO.  III. 


6M 


this  action  is  not  brought  on  the  boad,  bat  on  the  award 
itself;  but  even  the  lattef  cannot  be  iupp<Mrted^  as  the 
submission  was  insufficient  in  itself^  and  the  phintiff  haa 
not  set  out  the  whole  of  the  condition  of  the  bond  in  hit 
declaratioo.  There  ia  ao  case  analogous  to  the  preaeal 
in  princq>le,  as  to  whether  the  submissioa  be  sufficieai 
or  not;  this  is  in  substance^  an  action  on  the  bond,  ami 
the  only  pcHnt  is,  whether  one  of  twO  obligors  can  sna 
the  other  on  the  bond  in  which  thej  are  both  parties  i 
Though  the  action  is  in  fact  brought  on  the  award,  if  the 
submisnoo  be  bj  bond,  it  must  be  controlled  by  it,  and 
the  submission  must  be  stated.  The  submission  theiCK 
fore  is  founded  on  the  bond  by  which  the  arbitrators  are 
controlled  to  determine  differences  which  existed  betwem 
three  of  the  parties  collectively  on  the  one  hand,  and 
three  on  the  other. 
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In  reply ; — It  was  observed,  that  diou|^  the  submission 
might  be  imperfect^  still  the  error  was  mutual,  and  thai 
enoi^h  appeared  on  the  face  of  the  bond,  to  shew  that 
the  present  action  might  be  maintained.  This  is  not  in 
substance  llie  same  as  an  action  brought  by  one  obligor 
against  another  on  the  same  bond.  The  equitable  con- 
struction of  the  condition  is  not  applicable  to  the  present, 
for  there,  where  one  party  has  paid  more  than  his  share, 
the  other  is  liable  for  contribution,  but  that  is  not  founded 
on  the  bond,  but  on  other  extraneous  matters.  If  the 
bond  be  imperfect  in  terms,  it  is  sufficient  to  shew  the  in« 
tention  of  the  parties  as  to  what  they  meant  to  refer.  It 
appears  by  the  award,  that  all  differences  that  existed  be- 
tween them,  were  referred  to  the  arbitrators.  They  were 
all  partners,  and  accounts  remained  imsettled  between 
each  of  them,  and  the  arbitrators  were  empowered  to  set- 
tle tlie  differences  which  exbted  between  each,  individually. 
By  the  boud  it  appears,  that  all  the  partuers  submitted  to 
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a  referencei  and  though  it  is  miade  between  three  and 
three,   still  the   btention   of  the  parties   is   intimated 
diroughout.    The  parties  might  have  declared  their  in* 
tention  independently  of  the  penalty  on  the  bond^   and 
they  might  have  signed  and  not  sealed  it.    The  submis- 
aion  therefore  is  the  syne  as  if  the  bond  contained  no  pe 
nalty,  as  the  object  of  the  parties  is  set  forth  in  the  sob- 
mission.    The  declaration  recites,  that  six  persons  were 
in  trade  togeAer ;  this  therefore  was  not  a  paitnerslup  of 
Aree  on  the  one  hand,  and  three  on  the  odier,  bvt  of  m 
individually,  who  submitted  to  have  all  their  disputes  and 
differences  settled  by  two  arbitrators.    It  therefere  ap- 
pears clear,  on  the  face  of  the  declaration,  diat  the  parties 
intended  to  leave  their  disputes  individually  to  die  deter- 
mination of  the  arbitrators,  whose  award  therefore  is  not 
founded  in  mistake.    The  bonds  are  wholly  unnecessary, 
and  if  the  intention  of  the  parties  can  be  ascertabed, 
an  action  may  be  brought  to  enforce  the  award,  and  die 
submisnon  being  averred  in  the  declaration,  the  award 
made  by  the  arbitrators  is  not  only  correct,  bat  the  pre- 
sent action  founded  on  it,  is  well  brought. 

Cur.  adv.  vuh. 


The  Court  being  divided  in  opinion,  on  this  day  deli- 
vered their  judgments  seriatim  as  follows  :•— 

Mr.  Justice  Richardson.  This  is  an  action  of  debt 
on  an  award  (Here  the  learned  Judge  read  the  declara- 
tion). The  defendant  pleaded  nil  debet.  At  the  trial,  the 
bonds  containing  the  submission  to  arbitration,  as  well  as 
the  award  itself,  were  produced  in  evidence,  and  the  Jury 
found  a  general  verdict  for  the  plaintiff.  TTie  defendant 
has  since  obtained  leave  that  this  verdict  might  be  set 
aside,  and  a  nonsuit  entered,  or  that  the  judgment  might 
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be  arrested.  The  ground  on  which  the  nonsuit  wts 
moved  for  waa^  that  there  was  a  variance  between  the  bond 
as  produced  at  the  irial,  and  that  set  forth  in  die  declara- 
tion ;  and  the  motion  in  arrest  of  judgment  was  founded 
on  the  objection^  that  no  contract  existed  between  the 
plaintiff  and  defendant,  so  as  to  enable  the  one  to  main- 
tain an  action  against  the  other  individually.  The  first 
point  as  to  the  variance  is  a  mere  technical  objection; 
if  the  bond  be  not  truly  stated  in  the  decIaraUon,  the  de- 
fendant is  entitled  to  the  benefit  he  seeks  to  derive  from 
it :  bat  I  shall  confine  myself  to  that  part  of  the  motion 
which  goes  in  arrest  of  judgment  The  question  on  which 
is,  whether  any  cause  of  action  exists  between  the  plain* 
tiff  and  defendant,  or  whether  any  contract  between  them 
is  disclosed,  or  appears  on  the  record,  to  entitle  the 
former  to  recover,  and  I  am  of  opinion  there  does  not. 
There  are  authorities  to  shew,  that  where  an  award  for 
the  payment  of  money  is  made  under  bonds  of  submis- 
sion, the  party  to  whom  the  money  is  to  be  paid,Knqf 
either  bring  an  action  upon  the  bond  for  not  performing 
the  award,  or  have  an  action  of  debt  for  the  money,  and 
declare  upon  the  award  itself.  Anonymous  (a),  Jehkinr 
son  V.  Allison  (i),  Dilley  v.  Polkill  (c).  I  cannot  disco- 
ver the  principle  on  which  those  cases  were  decided. 
Where  an  award  is  concluded,  the  parties  referring  must 
be  considered  as  bound  to  perform  the  directions  of  the 
arbitrator.  Before  the  statute  8  &  9  WiU.  3.  c.  1 1,  judg- 
ment was  signed  for  the  penalty,  but  such  judgment  can 
now  only  stand  as  a  security  for  the  damages  sustained,  and 
for  which  alone  an  execution  can  issue.  That  statute  is 
highly  remedial,  as  defendants  may  thereby  be  relieved 
against  an  unconscientious  demand  of  the  whole  penalty, 
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im  cases  where  Iriflkig  damages  ^y  have  accrued.    There 
is  90  case  where  it  has  been  held,  (hat  an  action  will  lie  on 
an  award  difierent  froM  ^at  <m  miiich  the  submission  is 
f&mifoi,  as  wiMre  Ihe  submission  is  by  bond,   if  an  actioa 
«f  debt  18  fliaintaioable  oo  the  award,  so  sudi  acticm  cm 
bebnoHgbt  on  Ihe  bond  of  submission  an  which  snch  award 
is  founded;  as  inlbecase^  jPreenuzfi,  which  was  an  adioa 
of  idebt  on  a  bond  to  fperfom  an  award,  and  die  plaintiff 
having  ill  amigard  a  baeaoh  >m  Ins  replicatkm,  onoved  to 
discoDtinne,  die  Court  f efiued  it,  as  the  award  was  far 
Ibe  fiqrment  of  mowcf,  and  they  said  die  plaintiff  nu^ 
have  his  aolion  of  debt  on  die  «ward.    So  in  Jenkmam 
V.  AUisonf  which  was  a  dmilar  action,  the  repiicatioa  wis 
held  iU,  as  at  did  sot  aver  that  the  award  was  ready-to  be 
deliverad  to  th^  <partiea,   according  to  the  terms  of  the 
submission,  and  the  plaintiff  prayed  leave  to  discontiaoe; 
bvt  Mr.  Justice  2\rJ5£leii  said,  he  had  known  it  denied 
where  the  award  was  for  die  payment  of  money  only,  for 
diat*  there  die  party  might  have  an  acdon  of  debt  upoo 
die  award.   An  award,  in  its  nature,  is  the  determinatioo  of 
a  third  person,  who  is  to  judge  of  disputes  existii^  between 
two  others  or  more,  who  submit  to  the  judgment  of  such 
third  person  giving  him  power  to  decide,  and  the  duty  in- 
cumbent on  the  parties  to  obey  his  decision,  arises  from  die 
contract  of  submission ;  if  therefore  an  action  be  brooght 
on  the  award,  it  is  necessary  to  look  to  the  contract  of  sab- 
mission  on  which  such  a^ard  is  founded,  and  not  to  At 
award  alone.    The  submission  is  the  basis  of  the  action, 
and  must  be  examined  for  the  purpose  of  seeing  by  and 
with  whom  the  contract  is  made,  as  well  as  what  the  con- 
tract itself  really  is.    Here  the  only  submission  was  by  two 
bonds,  l^the  one  of  which  the  plaintiff^,  defendant,  and 
one  MuntoHf  became  jointly  and  severally  bound  to  three 
other  persons,  and  by  the  other,  those  three  persons  be- 
came joindy  and  severally  boimd  to  the  plaintiff,  defen^t. 
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and  Munton.  It  seems  to  me  therefore,  quite  clears  iikki 
an  action  on  either  of  those  bonds  cannot  be  maintained  by 
die  plaintiff  against  the  defendant  alone :  it  is  unnecessaiy 
to  consider  whether  the  action  might  be  maintainable  if 
differently  brought,  but  here  the  plaintiff  and  defendant 
are  either  joint  and  several  obligees  <nr  obligors ;  unless 
therefore  a  different  contract  can  be  inferred  from  the 
conditions  from  that  which  is  expressed  in  tfie  obligatory 
part  of  the  bonds,  it  cannot  be  said  the  plaintiff  and  de* 
fendant  are  contracting  parties  with  each  odier.  The 
conditions  cannot  introduce  any  new  and  different  contract, 
for  they  are  not  independent  of  a  contract,  but  merely 
operate  as  a  defeazance  to  destroy  the  obligatory  parts  of 
the  bonds,  and  not  to  create  a  new  duty.  The  terms  of 
the  conditions  are  not  evidence  of  a  contract,  but  amount 
only  to  a  defeazance,  namely,  that  in  case  of  the  perform*- 
ance  of  certain  events  therein  named,  the  bonds  diould 
be  void,  otherwise  that  they  sboidd  remain  in  full  force. 
It  has  never  been  held,  that  the  condition  furnishes  evidence 
of  any  other  contract  than  that  contamed  in  the  obligatory 
part  of  the  bond  itself.  In  bonds  of  reference,  it  is 
generally  superadded,  that  the  submission  may  be  made  a 
rule  of  Court..  In  construing  submissions,  they  must  re- 
ceive a  large  construction.  In  Athelttone  v.  Moone  (a), 
it  was  determined,  that  a  submission  of  all  matters  in 
difference,  imports  all  matters  which  either  party  had 
jointly  or  severally  against  each  other ;  and  it  appears  by 
the  marginal  note  to  the  case  of  Carter  v.  Carierijb),  that 
if  A.  and  B.  on  one  part,  and  C.  on  the  other,  submit  to 
arbitration,  the  arbitrator  may  make  an  award,  not  only 
of  matters  in  difference  between  A»  and  JB.  jomdy,  or  A. 
and  J3.  separately,  and  C,  but  also  of  matters  between  A. 
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and  B. ;  bot  that  note  is  not  warranted  bj  the  case  itsdfi 
for  there  the  submission  was  between  two  executors  of  the 
one  part,  and  the  testator's  widow  of  the  other.     But  the 
only  case  which  bears  a  near  resemblance  to  the  present, 
IS  in  Brookes  Abridgement  (a),  where,  after  citii^  jkheYeir 
Book  (b),  in  which  it  was  held  by  three  JnsticeSi  in  tbt 
Exchequer  Chamber,  that  if  J.  N.  and  three  others,  pot 
in  award  of  W.  P.  all  actions  and  demands  between  theoi, 
die  arbitrator  has  authority  to  make  award  of  dl  jcnot 
matters  between  them,  and  all  several  matters  also.   This 
is  similar  to  the  case  of  Athelsione  v.  Maofie,  but  Brooir, 
in  his  Abridgement,  adds,  ''  But  it  seems  clear,  that  the 
arbitrator  had  not  authority  to  determine  or  arbitrate  mat- 
ters between  the  three,  for  they  make  one  party  agsimt 
the  fourth,   but  he  may  determine  between  any  of  the 
three  and  the  fourth."    This  appears  to  me  to  be  foanded 
in  reason  and  principle,   as  otherwise  a  different  effect 
might  be  given  to  the  submission.  Here,  the  only  siibmis- 
sion  was  by  mutual  bonds  between  two  parties,  consist- 
ing of  three  each.    They  only  can  sue  or  be  sued  on  the 
award  conjointly,  and  I  therefore  think  that  the  judgment 
ought  to  be  arrested. 


Mr.  Justice  Burrodgh. — It  is  unnecessary  to  con- 
sider the  point  which  has  been  raised  with  respect  to  the 
variance,  and  the  only  remaining  question  goes  in  arrest 
of  judgment,  and  in  fact  is,  whether  the  arbitrators  have 
rightly  decided  the  matters  submitted  to  them,  and  if  so, 
whether  the  present  action,  which  is  founded  oa  Huts 
award,  be  maintainable  or  not.  The  objection  jniaei  bj 
the  defendant  is,  that  the  plaintiff  cannot  recover  ag^onst 
him,  as  they  are  both  joint  obligors  in  one  of  the  bonds,  and 
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joint  obligees  in  the  other.     It  has  been  contended,  ihcit 
the  maUer  oo  whicli  the  arbitratort  bare  decided,  aa  be- 
tween the  plaintiff  and  defendant,  waa  not  referred  to 
them.    In  the  Jint  place  it  is  tieceatai^  to  consider,  wlio 
are  the  parties  to  the  submission  ?    They  consist  of  the 
plaintiff,  defendant,  and  four  others.    And  secondly,  what 
is  the  form  of  the  submission  ?    It  is  by  two  several  bonds, 
in  the  one  of  which  the  plaintiff,  defendant,  and  Aft/ii/oiv, 
becwie  jointly  and  severalty  bound  to  Hollams^  Knott, 
and  PoiniOH,  in  the  penal  sum  of  fiOOQ^.,  and  oq  the 
part  of  the  three  ktter,  they  by  the  other  bond  became 
jointly  and  severally  boudd  to  the  plaintiff,  defendant,  and 
Muttton,  in  the  like  sum.    By  those  bonds  therefore,  all 
six  of  the  parties  became  jointly  and  severally  bound. 
Thh^f  the  matters  submitted  to  the  arbitrators  are  to  be 
found  in  the  reoitak  and  conditioos  of  the  bonds.    The 
recitab  are,  that  these  six  persons  were  some  time  ago 
concerned  together  in  trade  and  dealings  as  ship  owners 
and  coal  merchants,  and  that  divers  differences  and  das« 
putes  having  arisen,  and  being  then  depending*  faetureen 
them  with  respect  to  such  trade  end'  the  accotmts  relative 
thereto,  it  had  been  agreed  by  and  between  them  all^ 
that  all  accounts  relative  to  the  said  trade,  and  all  differ- 
ences and  disputes  between  the  said  parties,  with  respect 
to  the  same,  should  be  referred  to  two  arbitrators  tbereia 
named  and  appointed  on  the  several  part  end  behalff  as 
well  of  Hollams,  Knott,  and  Pomton,  as  of  the  plaintiff, 
defendant,  fnd  Munton,  to  arbitrate  and  determine  of  ao4 
concerning  all  such  accounts,  and  all  claims,  differences, 
and  disputes,  with  respect  thereto.     By  those  recitals, 
not  only  all  the  accounts  of  the  six  partners  relative  to 
their  #ade,  but  all  disputes  between  them  with  respect 
thereof  were  mutually  referred.    The  conditions  of  tbes^ 
bonds  are  united  with,  and  adopt  the  recitab.    The  con- 
ditions are,  that  if,  as  well  the  plaintiff,  defendant^  mi 
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ilunion,  M  HollamSf  Knott,  and  Painton,  and  eacb  of 
them,  their  and  each  of  their  heirs,  &c.  and  ererj  of 
them  dO)  on  his  and  their  respective  parts,  obey  and 
keep   the   award   to    be  made    by  the   arbitrators,   of 
and   concerning  the   said    trade  and  dealings,   and  aH 
.accounts,  differences,  and  disputes  relatire  thereto,  aod 
of  all  actions,  &c.    then   or    at   any  time    dieretofore 
.  had  or  depending  by  or  between  the  said  parties  or  any 
ofthem^  with  respect  to  all  or  any  of  the  matters  there- 
inbefore agreed  to  be  referred,  then  the  oblations  %rere 
to  be  void.    These  two  bonds,  with  their  conditions,  hm 
in  effect  only  one  agreement  of  submission.    To  afokl 
€zpence,  the  reference  was  effectuated  by  two  bonds  only, 
instead  of  six.     Each  of  the  bonds  were  joint  and  sereral, 
and  properly  so,  because  the  matters  referred  were  joiot 
and  several.    The  trade  and  dealings  between  the  parties 
were  joint,  but  when  their  accounts  were  to  be  wound  up 
by  the  arbitrators,  they  became  joint  and  several.  Each  of 
the  parties  had  a  several  interest  in  the  subject-matter  of 
the  reference ;  and  it  further  appears  on  the  face  of  the  de- 
clarationi  that  each  of  them  had  agreed  to  such  reference. 
From  the  nature  of  a  partnership,  the  accounts  must  be 
between  all  the  partners,  and  every  of  them,  and  there- 
fore tliese  six  parties  agreed  that  the  matters  to  be  decided, 
were  accounts  and  disputes  between  them  or  any  of  them. 
Fourthly f  it  is  to  be  considered  whether  the  award  made 
by  the  arbitrators  was  authorised  by  those  bonds  ?    They 
have  awarded  that  the  defendant,  one  of  the  obligors  in 
one  of  the  bonds,  shall  pay  to  the  plaintiff,   who  is  a 
co-obligor  in  the  same  bond,  a  certain  sum  of   money, 
which  they  found  to  be  due  from  the  defendant  to  the 
plaintiff,   on  account   of  their  partnership  deaKngs,   in- 
cluding  therein  one-sixtii    part  of  the  expences   of  tlie 
reference  and  award.     Each  of  the  parties  to  the  bonds 
had  agreed  to  refer  all  the  partnership  accounts    to  the 
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determination  of  the  arbitrators.  They  could  not  have 
made  their  award,  without  having  taken  into  their  consider- 
ation the  account  of  each  of  the  partners,  as  well  as  the 
interest  of  each  and  every  of  them  therein.  If,  on  the 
whole  account,  there  had  been  £600  to  be  divided  betweetk 
all  six,  and  the  three  obligees  in  the  bond  in  which  the 
plaintiff  was  one  of  the  obligors,  had  received  .£100  each, 
and  Munton,  the  third  co-obligor,  had  also  received  «£100| 
the  defendant  .£200,  and  the  plaintiff  notliing,  can  any 
rule  of  law,  or  in  equity,  prevent  the  arbitrators  frocn 
awarding  tliat  the  defendant,  having  received  ^200,  should 
j)ay  the  plaintiff  one  moiety :  when  the  former  had  receive^ 
.£100  more  than  his  share,  and  the  plaintiff,  who  wan 
equally  entitled  to  his  share  of  ^100,  had  received  .no- 
thing ?  For  these  reasons,  I  think  the  award  was  well 
made.  The  case  of  Carter  v.  Carter  (a),  is  extremely 
.applicable  to  this  case,  although  my  Brother  Richardson 
has  drawn  a  distinction  between  them.  [Here  the  learned 
Judge  read  the  whole  of  tliat  case.]  There,  two  execu- 
tors of  a  testator  of  the  one  part,  and  his  widow  of  the 
other,  submitted  themselves  to  an  award,  and  entered  into 
a  recognizance  for  its  performance ;  the  arbitrator,  after 
reciting  that  the  testator  had  acknowledged  a  judgment  to 
one  of  the  executors,  and  that  the  widow  (the  terre-tenant) 
was,  by  reason  thereof,  disturbed  in  her  jointure,  awarded 
that  the  said  executor  should  acknowledge  satisfaction 
upon  the  judgment ;  but  there,  the  executor  who  made 
the  submisirion,  had  the  whole  power  of  the  judgment  in 
him,  and  though  the  widow  was  only  disturbed  in  her  pos- 
session, yet  the  parties  to  the  judgment  were  herself  and  the 
two  executors ;  the  reference  there  was  joitit,  whilst  in 
this  case  it  is  johit  and  several.  There  too,  the  objection 
was,  that  the  reference  being  between  two  persons  jointly 
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of  the  one  part,  and  one  of  the  other,  the  arbitrator  had 
no  authority  to  award  on  the  matter  which  immediately 
was  between  these  two,  but  because  the  person  on  the 
other  part  was  disturbed  by  it,  and  they  were  all  parties, 
die  award  was  held  good :  Here,  all  six  are  severally  parties 
to  the  reference,  and  are  severally  interested  in  the  subject- 
matter  of  it ;  they  all  severally  agreed  to  abide  the  award 
of  the  arbitrators,  who  were  authorised  to  s^e  all  die 
accounts  and  differences  relating  to  the  partnership  between 
them,  or  any  of  them.  If  the  award  be  well  made^ 
what  objection  can  there  be  to  the  present  action,  which 
IS  of  debt  on  the  award,  for  a  specific  sum  awarded  to  be 
paid  by  the  diefendant  to  the  plaintiff?  The  action  is  not 
founded  on  a  contract,  for  the  sum,  when  it  hasbeca 
awarded,  becomes  in  the  nature  of  a  judgment  or  decree, 
and  has  therefore  nothing  to  do  with  a  promise  on  which 
the  action  on  contract  is  founded.  Debt  lies  on  the  award, 
because  the  subject-matter  of  reference  by  the  award,  iransii 
in  rem  judicatam ;  the  award  therefore  creates  the  duty, 
and  the  parties  are  not  driven  to  an  action  on  the  bonds,  un- 
der which  the  arbitrators  were  empowered  to  act.  It  is  not 
essential  to  an  acUon  on  an  award,  where  the  suboiissiofi  is 
by  bond,  that  the  plaintiff  should  be  enabled  to  recover  the 
same  sum  by  an  action  on  the  bond,  for  here  the  bonds 
and  their  conditions  are  only  to  be  looked  to,  in  order  to 
see  whether  the  matter  awarded  be  authorised  by  an  agree- 
ment to  submit.  It  does  not  appear  to  be  necessary  that 
all  the  parties  on  either  of  those  bonds,  should  be  joined  if 
an  action  were  brought  on  the  award  alone,  for  the  only 
thing  necessary  to  be  stated  in  the  declaration  is,  whether 
the  matters  awarded  be  within  the  terms  of  die  submission, 
and  I  think  it  is  quite  clear  that  in  this  case  the  sum 
awarded  is  audiorised  by  the  bonds  containti^  the  terms 
to  submit.  Each,  of  the  six  has  agreed  to  a  reference  of 
the  accounts  relative  to  the  partnership,  and  by  the  con- 
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ditioiis  of  the  two  boiicU,  each  and  everj  of  them  are  to 
perform  the  award  gtnerallyi  respecting  their  trade,  and  ac- 
counts, and  all  differences,  and  disputes  relative  thereto,  be* 
tween  the  said  parties,  or  any  of  them ;  and  in  strictness,  if 
it  were  necessary  so  to  contend,  which  1  think  it  is  not,  I 
conceif  e  that  an  action  might  be  brought  on  the  bond,  in 
which  the  plaintiff  is  oUigor,  by  the  obligees  in  that  bond, 
against  the  defendant  for  not  paying  the  money  awarded, 
as  the  three  obligees  might  be  considered  as  trustees, 
and  might  have  sustained  their  action,  because  one  of  the 
obligors  would  not  pay  a  sum  awarded  to  be  paid  to  one 
of  his  co-obligors.  As,  therefore,  by  the  conditions  of 
the  bonds,  each  of  the  parties  are  bound  to  obey  the 
award,  and  as  the  award  itself  is  well  madei  I  am  of  opii* 
nion  that  the  present  action  is  maintainable,  and  that  the 
rule  for  arresting  the  judgment  must  lie  discharged. 
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Mr.  Justice  Park. — It  has  been  truly  observed,  that  it 
is  painful  for  the  Court  to  give  judgment  upon  strict  legal 
and  technical  objections,  against  the  real  justice  of  the 
case,  but  it  must  be  highly  satisfactory  when  they  can  give 
effect,  in  conformity  to  what  justice  requires,  so  as  to 
violate  no  rule  of  law.  This  case  has  been  moved  on  two 
grounds,  first,  tliat  a  nonsuit  might  be  entered ;  and  se« 
condly,  in  arrest  of  judgment.  As  to  the  first,  the  objec- 
tion is  founded  upon  the  ground  of  a  variance  between  the 
bond  proved  at  the  trial,  and  that  stated  on  the  face  of  the 
declaration ;  for  it  is  said,  that  on  the  face  of  the  de- 
claration, in  reciting  the  condition,  it  is  stated  as  if  divers 
differences  and  disputes  had  existed  between  all  the  six 
partners,  whereas,  in  the  condition  of  the  bond  itself^  it 
is  stated  «8  if  the  disputes  had  arisen  between  the  three 
obligors  in  the  one  bond,  and  the  three  obligees  in  the 
other,  and  not  between  the  six ;  but  it  must  be  observed 
that  the  present,  action  is  not  brought  on  the  bond,   the 
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Stating  it,  therefore,  is  merely  matter  6f  inducement, 
vhich  is  only  necessary  for  the  purpose  of  shewing  that  the 
arbitrators  had  jurisdiction;  it  seems  to  me  that  in  this 
case  it  is  stated  with  sufficient  precision,  for  it  is  true  that 
all  six  agreed  to  refer,  and  although  three  were  bound  to 
three,  and  were  therefore  obliged  to  be  described  in  the 
bond  as  the  above  bounden  and  the  above  named,  yet, 
as  the  whole  six  agreed  that  all  the  accounts  and  differences 
betwten  them  or  any  of  them  should  be  referred,  it  ap- 
pears to  me  to  be  unnecessary  to  shew  how  the  parties 
were  bound  tp  each  other ;  that  this  therefore  is  no  va- 
riance, and  thai  on  this  ground  alone,  the  rule,  as  to  the 
first  point,  mrist  be  discharged ; — ^The  main  question  is  on 
the  arrest  of  judgment,  because  it  has  been  said  that  the 
award  is  not  justified  by  the  submission.  I  admit  that  ^ 
action  could  not  have  been  brought  on  the  bond  by  the 
present  plaintiff  against  the  defendant,  because  both  are 
obligors,  and  one  obligor  cannot  sue  another ;  but  this  is 
an  action  on  the  award,  which  I  also  admit  must  be  justi- 
fied by  the  submission,  and  which,  in  this  case,  I  think  it 
is.  The  arbitrators  have  taken  the  partnership  account  into 
their  consideration,  in  the  course  of  Mhich,  they  have 
found  that  the  defendant  owed  the  plaintiff  a  certain  sum  of 
money,  and  that  the  plaintiff  owed  the  defendant  another 
sum,  the  one  of  which  they  deducted  from  the  other,  and 
accordingly  awarded  the  balance  to  the  plaintiff,  to  whom 
the  larger  sura  was  due.  This  appears  to  me  to  be  most 
equitable  and  just;  it  is  difficult  to  point  out  any  other 
mode  by  which  a  partnership  account  could  be  taken  into 
consideration ;  such  account  generally  consists  either  of  mo- 
nies due  from  or  to  the  partnership  to  and  by  the  world  at 
large,  or  of  sums  of  money  advanced  and  received,  more 
than  each  individual  share  among  the  partners  themselves. 
Here,  the  declaration,  and  the  conditions  of  the  bond  as 
recited  in  it,  clearly  shew  the  intent  of  the  parties  as  to 
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trliat  was  to  h%  transfierred.  It  is  recited  io  tli«  declanh 
tion, — ^^That  whereas  the  six  parties  had  been  concerned 
together  in  trade,  as  ship-owners  ■  and  coal  merchants,  and 
diat  dirers  differences  and  dbputes  had  arisen,  and  were 
then  depending  between  them  with  respect  to  such  trade 
and  dealings,  and  the  accounts  relating  thereto ;  and  diat 
thereupon,  and  whilst  such  differences  and  disputes  were 
depending,  they  entered  into  bonds,  the  plaintiff,  defend- 
ant, and  Munion,  to  Hollams,  Knott ,  and  PoitUon,  bind- 
ing themselves  jointly  and  severally,  to  abide  the  award, 
aud  the  three  latter,  by  another  bond  of  the  same  date, 
being  jointly  and  severally  bound  to  tlie  three  former,  for 
the  performance  of  theBanie.**  The  condition  of  the  bond 
on  which  the  present  action  is  brought  is  then  recited, 
namely,  **  That  those  six  persons  had  been,  some 
time  ago,  concerned  together  in  trade,  as  ship-owners, 
and  that  divers  differences  and  disputes  had  arisen  and 
were  then  depending  between  the  six  with  respect  io  such 
trade  and  the  accounts  relative  thereto  \  and  further  re- 
citing that  it  had  been  agreed  between  all  die  six,  that  all 
accounts  relative  to  the  said  trade,  and  all  differences  and 
disputes  between  the  parties  with  respect  to  the  same, 
should  be  referred ;"  then  the  bond  is  farther  conditioned 
to  obey  tlie  award  to  be  made  by  the  arbitrators  of 
and  concerning  the  said  trade  and  dealings,  and  all  ac* 
counts,  differences,  and  disputes  relative  thereto^  and  of 
and  concerning  all  actions,  &c.  then  depending  by  or 
between  the  said  parties  or  any  of  them.  It  therefore 
appears  to  me  that  no  words  can  be  conceived  stronger 
than  those,  to  shew  the  clear  intent  of  the  parties  to  be  to 
refer  every  thing  relative  to  their  former  trade.  But  it  has 
been  contended  for  the  defendant,  that  when  he  used  the 
term  **  all  accounts"  he  only  meant  some  accounts,  and 
not  all,  tliose  however,  could  not  be  prospective,  but 
must  have  relation  to  time  past,  for  tlie  conditions  in 
both  the  bonds  expressly  speak  of  time  past  only,  as  it  is 
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noticed  thtt  tbe  parties  faai  beoa  Hi  partDtrsbip,  nd  tint 
diftrquccs  had  anaen  widi  respect  to  tUtr  accounto.    It 
Jias  been  also  said  that  it  was  only  inteoded  the  arkitiirtors 
should  take  the  joint  acoetmt  with  all  tbe  worlds  althoagk 
that  is  no  where  distinctlj  referred,  aod  the  accounts  wUch 
nugbt  subsist  between  the  three  on  die  one  ride,  and  the 
three  on  die  other;  but  how  could  there  be  a  joint  aooonat 
between  diese  two  parties  only  i  To  diis,  no  aatafiictoijr 
answer  can  be  given*    If  this  reference  was  only  to  take 
the   accounts  between   the  tlvee  and  the  diree,  when 
there  can  be  no  snob  accounts,  and  if  the  pubGc  aocooatB 
of  the  partners,  with  th w  curtoiaers,  detors,t  or  creAton, 
are  not  in  question,  the  whole  of  this  proceeding  is  no- 
jatory  and  void,  but  it  is  necessary  for  the  Court  to  lee  if 
they  cannot  diicover  a  sensible  meanii^  for  the  parties, 
consistently  widi  the  language  used,  and  not  contravcaiag 
finy.rule  of  law.   In  all  cases  of  arbitration,  liie  latead- 
nent  is  to  put  an  end  to  all  disputes  and  controversiss 
that  may  be  in  existence  between  the  parties,  and  therefoie 
there  is  to  be  a  reasonable  constructioo.     Here,  the  oo^ 
controversies  must  have  been  tbe  accounts  relative  to  the 
trade  and  dealings  inter  a,  vrhich  alone  were  refened  to 
the  arbitrators.    Nothing  is  more  common  than  that  one 
partner  draws  out  a  larger  sum  for  his  family  than  another; 
accounts  of  this  description  must  have  been  the  object  of 
the  present  reference.  How,  therefore,  could  it  be  intended 
to  conBne  such  accounts  to  between  three  and  three,  when 
tbe  words  are  ^<  between  the  said  parUes  or  my  o^lAan,'* 
which  must  be  taken  to  mean  the  parties  or  any  of  then 
individually ;  if  it  had  been  intended  only  conjunctively,  it 
must  have  been  differently  expressed     No  authorities  on 
this  point  have  been  referred  to  at  the  bar,  and  there  is 
certainly  a  great  paucity  of  opinions  on  it.     Indeed  tfacrs 
is  no  precise  authority,  because,  before   this  case,  pro- 
bably there  never  was  so  bungling  a  piece  of  machinery 
intioduced  with  a  view  to  settle  differences   between  the 
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pwtits,  for  I  cannot  suppoie  that  any  profeisional  matt 
meditated  the  great  evil  that  this  attempt  to  arrest  the 
jadgmetit  is  calcuhted  to  prodoce,  and  «iore  especiatty  so, 
if  the  attorney  applying  for  this  rttia  prepared  the  instra* 
ments  kimtelf.    But  the  researches  of  the  Court  have 
proved,  that  although  authorities  are  wanting  as  to  the  mode, 
that  still  they  are  not  entirely  ^o  as  to  the  principle  by 
%vhich  this  case  roust  be  governed,  and  although  those  are 
not  ad  idem  in  circumstances,  yet  they  ave  applicable  to 
shew  that  the  Court  may  lean  to  the  justice  of  this  partionlar 
case.    In  Butler  v.  ff  igge  (a),  the  principle  is  well  ex- 
pressed :  That  was  an  action  of  debt  onan  arbitration  bond, 
and  the  Court  held  the  condition  to  be  good,  although  it 
was  pot  so  properly  expressed  as  it  should  have  been,  and 
they  said  "  any  words  by  which  the  iwientian  afihepdriiei 
could  appear  were  sufficient  to  make  »  conchtion  of  anob- 
ligation."     The  construction  now  contended  for  by  the 
plaintiff  does  not  appear  to  me  to  be  at  all  stronger  than 
that  which  has  been  put  in  the  following  cases.    The 
oldest  is  to  be  found  in  the  Year  Books  (b),  and  is  as 
follows: — ^  It  was  assented   by  Hustey,  Fairfax,   and 
Catesby,  Justices,  in  the  Exchequer  Chamber  (<0;    that 
if  three  and  one,  submit  themselves  to  the  award    of 
one,  of  all  debts  and  demands  between  them,  who  hafh 
power  by  this  to  make  an  award  of  all  matters  which  all 
the  three  have  against  the  fourA,  or  any  matter  which  way 
one  of  the  three  hath  against  the  fourth,  or  any  matter 
which  any  of  the  three  hath    against   the  other,    if  he 
award  that  one  of  the  three  shall  give  something  to  the 
fourth,  and  that  die  other  two  shall  be  quit;  and  where  he 
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(a)  1  Wnu.  Saundert,  66. (b)  2  Rich.  3.  l&.foL  B. 


(c)  By  an  error  in  the  first  line,  the  figures,  as  printed, 
appear  to  be  31,  but  evidently  they  were  intended  to  have 
been  3  d?  1. 
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finds  that  the  fourth  owes  to  one  of  the  three  20s. 
he  awards  to  be  paid  to  him,  and  that  he  owes  nothing  to 
the  other  two,  and  doth  therefore  award  that  be  shall  be 
^uit  against  them,  this  is  a  good  award.^      Mr.  Justice 
Haug/Uon,  in  the  case  of  Berny  v.  Perry  (a),  quotes  diif 
case  in  the  above  terms,  and  sa>-s  it  is  good,  and  that ''  If 
an  award  be  made  for  any  of  the  three,  it  is  sufficient,  for 
that  being  in  case  of  an  arbitrament  which  b  by  inteod* 
meni  of  law  to  make  peace,  and  U>  put  a  perfect  end  to 
Blatters  of  controversies,' therefore,  in  maintenance  of  sadi 
awards,  a  reasonably  construction  is  tp  be  made  of  them.* 
Except    the  words  ''  or  any  matter  whidi  any  of  the 
three  hath  against  the  other*'  which  may  admit  of  doabi; 
and  which,  if  they  were  supposed  to  go  the  length  of  this 
case,  would  be  a  mere  obiter  dictum.    The  prmciple»and 
not  the  case  itself,  is  appUcable  to  the  present  ^  In  Rolb^s 
Abridgment  (Jb)^  the  principle  is  said  to  be,  ''that  if  J. 
and  J5.  of  the  one  part,  and  C.  of  the  other  part,  submit 
themselves  to  the  award  of  /.  S.  of  all  matters  between 
ihem,  /.  S.  hath  power  to  make  an  award  of  any  matter 
between  A.  solely  and  C.,  though  B.  have  nothing  to  do 
with  it,  for  the  submission  shall  be  taken  distributively.*' 
And  it  is  there  stated  it  was  so  adjudged  on  demurrer 
between  Arnold  and  Pok  (c).    On  that  case,  it  may  be 
reasonably  shewn  that  the  matters  referred  were  only  those 
between  A.  and  J3.  jointly  with  C,  and  not  those  which 
A.htA  in  his  own  right  with  C,  and  yet  the  Court  went 
from  the  words  used,  and  held  it  to  be  an  authority  for  a 
distributive  award.    The  same  point  has  been  determined 
in  Baspole's  ca$e  (d),  and  has  been  since  supported  and 
put  out  of  all  doubt  by  the  case  of  Athehtone  v.  3fooa 
and  Wille$  (e),  where,  on  a  motion  for  an  attachment  for 


(a)  3  BuUt.  65. {b)  1  Rollty  246,  pL  5. (c)  MitL 

9  ikr.  1.  K.  B.-'^d)  8  Rep,  98.- (e)  Com.JUp.  547. 
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jBot  performiog  an  award  which  had  been  made  ponuant  to 
«  rule  of  Court,  it  waa  objected  that  the  award  was  void ; 
/or  the  subinissioii  was  of  all  matters  between  the  paities 
(without  sajing  between  them  or  **  either  of  them  ^ 
so  as  the  award  be  made  of  the  premises  by  such  a  daj* 
But  the  award  was  that'  the  defendant  tFUles  should  pay  m 
sum  of  money  due  by  him  to  the  plaintiff.  As,  therefore, 
the  submission  was  to  be  understood  of  joint  demands 
which  the  plaintiff  had  against  the  defendants,  this  award 
of  a  several  debt  from  one  of  them  only,  was  contended  to 
be  within  the  submission,  but  it  was  not  allowed,  for  a  sub- 
mission of  several  persons,  of  all  matters  in  difference  be* 
tween  them,  imports  a  submission  of  all  matters  that  either 
bad  against  the  other  jointly  or  severally,  and  it  was  there 
said  that  it  had  been  so  held  (a).  The  object  of  the  parties 
here  was  fully  expressed  in  the  condition  of  the  bonds^ 
which  was  to  settle  all  the  accounts  between  the  six  pei^ 
sons  or  any  of  them.  To  the  above  cases  may  be  added 
that  of  Carter  v.  Carter  (6),  which  has  been  fully  gone  into 
by  my  Brother  Burrough,  and  which  goes  to  shew,  that  as 
the  object  of  an  award  is  to  make  peace,  and  to  put  an 
/end  to  litigation,  the  submission  is  to  bear  a  reasonable 
construction.  The  case  itself  does  not  go  wholly  to  this 
point,  but  if  the  marginal  note  be  taken  into  consideration, 
namely,  that  such  an  award  as  was  there  made,  was  not 
only  to  decide  all  matters  in  difference  between  A.  and  B. 
jointly  or  separately  with  C,  but  also  all  matters  between 
A.  and  B.,  it  would  decide  the  present  question,  but  I 
doubt  whether  this  note  be  warranted  by  the  case  itselC 
However,  it  shews  the  sense,  if  this  note  were  Femon\ 
who  was  a  very  eminent  man  at  that  time  (and  whom 
Lord  Kenyan  stated  to  be  ouje  of  the  ;sblest  men  in  the  pro- 
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(a)  See  1  Rolle,  256,  pi.  1.  and  in  BaspoUs  case,  8  Rep. 
P8. {b)  1  Yem.  269. 
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fesaion,  ahhoiigfa>  he  obsenred,  tbat  his  notes  were  some- 
times loosed  yet  as  his  reports  were  edited  bj  Mr.  Peert 
JVUUanu  and  Mr.  Melmoth,  diej  might  haTc  probablj 
been  the  authors  of  the  margmal  notes.     But  still  I  dmik 
that  case  goes  to  the  full  length  cf  this.    On  the  whoie, 
therefore,  cousideriag  that    the  three  persons  here  litfe 
no  subject  of  dispute  with  die  diree,  and  thai  the  pariiei 
meant  to  submit  their  disputes  tndividually,  and  tkinkaf 
that  construction  may  fairly  be  made  from  the  coDditioa 
of  the  bonds  themselvesi  I  am  of  opinion  tbat  the  award 
sufficiently  pursued  the  submission,  and  consequeotij  tbat 
die  judgment  in  this  case  cannot  be  an-ested. 


Lord  Chief  Justice  Dallas. — ^Thb  case  has  bem  so 
fully  gone  into  by  my  two  Learned  Brothers  who  bare  just 
preceded  me,  that  I  shall  content  myself  by  saying  1 
fully  agree  with  them,  and  that  I  consider  this  snbmtsskm 
as  a  submission  of  all  matters  in  dispute  between  the  six 
parties  individually,  as  well  as  to  refer  all  their  partner- 
ship accounts  to  the  arbitrators  generally;  1  therefore 
think  their  award  has  been  well  made,  and  has  properly 
carried  into  effect  the  object  of  that  submission,  and  that 
the  plaintiff  therefore  is  entitled  to  judgment. 

Rule  discharged. 
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Th  IS  was  an  action  of  covenant  for  qmet  enjoyment :  The  The  assignor  of 
tiecltfration  stated,  Aat  by  a  certain  indeiitare  of  die  4tfa  ^  lease,  f^^^^ 
July,  181 7y  made  between  the  defendant  of  the  one  part^  f^^  ^^^i  q^i. 
and  the  plaintiff  of  the  other  part,  after  raciting  that  by  withstanding 
indenture  of  lease  bearing  date  the  9th  of  Dtcembfr^  ^  ^  ^7. 
1815,   and  made  between    John  Pitrker    of   the    one  done,  the  leasiD 
part,  and  the  defendant  of  the  other  part,  Parker,  for  the  was  valid ;  and 
considerations  therein  mentioned,  deuHsed  onto  Ae  it*  shonld  be  law- 
fendant,  his  executors,  administrators,  and  assigns,  all  that  fd  for  the  as- 
■lessuage,  tenement,   or  dwdling->house  and  shop,  With  signee  at  all 
tbeg»den  tbenmato  «ij<mu.^,  ritmte  m  th«  pmsh  of  {^^^ 
Enfield,  m  the  county  of  Middlesex:  To  hold  the  same  to  quietly  to  en- 
the  defendant,  his  executors,  administrators,  and  assigns,  th^'i^!Lv|f  iLt 
from  die  26xh  of  December,  1818,  for  the  term  of  fourteen  or  interruption 
years  dienceforth  next  following,  subject   to  the  yearly  of  the  assignor, 

.       r    J»^r.  .  J       ^-r  r  .     his  CXCCUtors, 

payment  of  ^12  rent,   and  performance  of  covenants  administrators 
therein  contained ;  and  also  reciting,  that  the  plaintiff  bad  or  assigns,  or 
agreed  with  the  defendant  for  Uie  absolute  purchase  of  any  of  them, 
the  said  messuage  and  premises  demised  by  the  said  lease;  p^rionor  per-- 
of  all   the  defendant's  estate,  term,  and  interest  therein,  mom  whom- 

for  the  sum  of  £20.  It  was  witnessed  that  the  defendant  f*^*'^^  claim- 

mg  any  estate 
bargained,  sold,  and  assigned  to  the  plaintiff  the  said  mes-  or  right  in  the 

suage  and  premises  mentioned  and  comprised  in  the  before  premises,  and 
in-part-recited  indenture  of  lease,  and  thereby  demised  or  dischareed  bv 
mentioned,  or  intended  so  to  be,  together  with  the  said  the  assignor, 

in-part-recited  indenture  of  lease,  and  all  benefit  and  ad-  ^"  heirs,  ex- 
,         i.        1     11    ■  .....  ecntors,  or  ad- 

vantage thereof,  and  all  the  estate,  nght,  title,  interest,  ministrators, 

from  all  former 
iocumbrances  made  or  suffered  by  him,  or  by  their  or  either  of  their 
act8  or  privity  ;  then  followed  a  covenant  for  further  assurance  by  the 
assignor,  his  executors  and  administrators,  and  all  persons  whomsoever, 
claiming  under  him: — Held,  that  the  general  words  -  in  the  covenant  for 
qniet  enjoyment,  were  restrained  by  the  restrictive  words  in  the  co- 
venants for  title  and  further  assurance,  which  preceded  and  followed  it, 
and  therefore  that  such  covenant  was  confined  to  the  ads  of  the  covenantor 
and  those  claiming  under  him. 
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and  term  for  years  then  yet  to  come  and  unexpired  therein, 
trust,    possession^    property,   possibility,  claim,  and  de- 
mand whatsoever,  as  well  legal  as  equitable  of  him  the 
defendant,  of,  in,  to,  or  out  of  the  said  premises  or  any  part 
thereof^  To  have  and  to  hold  the  same,  unto  the  plaindfl^ 
for  and  daring  all  the  rest,  residue,  and  remainder  of  the 
said  term  of  fourteen  years,  thereof  granted  by  the  said  in 
part  recited  indenture  of  lease,  subject,  neverthdeas,  to  the 
payment  of  the  yearly  rent,  and  to  the  performance  of  tbe 
covenants,  conditions,  and  agreements,  by  and  in  the  and 
in  part  recited  indenture  of  lease  reserved  and  contained. 
And  the  defendant  did,  by  the  said  indenture,  amoapt 
other  things,  covenant  with  the  plaintiff,  <'  That  it  sboold 
and  mig^t  be  lawful  to  and  for  the  plaintiff,  his  esccalor^ 
administrators,  and  assigns,  from  time  to  tioie^  and  it  all 
times  thereafter,  peaceably  and  quietly  to  enter  iuto,1iiTey 
hold,  use,  occupy,  possess,  and  enjoy  the  said  metrasge, 
tenement,  or  dwelling-house,  and  all  and  sii^lar  the 
premises    thereinbefore  mentioned  and   intended  to  be 
thereby  assigned,  with  their,  and  every  of  thdr  appurte- 
nances, and  to  have,  receive,  and  take  the  rents,  issoet, 
and  profits  thereof,  and  of  every  part  and  parcel  thereof, 
for  and  during  all  the  rest,  residue,  and  remainder  of  tbe 
said  term  of  fourteen  years  by  the  said  in  part  recited  in- 
denture of  lease  granted,  and  then  to  come  and  unex- 
pired, without  any  the  lawful  let,  suit,  trouble,  hindrance, 
interruption,  molestation,  or  denial  of  the  defendant,  bit 
executors,  administrators,  or  assigns,  or  any  of  them,  or 
kmy  other  person  or  persons  whomsoever  havii^  or  law- 
fully claiming,  or  who  should  or  might  at   any  time  or 
times  thereafter,  during  the  said   term,  have  or  lawfully 
claim  any  estate,  right,  title,  trust,  or  interest,  either  at 
law  or  in  equity,  of,  in,  to,  or  out  of  the  said  messuage, 
tenement,   or  dwelling-house  and  premises,  or  any  part 
or  parcel  thereof,  and  that  free  aud  clear,  and  freely  and 
clearly  acquitted;  exonerated,  and   discharged,   or  other- 
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rise,  by  the  defeodant,  his  heirS|  eiecotora,  or  tdmiius- 
listrators,  well  and  sufficiently  saved,  defended,  kept 
termless  and  indemnified,  of,  from,  and  against  all  and  all 
nannef  of  former  and  other  gifts,  grants,  baigain%  sales, 
nses^  mortgages,  assignments,  rents  and  arrears  of  rent^ 
tatutes,  judgments,  recognizances,  titles,  diarges,  and 
icmnbrances  whatsoever,  made,  done,  or  committed,  or 
fittin^y  or  willingly  permitted  or  suffered  by  the  defen- 
ant,  or  by,  through,  or  with  his,  their,  or  either  of  their 
ctfl,  means,  default,  procurement,  consent,  or  privity, 
object  only  to  the  rents,  covenants,  and  agreements  by  and 
1  the  said  diereinbefore  in  part  recited  indenture  of  lease 
eaerved  and  contained,  and  on  the  tenants,  lessees,  or 
Bsignees  part  thencefordi  to  grow  due  and  to  be  per- 
nrmed,  fulfilled,  and  kept.^ — By  virtue  of  which  indenture, 
ie  plaintiff,  on  the  5th  of  July ^  181 7>  entered  into  the 
ssigned  premises,  and  became  possessed  thereof  until  the 
rtctionand  expulsion  thereafter  mentioned; — ^The  plaintiff 
len  averred  a  performance  of  covenants  on  his  part,  and 
nigned  for  breach ;  diat  after  the  making  of  the  said  in- 
entnre,  and  before  the  expiration  of  the  said  term  of  four- 
icn  years  thereby  assigned  to  the  plaintiff,  to  wit,  on  the 
at  of  JprU^  1818,  one  Sarah  Parker,  widow,  having, 
nd  lawfully  cluming  to  have,  lawful  right  and  title  to  the 
•id  messuage,  tenement,  or  dwelling-house  and  premises 
y  die  said  indenture  assigned,  with  the  appurtenances,  and 
aving  a  lawful  right  of  entry  into  the  same,  and  lawful 
itle,  not  derived  by,  from,  under,  or  by  means  of  the  plain- 
iff,  or  any  act  done  by  the  plaintiff  or  with  his  consent, 
ntered  into  and  upon  the  said  premises,  by  the  said  indent- 
ure assigned,  and  in  and  upon  the  possession  of  the  plain- 
itf  thereof,  and  lawfully  ejected  him  from  and  out  of  the 
KMsession  of  the  same  premises  with  the  appurtenances ; 
indliadi  lawfully  kept  the  plaintiff  so  thereout  ejected  for 
I  long  time,  to  wit,  from  thence  hitherto,  contrary  to  the 
brm  and  effect  of  die  indenture  and  of  the  covenant  of  tba 
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defendant  ia  thftt  behalf  made  as  afbreaakl ;  Bj  Ireudii 
whereof  the  plaiDttff  hath  not  on]y  lost  and  been  depmed 
of  the  said  sum  of  ^20,  so  puid  by  him  to  the  defendant,  sad 
of  the  use  and  benefit  of  the  said  nseestiage  and  prenbesy 
bnt  hath  abo  been  forced  to  ky  out  and  eipend  a  Isife 
of  sum  money  about  repairing  and  improving  the  same,— 
The  defendant  craved  oyer,  and  the  indenture  between  hin 
and  the  plaintiff  was  set  out ;  and  immediately  preceding  the 
above  covetmat  for  quiet  enjoymenti  the  defendant  cove- 
nanted with  the  pUintiff,  '<  That  for  atfd  notwithBtaodiag 
any  act,  deed^  nmtter,  or  thing,  whatsoetor  by  him,  tk 
defmidant,  at  any  time  theretofore  made,  done,  comndtledy 
permitted,  or  suffered,  the  said  thereinbefore  in  part  re- 
cited indenture  of  lease  was  a  good  and  subaisUag  leaie, 
valid  in  the  law,  whereby  to  hold  tbd  said  messuage  wi 
premises  for  all  the  residue  of  the  term  thereby  granted, 
and  not  forfeited,  surrendered,  or  otherwise  determined  or 
become  void  or  voidable  ;**  then  c^me  the  covenant  bj  the 
defendant  for  quiet  enjoyment,  introduced  by  the  words, 
'^  and  farther  ///a/,"  in  the  same  terms  as  was  set  out  in  die 
declaration ; — ^Then  followed  a  covenant  for  farther  assur- 
ance in  the  following  terms  ^'  And  moreover  Aat  the  de> 
fendant,    his  executors   and  administrators,  and  all  and 
every  other  person  or  persons  whomsoever,  having,  or  law- 
fully claiming,  or  who  should  or  might  at  any  time  there- 
after, during  the  residue  of  the  said  term,  have  or  kwfcny 
ckdm  any  estate,  right,  uUe,  or  interest,  either  at  law  or  ia 
equity,  of,  in,  to,  or  out  of  the  said  messuage,  tenement, 
or  dwelling-house  and  premises  thereinbefore  mentioned 
and  intended  to  be  thereby  assigned,  or  Imy  of  them,  or 
any  part  or  parcel  thereof,  by,  from,  under,  or  in  trust 
for  htm  or  them,  should  and  would,  from  time  to  time,  and 
at  all  times  thereafter,  upon  the  reasonable  request  and  at 
the  prop^  costs  and  charges  in  the  law,  of  the  plaintiff,  his 
executors,  administrators,  or  assigns,  make,  do,  and  exe- 
cute, or  cause  and  procure  to  be  made,  done,  and  exe- 
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cuted^  all  and  every  such  farther  and  other  lawful  and 
reasonable  act  and  acts,  thing  add  things,  assignments  and 
assurances  in  the  law  whatsoever,  for  the  further,  better, 

* 

more  perfect,  and  absolute  assigning  and  assuring  of  all 
and  sii^ttlar  the  said   messuage,  tenement,  or  dwelling- 
house  and  premises  thereinbefore  mentioned  and  intended 
'to  be  thereby  assigned,  with  their  and  every  of  their  ap- 
purtenances, unto  the  plaintiff,   his   executors,  adminis- 
trators, and  assigns,  for  all   the  r^idue  and  remainder 
which  should  be  then  to  come  and  unexpired  of  the  said 
term  of  fourteen  years  therein  granted  by  the  said  there- 
inbefore in  part  recited  indenture  of  lease,  as  by  the 
plaintiff,  his  executors,  administrators,  or  assigns,  x)r  his 
or  their  counsel  or  attorney  should  be  lawfully  and  reason- 
ably devised,  advised,  or  required." — ^The  defendant  then 
demurred  to  the  declaration,  and  assigned  for  causes : — 
that  it  did  not  appear  in  or  by  the  said  declaration  that  the 
said  Sarah  Parker  had,  or  lawfully  claimed  to  have,  law- 
ful right  or  title  to  the  said  messuage,  tenement,  or  dwell- 
ing-house and  premises   by  the  said  indenture  assigned, 
with  the  appurtenances,  or  had  a  lawful  right  of  entry 
into  the  same  by  means  or  in  consequence  of  any  act, 
deed,  matter,  or  thing  whatsoever  by  him  the  defendant 
at  any  time  before  the  making  of  the  said  last-mentioned 
indenture,  made,   done,   or  committed,  or  wittingly  and 
willingly  permitted  or  suffered: — And  also  that   it  did 
not  appear  in   or  by  the  said  last-mentioned  indenture, 
that  the  said   Sarah  Parker  had,    or    lawfully  claimed 
to  have,  lawful    right  or«  title  to  the  said    messuage, 
tenement,  or  dwelling-house  and  premises   by  the  same 
indenture   assigned,  with  the  appurtenances,   by    means 
or  in  consequence  of  any  former  or  other  gift,  grant, 
bargain,  sale,  lease,   mortgage,   assignment,    rent,  or  ar- 
rears of    rent,    statute,   judgment,    recognizaiKe,    title, 
charge,  or  incumbrance  whatsoever,  made,  done,  or  com- 
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mittedy  or  wittingly  or  willingly  permitted  or  suffered  by 
the  defendant,  or  by,  or  through,  or  with  his  acts,  means, 
default,  procurement,  consent,  or  privity.  And  also  that 
the  said  declaration  was  in  other  respects  uncertain,  in- 
sufficient, and  informal,  8cc« — The  pUuntiff  joined  in  de- 
murrer. 

This  case  was  argued  in  the  course  of  the  last  Tern, 
and  the  question  raised  by  the  demurrer  was,  whether  the 
covenant  for  quiet  enjoyment  was  a  covenant  against  sQ 
the  world,  or  limited  to  the  acts  of  the  defendant  and 
those  claiming  under  him. 

Mr.  Serjt.  Lawes,  in  support  of  the  demurrer,  insisted, 
that  this  was  not  an  absolute  covenant  on  the  part  of  the 
defendant,  but  qualified  or  restrained  against  his  own  acts 
only,  and  not  against  the  acts  of  all  the  world.  It  is  ap- 
parent on  the  whole  of  the  deed  that  it  must  be  so  coo- 
sidered.  The  rule  applicable  to  this  case  is  laid  down  in 
that  of  Gainsford  v.  Griffitksy  (a),  which  is  the  leading  deci- 
sion on  this  subject,  and  it  is  there  said,  ''  that  if  a  restric- 
tive clause  be  in  the  first  or  last  part  of  a  sentence,  or  at 
the  beginning  of  the  first,  or  at  the  end  of  the  last  sentence, 
which  in  good  sense  may  be  applied  to  one  or  the  other, 
there  it  shall  extend  to  both  sentences,  but  that  it  is  otfaer- 
iVisA  if  such  sentence  be  placed  in  the  middle  of  one  or 
two  sentences.'^  There,  although  the  covenants  were  not 
so  blended,  but  that  the  first  might  stand  absolute,  yet  the 
rub  in  that  case  is  clearly  laid  down,  and  confirmed  by  Mr. 
Justice  Heath,  in  the  case  of  BrozvningY.  fVright{b),  y^ho 
there  said,  that "  Where  any  sentence  contains  distinct  cove- 
nants, and  there  are  words  of  restriction  either  in  the  prefc- 
tory  orrconcluding  part,  these  words  must  be  extended  to 
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every  part  of  the  sentence,  unless  the  intention  of  the  parties 
appear  to  require  a  contrary  construction."  Here,  the 
covenant  for  quiet  enjoyment  is  one  continued  sentence,  and 
must  be  taken  altogether,  and  there  are  qualifying  words 
at  the  beginning  and  end  of  it,  and  not  in  the  middle. 
And  this  is  followed  by  a  covenant  for  further  assurance^ 
M'hich  is  of  the  same  qualified  nature,  namely,  that  the 
defendant  and  all  persons  claiming  under  him,  shall  give 
further  assurance  for  the  term  assigned.  The  intention  of 
^e  parties  is  manifest  throughout.  The  defendant,  at  the 
commencement  of  the  covenant  for  quiet  enjoyment, 
merely  covenants  for  his  own  acts,  and  although  the  ge- 
neral words,  that  the  plaintiff  shall  enjoy  without  the 
molestation  of  the  defendant,  or  any  other  person  or  per* 
sons  whatsoever,  yet  how  he  is  to  enjoy,  the  latter  part  of 
the  same  covenant  clearly  shews,  namely,  **  and  that  free 
and  clear  of  all  acts  done  by  the  defendant  or  those  claim- 
ing under  him.**  The  latter  part  of  that  covenant,  therefore, 
is  as  equally  qualified  as  the  introductory,  and  coupled 
with  that  for  further  assurance,  confirms  the  covenant  to  the 
defendant  alone,  and  those  who  derive  a  title  under  him. 
In  Gainsford  v.  Griffiths,  the  Court  held  that  the  first  sen- 
tence ran  distinct  from,  and  contained  a  general  cove- 
nant not  restrained  by  the  latter.  Here,  the  covenants 
are  not  only  restrictive,  but  consistent  both  in  their  begin- 
nings and  conclusions.  [Lord  Chief  Justice  Dallas. — 
How  do  you  distinguish  this  case  from  that^  of  Howell  v. 
Richards  (a)  ?] 

There,  after  the  general  words  or  any  other  person 
whatsoever,  the  clause,  free  and  clear,  is  equally  as  ge- 
neral as  the  previous  words,  and.  there  is  no  qualifying 
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1810.         coyetitiit  to  iiicceed  it,  with  one  exception  only,  viz.  ^  stm 
and  except  the  chief  rent ^^  and  expressio  Urdus  est  excludo 
alterius.     Here  there  is  no  exception^  and  the  intentioo 
Marshall,     of  the  parties  must  be  collected  ftota  the  whole  of  Ae 

indenture  taken  collectively,  and  not  from  a  single  passage 
ilone.  He  also  relied  on  the  cases  of  Broughton  t.  Cm- 
wdy  (a),  Nobk  v.  King  (b),  and  Foord  t.  Wilson  (c),  u 
beiflg  applicaible  to  the  former  part  of  his  aipiment. 

Mr.  Serjt.  P^aughan,  contra. — ^There  can  be  no  qaesb'on 
as  to  the  principle  on  which  this  case  must  be  decided, 
namely,  that  the  intention  of  the  parties  affords  the  tme 
rule  of  construction,  and  that  such  intention  is  to  be  ad- 
lected  from  the  whole  of  the  terms  contained  in  the  in- 
strument itself,  which  clearly  shew  that  the  covenant  for 
quiet  enjoyment  is  not  to  be  restfamed|  but  is  in  effect  a 
general  and  unqualified  covenant  as  to  all  the  woild.  Hert 
there  are  three  covenants ;  the  first  for  title,  die  second  for 
quiet  enjoyment,  and  the  third  for  further  assonmce.  lo 
the  first,  the  defendant  covenants  that  the  lease  in  qaestion 
is  a  good  subsisting  lease ;  the  second  is  distinct  and 
general,  and  not  to  be  incorporated  either  with  the  one 
that  precedes,  or  the  other  that  follows  it.  No  case 
resembles  the  present,  as  here,  the  covenant  for  quiet  en- 
joyment must  be  considered  as  distinct  and  independent 
In  Browning  v.  Wright  (d),  the  Court  held  that  the  cof^ 
naht  in  question  vi'as  to  be  taken  as  one  sentence  and  one 
covenant,  and  Mr.  Justice  Buller  there  thought  (e),  ihit 
the  person  who  drew  that  deed>  intended  that  the  two 
clauses  should  form  but  one  covenant,  but  that  not  baving 
Mrength  of  mind  sufficient  to  carry  him  through  one  coa- 
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tinued  aeotence  of  to  great  a  length,  he  stopped,  aod  in-  1819. 

Croduced  the  words  "  and  that/"  which  created  all  the         iiJjCl 
difficulty;  that  if  they  were  struck  out,  the  case  would  be  v. 

^9  clear  as  the  sun,  and  that  the  covenant  wbuld  then  Marshalu 
stand  thus,  namely,  ^'that  the  grantor  covenanted,  that  not* 
withstanding  any  act  done  by  him,  he  was  seised  of  the 
estate,  and  had  good  title  to  convey."  The  two  clauses^ 
therefore,  were  there  synonimous,  and  formed  one  sentence 
only,  coupled  by  the  words  ''  and  that/*  while  here,  therci 
is  a  distinct  covenant  against  the  acts  of  all  persons  what-» 
soever.  The  case  of  Foord  v.  Wihon  was  not  only  similar 
to,  but  entirely  governed  by  that  of  Browning  v.  fVrighi ; 
besides,  Lord  EUon  distii^uished  the  latter  case  from  that 
of  Gainsford  v.  Griffiths^  which  was  of  a  leasehold  estate^ 
wliere  the  title  not  being  so  easily  ascertained  as  in  casef 
of  freehold,  the  purchaser  must  require  a  greater  s^^ 
curity.  So  Lord  Ellenborough,  in  the  case  of  Howell  v. 
Richards  (a),  said  ''  It  is  perfectly  consistent  with  reaso^ 
and  good  sense,  that  a  cautious  grantor  should  stipulate,  iq 
a  more  restrained  and  limited  manner,  for  the  particular 
description  of  title  which  he  purports  to  convey,  than  foi; 
quiet  enjoyment."  The  case  of  Gainsford  v.  Grffflthi 
resembles  this  in  almost  every  circumstance,  for  there,  as 
here,  the  property  was  leasehold,  there  also,  were  two  cove- 
nants, the  one  for  quiet  enjoyment,  the  other  that  the  lease 
was  a  good  and  indefeasible  lease ;  the  latter  was  general  \n 
Its  terms,  and  the  covenant  for  quiet  enjoyment  there  was^ 
without  any  let  or  disturbance  of  the  defendant,  but  here, 
the  words  *^  or  any  other  persons  whatsoever,**  are  added; 
these  cannot  be  expunged,  nor  can  they  be  considered  as 
surplusage  ;  it  is  unusual  to  introduce  them,  and  therefore 
if  they  are  introduced,  it  must  be  the  intention  of  the  par- 
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ties  that  thej  shall  become  operative,  which  if  they  do,  thej 
can  mean  nothing  less  than  an  absolute  covenant ;  here  too, 
a  stranger  is  the  claimant.     In  Browning  v.  Wright ,  the 
covenants  v^ere  construed  as  one ;  here,  they  are  distinct  and 
separate,  and  the  covenant  for  quiet  enjoyment  cannot  be  re- 
strained  by  die  covenant  for   the  title.      In  Howell  v. 
Richards,  the  virords  introduced  in  the  covenant  for  quiet 
enjoyment,  were  precisely  similar  to  the  present,  except 
''  the  saving  of  the  chief  rent,''  but  here  the  covenant  most 
be  construed  to  extend  to  all  the  world.     The  question  io 
that  case  was,  whether  the  general  words  of  the  covenaot 
for  quiet  enjoyment  were,  in  necessary  construction,  to  he 
restrained   by  the  language  of  the  antecedent  covenaots 
for  title  and  right  to  convey,  which  were  covenants  of  a 
limited  kind,  and  which  provided  only  against  the  acts  of 
the  releasors  themselves.     And  it  was  there  held  that  the 
general  covenant  for  quiet  enjoyment  was  not  to  be  quali- 
fied by  the  covenant  against   the  acts  of   the  releasors. 
Here,  the  three  covenants  are  distinct ;  that  for  further  as- 
surance has  nothing  to  do  with  the  present  question,  and 
those  for  title  and  quiet  enjoyment  must  be  considered  as 
independent  and  collateral.      If  the  parties  intended  to  re- 
strain the  general  covenant  for  quiet  enjoyment,  they  ought 
to  have  introduced  other  restrictive  or  qualified  covenants, 
and  stipulated  more  cautiously.     The  property,  in  the  case 
of  Barton  v.   Fitzgerald  (a),    was  leasehold,   and    the 
doctrine  there  laid  down  is  also  in  favor  of  the  plaintiff. 


Mr.  Serjt.  Lawes  in  reply. — ^The  covenant  for  quiet 
enjoyment  here  is  most  clearly  restrained  by  the  qualifying 
words  contained  in  the  deed.      The  question  as  to  con- 
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slruction,  depends  on  the  intention  of  the  parties  ex- 
pressed^ not  in  this  covenant  only,  but  in  the  iivhole  of 
the  deed.    Lord  Eldon  said,  in  Browning  v.  Wright,  that 
a  whole  series  of  covenants,  though  consisting  of  many 
sentences,  may  be  considered  as  one  covenant ;  if  so,  the 
covenant  for  quiet  enjoyment  here  cannot  be  general,  as  it 
is  qualified  both  in  the  former  and  latter  part  of  the  sen- 
tence.    Where  covenants  are  inconsistent  with  each  other^ 
they  cannot  be  considered  together.    In  Gainsford  v.  Grif- 
Jilhs,  the  words  of  the  covenant  were  limited,  and  formed 
two   distinct    sentences,    the  latter  of   which    did    hot 
restrain  the  former.    Although  here,  general  words  are 
introduced  in  the  middle,  of  the  covenant  for  quiet  en^ 
jojment,  still  they  are  followed  by  words  of  indemnity, 
and  words  of  restriction  precede  as  well  as  succeed  those 
general  ones.     It  is  true  that  die  words,  "  other  person  or 
persons  whatsoever,"  appear  to  be  general,  and  if  the 
covenant  had  stopped  there,  it  might  be  difficult  to  dis* 
tinguish  this  case  from  Gainsford  v.  Griffiths,  but  it  goes 
on  to  shew  against  what  acts  the  plaintiff  shall  have  quiet 
enjoyment ;  and  all  these  are  merely  acts  of  the  covenantor 
or  those  claiming  under  him.     These  words  alone  would 
restrict  the  preceding  general  ones,  although  the  prior 
words  of  restriction  in  the  covenant  had  not  been  intro- 
duced at  all.   The  case  of  Foord  v.  Wilson  is  applicable  to 
the  present ;  that  was  a  covenant  for  title,  and  that  the 
defendant  had  done  nothing  to  encumber  the  premises ;  and 
that,  notwithstanding  any  such  act,  matter,  or  thing,  that  the 
lease  was  a  good  and  valid  lease,  and  that  Wilson  had  good 
right,  full  power,  &c.  to  convey ;  and  the  Court  held  that 
these  general  words   were   qualified  by  the  antecedent 
covenants,  which  were  of  a  limited  nature ;  the  breacii 
there  assigned  was,  not  that  it  was  not  a  good  subsisting 
lease,  but  that  the  defendant  had  not  good  power  to  sell, 
and  the  Court  said  it  might  be  considered  as  one  covenant^ 
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fo  therei  as  in  Browning  t.  Wright^  the  geneml  coTenaiiC 
was  restricted  by  words  ia  the  beginQiog  of  the  sentencej 
but  here  there  are  subsequent  as  well  as  precediDg  wordi 
to  give  the  true  construction.  The  indemnity  intended 
to  be  given  by  the  defendant,  is  confined  to  acta  done  bj 
himself,  and  not  to  be  co-extensive  with  the  general  cove- 
nant  as  against  all  the  world.  The  case  of  Howell  v.  Bich- 
ards  is  distinguishable  from  tlEie  present,  for  although  that 
was  an  action  for  quiet  enjoyment,  and  the  covenant  was 
there  held  to  be  absolute,  yet  it  was  followed  up  by  a  cob- 
tinuing  covenant  for  indemnity,  co-extensive  mth  that  for 
quiet  enjoyment ;  although  the  words  there  were  in  great 
part  similar  t6  the  present,  yet  they  cannot  be  considered 
ejusdem  generis,  for  there  was  an  exception,  and  that  too  an 
incumbrance  npt  arising  from  the  act  of  the  party,  namely, 
the  saving  of  the  chief  rent  by  the  lord  of  the  feCj^  which 
clearly  shews  that  the  indemnity,  in  other  respects  not 
included  in  the  exception,  was  meant  to  extend  to  acts  of 
strangers.  Here  it  is  directly  the  reverse ;  this  was  not 
intended  to  be  a  general  covenant  against  all  incumbrances, 
but  only  those  which  the  defendant  himself  had  created, 
he  therefore  only  covenanted  against  his  own  acts.  Ths 
covenant  for  further  assurance  is  also  confined  tohini 
alone*  If  the  covenant  for  quiet  enjoyment  were  generali 
it  would  be  repugnant  to  the  other  parts  of  the  deed, 
Although  covenants  must  be  taken  most  stroi^ly  ^jainst 
the  covenantor,  still,  from  the  intention  of  the  parties,  it 
could  never  be  meant  here,  that  the  defendant  intended  to 
covenant  against  all  the  world.  The  plaintiff  must  say, 
that  although  the  defendant  had  only  covenanted  against 
his  own  acts  for  the  validity  of  the  lease,  and  against  bis 
own  incumbrances  only  for  indemnity,  yet  that  he  had  beea 
so  inconsistent  as  to  covenant  for  quiet  enjoyment  against 
the  acts  and  incumbrances  of  all  mankind.  A  distinctioa 
hhs  been  drawn  between  freehold  and  leasehold  property, 
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sfid  it  has  been  conteoded  that  the  latter  should  be  watched      '  -  ^f^g. 

most  strictly;  but  on  th^  contraryi  more  indulgence  should 

be  shewn  to  leasehold,  as  it  is  far  more  probable  that  the 

owner  of  a  fee^  knowing  the  extent  of  his  own  property,    l^^lUHAlfc 

should  covenant  more  absolutely  than  the  assignor  of  a 

lease  who  could  not  ascertain  the  title  of  his  lessor.    The 

case  of  Barton  v.  Fitzgerald  is  wholly  beside  the  present 

question,  which  must   be  governed  by  the  intent  of  the 

parties.    There  it  was  clearly  intended  to  modify  the  ge^ 

neral  words  in  the  body  of  the  covenant  for  quiet  eqjoy- 

ment^  so  as  to  confine  it  to  the  acts  of  the  covenantor 

fnd  those  claiming  under  him. 

Cur.  adv*  vuU. 

The  Court  being  divided  in  optnion,  they,  on  this  day, 
delivered  their  judgments  seriatim,  as  follows : — 

Mr.  Justice  Bichardson.  —  This  is  an  action 
founded  on  a  covenant  for  quiet  enjoyment  contained  ia  an 
indenture  of  assignment,  by  which  the  defendant  assigned 
all  his  interest  in  a  lease  for  a  term  of  years,  to  the  plain* 
liff ;  and  the  breach  assigned  was  an  eviction  of  the  plains 
tiff  by  a  stranger;  to  this  declaration  the  defendant,  after 
having  craved  oyer  of  the  lease,  has  demurred ;  and  the 
question  arising  on  the  demurrer  is,  whether  the  covenant 
/or  quiet  enjoyment  be  an  absolute  or  a  qualified  covenant. 
The  principle  to  be  followed  in  the  construction  of  a 
^ed,  is  the  intention  of  the  parties,  to  be  collected  from 
a  due  consideration  of  the  whole  of  the  instrument.  This 
being  so,  I  proceed  to  apply  it  to  the  indenture  in  ques? 
tion.  This  instrument  begins  with  reciting  a  lease  granted 
on  the  gtb  December^  1815,  by  one  Join  Parker  to  the 
deCendaot,  of  a  messuage  and  premises,  to  hold  the  same 
to  the  defendant  from  the  25th  December,  1815,  for  the 
lerm  of  fourteen  years,   subject  to  the  payment  of  the 
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yearly  rent  of  £l%  payable  quarterly,  and  to  the  perform^ 
ance  of  the  covenants  therein  contained.  It  then  recites 
that  the  plaintiff  had  contracted  with  the  defendant  for  tbe 
absolute  purchase  of  the  said  messuage  and  premises  de- 
mised by  the  said  lease^  and  all  his  estate^  term,  and  interest 
therein,  for  the  sum  of  ,£20 ;  in  consideration  of  which 
sum,  the  defendant  bargained,  sold,  and  assigned  to  the 
plainUff  the  said  messuage  and  premises  comprised  in  the 
said  indenture  of  lease,  and  thereby  demised,  or  mentiooed, 
or  intended  so  to  be,  together  with  the  said  indenture  of 
lease,  and  all  benefit  and  advantage  thereof,  and  all  the 
estate,  right,  title,  interest,  term  for  years  tocome  and  unex- 
pired therein,  trust,  possession,  property,  possibility,  claim, 
and  demand  whatsoever,  as  well  legal  as  equitable,  of  him 
the  defendant,  of,  in,  or  to  the  said  premises : — ^To  have  and 
to  hold  the  said  messuage  and  premises  to  the  plaintiff,  for 
and  during  all  the  rest,  residue,  and  remainder  then  to 
come  and  unexpired  of  the  said  term  of  fourteen  yearS; 
thereof  granted  by  the  said  indenture  of  lease,  subject  to 
the  payment  of  rent  and  performance  of  covenants.  Then 
follow  the  covenants  by  the  defendant  to  the  plaintiff;  the 
first,  for  the  validity  of  the  lease,  is  clearly  a  qualified  co- 
venant, being,  that  for  and  notwithstanding  any  act,  deed, 
matter,  or  thing  whatsoever  by  the  defendant  done,  com- 
mitted, permitted,  or  suffered,  the  said  in  part  recited  in- 
denture of  lease  was  a  good  and  subsisting  lease,  valid  in  the 
law,  whereby  to  hold  the  said  messuage  and  premises  for 
the  residue  of  the  term  thereby  granted,  and  not  forfeited, 
surrendered,  or  otherwise  determined  or  become  void  or 
voidable.  Then  comes  the  covenant  for  quiet  enjoyment, 
on  which  the  breach  is  assigned,  which  is  introduced  by  the 
words,  *'  and  further  that,"  and  runs  thus, ''  that  it  shall  be 
lawful  for  the  plaintiff,  at  all  times,  peaceably  and  quietly 
to  enter  into,  occupy,  and  enjoy  the  said  messuage  and 
premises  for  and  during  all  the  rest,  residue,  and  remaind^ 
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of  the  said  term  of  fourteen  years  by  the  said  in  part  re-  1819. 

cited  indenture  of  lease  granted  and  then  to  come  and  un-  i!^^ 

expired,  without  any  the  lawful  let,  suit,  trouble,  hindrance,  i,, 

interruption,  molestation,  or  denial  of  the  defendant,  his  Marshall. 
executors,  administrators,  or  assigns,  or  any  of  them,  or 
any  other  person  or  persons  whatsoever,  having  or  lawfully 
claiming,  or  who  should  at  any  time  thereafter,  during  the 
term,  have,  or  lawfully  claim  any  estate,  right,  title,  &c/' 
Then  follows  another  covenant  for  further  assurance,  which 
is  also  a  qualified  covenant.  It  has  been  argued  that  the 
words  in  this  covenant  for  quiet  enjoyment, ''  or  any  other 
person  or  persons  whatsoever,"  especially  as  they  are 
superadded  to  the  express  mention  of  the  covenantor  him- 
self by  name,  and  his  executors,  administrators,  and 
assigns,  must  extend,  in  necessary  construction,  to  all 
mankind  having  lawful  title,  however  derived.  But  it  is 
to  be  observed,  that  the  covenant  for  quiet  enjoyment  does 
not  end  here,  but  goes  on  to  particularize  the  grounds,  or 
causes  of  let  or  interruption,  from  which  the  enjoyment 
covenanted  for,  is  to  be  free  and  clear;  and  all  these 
causes  will  be  found  to  be  such  as  arise  from  acts  done,  or 
defaults  made  by  the  covenantor  himself;  these  are  the 
restrictions  in  that  part  of  the  covenant.  The  Court  i» 
bound  to  give  effect,  if  possible,  to  every  part  of  the 
deed ;  but  it  is  clear  that  the  latter  part  of  this  covenant 
will  be  made  wholly  nugatory  and  inoperative  if  the  former 
be  construed  as  an  absolute  covenant  for  quiet  enjoyment 
against  all  mankind,  on  whatever  grounds  or  causes  they 
may  found  or  derive  a  title,  for  what  would  be  the  effect  or 
use  of  superadding  that  no  statute  or  recognizance  ac- 
knowledged, or  judgment  suffered  by  the  defendant, 
should  operate  to  the  plaintifTs  disturbance,  if  the  former 
part  of  the  covenant  stands  absolute  and  unqualified,  that 
no  lawful  claim  whatsoever  should  operate  to  his  disturb- 
ance i     But  these  latter  words  will  be  operative  and  im- 
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1810«         portant  if  the;  be  considered  as  specifying  the  grouikU  of 
interruption  or  disturbance  from  which  the  stipulated  en- 
joyment is  to  be  free  and  clear.     It  may  be  said^  however, 
BIaeshaix.     that  this  construction,  by  thus  giving  effect  to  the  latter 

qualifying  words,  may  fail  into  the  same  fault  which  it 
professes  to  avoid,  by  rendering  inoperative  the  absolute 
words  so  much  relied  on,  **  or  any  person  or  persons  whaU 
soever ;"  but  if  these  words  be  coupled  with  the  (qualifying 
words  superadded,  it  seems  to  me  that  they  will  not  be 
altogether  inoperative,  and  although  they  may  be  restricted 
in  sense,  stilt  that  they  do  not  lose  their  effect ;  for  the 
former  part  of  the  covenant,  prior  to  the  words  in  ques- 
tion, engages  only  that  there  shall  be  a  cp^iet  enjoynientA 
without  the  let,  hindrance,  or  interruption  of  the  defen- 
dant himself,  his  executors,  administrators,  or  assigns; 
and  if  other  words,  descriptive  of  a  larger  class  of  peraotu, 
had  not  been  superadd^,  it  would  have  been  at  least 
doubtful  whether  a  disturbance,  arising  from  an  under- 
lease, or  rent-charge,  or  annuity  secured  by  power  of 
distress,  or  recognizance,  or  judgment,  all  of  which 
amount  to  a  disturbance,  would  have  been  provided  for. 
But  all  these  dangers  are  now  effectually  excluded^  if  the 
view  I  have  taken  of  the  construction  of  thb  covenant  be 
adopted,  a«id  it  stands,  in  effect,  thas: — That  there  shall  be 
a  quiet  enjoyment  during  the  residue  of  the  term,  free 
from,  or  indemnified  against  all  interruption,  not  only  on 
the  part  of  the  covenantor  himself,  his  executors,  admhiis- 
trators,  or  assigns,  but  on  the  part  of  all  other  persons 
whatsoever,  lawfully  deriving  any  tide  or  interest  firom  die 
acts  or  defaults  of  the  covenantor,  his  executors,  ad- 
ministrators, or  assigns.  The  case  of  Gainsford  v.  Grif- 
Jiths  is  a  strong  authority  in  favour  of  the  plaintiff,  but 
is  distinguishable  from  the  present,  on  the  ground  that  the 
covenant  for  tlie  validity  of  the  lease,  on  which  alone  the 
Court  there  proceeded,  was  an  independant  covenant,  aind 
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fudi  as  could  not  be  connected  in  granmar  or  constnic^ 
tion  wkh  the  aabsequcnt  covenant,  but  was  by  itself 
clearly  absoluCe,  contaioing  no  words  of  qiialifieatioii  what- 
ever; whereas  here,  the  woi'ds  of  qvali&cation  may,  and 
ought  to  be  conmdefed  as  part  of  the  covenant  ft>r  quiet 
ei^oyment.  The  same  construction  may  be  pat  on 
the  case  of  Barton  v.  Fiixgeraidy  as  on  that  of  Gams^ 
ford  V.  Griffiths,  as  the  effect  is  the  same  in  both. 
This  case  is  also  dtstinguishable  from  that  of  Howell  v. 
Michafdsy  which  has  been  so  m«ch  relied  on  for  the 
plaintiff,  because  the  clause  as  to  incumbrances,  (whieh 
formed  the  strength  of  the  argument  in  favour  of  the  de- 
fendant here,)  there  fonned  the  strength  of  the  argument 
against  him ;  that  clause  contained  words  as  general  as 
those  wUch  preceded,  with  one  single  exception,  namely, 
the  chief  rent,  which  was  not  arising  from  an  lact  or  de* 
&ult  of  the  party,  or  of  any  claiming  under  him ; — this 
eiception  therefore  in  that  case  afforded  strong  terms  to 
confirm  the  generality  of  all  the  other  words.  This  being 
the  case,  it  appears  to  me,  that  this  is  a  covenant  for  a' 
qualified  and  not  an  absolute  enjoyment,  and  therefore 
that  the  breach  in  the  declaration  is  not  well  assigned. 
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Mr.  Justice  Burrouoh.— In  delivering  an  opinion  in 
cases  of  this  description!;  it  is  necessary  to  have  reference 
to  what  has  preceded  the  covenant,  on  which  the  action 
is  brought.  The  whole  of  the  deed  of  assignment  on 
which  the  present  question  arises,  is  stated  in  the  plea. 
The  assignment  recites  the  lease  assigned,  by  which  it  ap- 
pears that  tlie  defendant  held  the  premises  for  the  re- 
mainder  of  a  term  of  fourteen  years,  commencing  from 
the  £5th  December,  1813.  The  contract  between  the 
parties,  is  for  the  absolute  purchase  of  the  messuage 
and  premises  contained  in  the  indenture  of  assignment, 
and  all  his,   the  defendant's  term,  estate,  and   interest 
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therein^  for  the  sum  of  «£20.    There  is  nothing  in  tfa0 
deed  to  shew  (unless  the  covenant  in  question  does  so,) 
tliat  the  assignor  meant,  at  all  events,  to  warrant  that  the 
Jease  should  endure  during  the  term.    In  questions  of 
doubt,  as  to  the  construction  of  a  covenant  in  a  deed,  the 
invariable  rule  is,  that  the  construction  must  be  made  ac- 
cording to  the  intention  of  the  parties  to  be  collected  from 
the  whole   deed.    The  rule  laid  down  in  Gainsford  v. 
Griffiths,  and  referred  to  in  the  argument  for  the  plaintiff, 
namely,  ''that  if  a  restrictive  clause  be  in  the  first  i>r  last 
part  of  a  sentence,  or  at  the  beginning  of  the  first,  or  at 
the  end  of  the  last  sentence,  which,  in  good  sense,  may  be 
applied  to  one  and  the  other,  then  it  shall  extend  to  both 
sentences,"  is  not  the  rule  now  observed.     Mr.  Se^ 
Williams  remarked  in  his  note  to  that  case,  in  speak- 
ing of  the  above  rule,  that  ''  it  is  questionable  whether 
much  regard  would  now  be  paid  to  this  mode,  of  construe* 
tion/'     Such  a  rule  has  never  been  adopted  or  acted  upon 
for  the  last  forty  years,  but  on  the  contrary,  it  has  been 
always  said,  that  the  construction  must  be  governed  by  the 
intention  of  the  parties,  to  be  collected  from  the  context 
matter,  by  a  due  attention  to  the  whole  of  the  deed  or  instru- 
ment.    If  the  covenant  on  which  the  question  in  this  case 
arises,  is  considered  by  itself,  I  am  of  opinion,  that  it  is 
a  qualified  covenant.     1  feel  it  impossible   to  entertain  t 
contrary  opinion,  without  laying  aside  all  the  words  which 
follow  the  words  ''  and  that.'*    The  particular  covenant  is 
for  quiet  enjoyment,  without  the  let  or  denial  of  the  de- 
fendant, his  executors,  administrators,  or  assigns,  or  any 
^f  them,  or  any  other  person  or  persons   whomsoever, 
having,  or  lawfully  claiming,  any  estate,  &c.     Then  fol- 
low   the   words   *'and  that,"    &c.     In    my   judgment, 
these    words    over-ride    the   whole   of    the    preceding 
part  of  the    sentence,    and  shew    that  it   was  the  in- 
tention of  the  parties,  for  the  plaintiff  to  have  quiet  en- 
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joymenti  without  the  denial  of  the  defendant^  his  execu- 
torS|  administrators^  and  assigns,  or  any  person  or  per- 
sons   whomsoever,   free,   &c.    and  acquitted,    &c.,   or 
otherwise,  by  him  the  defendant,  his  heirs,  executors,  or 
administrators,  kept  harmless  against  all  former    gifts, 
grants,  bargains,  sales,  &c.  Sic.  made,  done,  or  commit* 
ted  by  him,  or  by  or  through  him,  or  his  or  their  acts  or 
defaults.    This  appears  to  me  to  be  one  entire  covenant, 
and  being  so,  I  think  it  b  an  inevitable  legal  consequence, 
that  the  latter  part  is  restricted  by  the  former.    It  is  now 
proper  to   notice  the  case  of  Howell  v.  Richards.    The 
deed  is  so  stated  in  the  report,  that  a  person  does  not 
immediately  discover  what  the  covenant  really,  was,  but  the 
moment  the  different  parts  of  the  covenant  are  put  together, 
cessat  questio.    The   covenant  runs  thus,  ''  jind  likewise 
that  he  the  said  Rd.  Howell,  his  heirs,  8cc.  shall  and  may 
from   time  to   time,  and  at  all  times  for  ever  hereafter, 
peaceably  hold,   and  quietly  enter  into,  hold,    occupy, 
possess,  or  enjoy,  the  premises  thereby  granted,  8cc.  without 
the  lawful  let,  suit,  &c.  or  disturbance  whatsoever,  of  or 
by  reason  of  the  said  J.  Richards,  Anne  his  wife,  the  de- 
fendant T.  Richards^  and  X).  Richards,  or  any  or  either 
of  them,  or  any  or  either  of  their  heirs  or  assigns,  or  of 
or  by  any  other  person  or  persons  whatsoever.''     Then 
the  report  says,  *^  concluding  as  stated  in  the  declaration.'^ 
The  conclusion  in  the  declaration,  immediately  following 
these  words,   is  '^  and  that  freely  and  clearly,  and  ab- 
solutely   acquitted,     &c.     or    otherwise    by    the     said 
J.  Richards,  &c.  well  and  sufficiently  saved,  defended, 
kept  harmless,   and  indemnified  against  all  former  and 
other     gifts,    grants,  jointures,    dowers,     uses,    trusts, 
wills,  statutes,  8cc.  and  of,  from,  and  against,  all  other, 
estates,    titles,     troubles,   charges,    and     incumbrances 
whatsoever,  save  and  except  the  chief  rent  to  the  lord  of 
the  fee  issuing  out  of,  or  payable  for  the  said  premises." 
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So  that  if  the  vvfaole  lie  tHken  together,  the  first    and 
the  last  parts  are  equallj  gener^Ij   save  the  exceptioa 
of  the  chief  rent  in  tlie  latter  part,  but  here  the  first 
part   of  the  covenant  is    general   and  qualified  by  the^ 
latter.    An  important  question  arose  in    tfiat  case  oo 
the   exception  of  the  rent,    namely,  if  the    coveoatits 
Irere  to  be    considered    as  two,   could    the  purdisser 
take  the  first  part   of  the  covenant,  and  contend  tbst 
the  words    ^  of  or   by  any  other   |^k^n   or   persons 
whomsoever,''  would  entitle  die  teniiht  to  an  action,  if  tbe 
rent  was  distruned  for  by  the  lord  ?    I  think  not|— and 
why  i    Because  it  is  all  one  covenant,  and  the  rent  is  as 
much  excepted  out  of  the  former,  ais  but  of  the  latter  part 
But  in  questions  of  this  nature,  there  is  another  weighty 
consideration ;  the  Court  oiight  (if  they  can  do  so  without 
violence  to  the  words,)  to  ptit  such  a  construction  on  tbe 
instrument,  as  to  make  the  different  parts  of  the  deed  con- 
sistent with  each  other.     Here  there  are   three  covenants 
in  the  deed,  the  first,  ''  That  for  and  notwithstanding  any 
act;  deed,  matter,  or  thing  whatsoever,  by  him  the  de- 
fendant,  at  any  time  theretofore  made,  done,  committed, 
permitted,  or  suffered,  the  indenture  is  a  good  and  sub- 
sisting lease,  valid  in  the  law,  whereby  to  hold  the  pre- 
mises for  all  the  residue  of  the  term  thereby  granted,  and 
not  forfeited,  surrendered,  or  become  void   or  voidable." 
Undoubtedly,  that  is  not  a  qualified  covenant.  The  second 
covenant  is  that  on  which  the  present  question  arises,  and  is 
for  quiet  enjoyment.     It  is  inconsistent  with  the  first  cof^ 
nant  to  construe  this  to  be  a  covenant  warranting  the  quiet 
enjoyment  of  the  lease,  against  all  the  world,  and  it  is  cod- 
sistent  with  it  to  hold  it  tp  be  a  qualified  covenant.    Hie 
third  covenant  for  further  assurance,  is  for  the  defendant 
himself,  his  executors  and  administrators,  and  all  persons 
whomsoever,  who,  during  the  term,  shall  have,  or  law- 
fully claim,  any  estate,  right,  title,  or  interest,  either  at 
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or  in  trust  for  him  or  them.    This  toO|  also  extends  only         Ki^ 
to  the  defendant  himself/ and  those  who  shall  cbim  by,  v. 

froni)  or  under  him.  By  construing  the  covenant  for  MabshaMi. 
.quiet  ei\|oyment  tobe  a  qualified  covenant,  the  whole  of 
the  deed  will  tend  to  the  same  object;  but  if  the  second 
covenant  has  the  effect  contended  for  by  the  plaintiff^  name- 
ly^ to  be  absolute,  the  first  is  wholly  useless.  It  is  fur- 
tber  consistent  with  the  third  covenant  to  hold  the  second 
to  be  a  qualified  and  restricted  covenant.  On  the  whole, 
ilierefore,  I  am  of  opinion,  that  the  judgment  must  be 
for  the  defendant,  because,  I  think,  on  the  true  construe-* 
tion  of  the  particular  covenant  for  quiet  enjoyment,  as 
taken  by  itself,  and  aided  by  a  due  attention  to  the  whole 
of  the  deed,  the  defendant  has  only  covenanted  against  his 
own  acts,  and  the  acts  of  those  who  shall  claim  by  or 
through,  or  with  the  acts,  means,  default,  procurement, 
consent,  or  privity,  of  him  or  his  executors,  administra- 
tors, or  assigns. 

Mr.  Justice  Park. — As  my  two  teamed  Brothers  who 
have  preceded  me,  and  Jl  believe  my  Lord  Chief  Jijstice 
also,  differ  from  me  on  this  occasion,  1  cannot  but  deliver 
ny  sentiments  with  great  diffidence  and  distrust  of  tho 
opinion  I  have  formed.  I  have  this  consolation,  however, 
that  my  differing  from  them  proceeds  not  from  perversity 
of  disposition,  nor  from  an  overweening  conceit  of  my  own 
judgment.    1  have  turned  this  case  in  my  mind,  in  every 
possible  way.    I  have  not  only  listened  with  the  greatest 
attention  to  all  the  arguments  that  have  been  adduced  for 
ibe  plaintiff  and  defendant,  but  have  read  and  studied  every 
case  tbattiears  on  the  present  question,  and  still  npt  beipg 
enabled  to  bring  my  understanding  to  a  conformity  with 
opinions  which  I  so  highly  respect,  I  must  deliver  my  own 
^nuine  sentiments,  however  erroneous  the  judgment  which 
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I  iMiTe  formed  maj  appear  to  others.     And  at  I  diflier 
from  my  Lord  Chief  Justice,  and  ix>th  my  Brothers,  I 
am  afraid  I  must  take  up  longer  time  than  either  of  them, 
and  deliver  my  sentiments  at  length,  as  I  am  not  oidy 
anxious  to  shew  that  it  is  not  without  the  deepest  convic- 
tion that  I  differ  from  such  high  and  learned  anthoiity, 
but  to  be  satisfied  that  the  judgment  for  &e  defend- 
ant may  be  correct.    In  the  discussion  of  this  css^  I 
wuh  it  to  be  frilly  understood,  that  I  do  not  consider  my- 
self as  giving  an  opinion  in  contradiction  to  the  cases  al- 
ready decided;  but  I  hope  to  be  enabled  to  diew,  (at 
least  I  have  so  convinced  myself)  that  my  juc^ent  ii 
supported  by  all  of  them,   with  the  exception  of  one. 
This  case,  which  respects  a  leasehold  estate,  bas  been  truly 
stated  at  the  bar,  to  dq>end  upon  the  question,  whether, 
the  covenant  for  quiet  enjoyment,  set  out  on  t^fir,  is  i 
qualified  or  absolute  covenant  [here  die  learned  Ju^  icsd 
that  covenant];  and  I  admit,  in  the  fiiUest  terms,  dnt 
were  it  not  for   the  words  ''  without  any  the  lawfiil  let, 
hindrance,  interruption,  molestation,  and  disturbance  of  the 
defendant,    his  executors,  administrators,  or   assigns,  or 
any  of  them,  or  any  other  person  or  persons  whatsoever, 
ha^g,  or  lawfully  claiming,  any  estate,  right,  title,  sod 
interest,  to  the  premises,'*    I  should  be  of  opinion  with 
the  defendant,  but  except  in  the  case  of  Btmt^tmf, 
Conway  (a),  (which  I  shall  comment  upon  presently)  I 
do  not  find  the  general  words,  <<  any  other  person  or  per- 
sons whatsoever,*^  in  any  covenant  which  has  been  bdd 
restrictive,    and  therefore  with   all  the  cases  but  that, 
I  am  most  fully  prepared  to  coincide.     I  enquired  with 
some  solicitude,  during  the  argument  in  this  case,  whe- 
ther those  words  could  be  read  as  sensible  and  intelligiUe, 


(fl)  Dyer,  240. 
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without  reference  to  the  former  part  of  the  sentence;  bat 
tha  learned  Counsel  could  not  give  me  a  satisfactory  an* 
swer.  I  enquired  also,  if  any  authority  could  be  furnished; 
for  rejecting  these  words  altogether;  but  that  of  course 
coaM  not  be  done.  I  admit,  that  although  the  maxim, 
verba  eartarum  fortius  atdpiunter  contra  proferentem^ 
is  to  be  qualified  by  this  observation,  namely,  that  r^ard 
must  be  paid  to  the  intention  of  the  parties,  as  it  is  to  be 
coUtcted  from  the  whole  of  the  context  of  the  instrument, 
stilly'  I  cannot  reject  words  which  the  parties  have  chosen 
to  introduce  into  their  contract.  I  know,  that  in  all  the 
previous  cases  it  has  been  held,  that  no  word  ought,  if 
possible,  to  be  rendered  inoperative,  and  I  conceive, 
tiuit  by  reading  the  present  deed  as  the  defendant  wishes 
it  to  be  read,  the  whole  passage  in  question,  consisting  of 
upwards  of  four  lines,  must  be  rejected  or  rendered  wholly 
inoperative,  as  a  vain  and  idle  repetition;  whereas,  as  I 
propos*  to  read  it,  each  part  is  sensible  and  intelligible. 
It  contracts  for  something  distinct  from  what  had  before 
been  provided  for,  and  there  is  nothing  in  the  language 
lantologous,  or  to  be  rejected  as  surplusage.  But,  it  is 
said^'  it  is  impossible  that  any  man  could  so  mean  to  con-* 
tract,  and  that  the  words  introduced  in  the  prior  part  of 
tiie  covenant,  shew  that  the  covenantor  meant  to  restrain 
it  tO/Us  own  acts,  ''  for  and  notwithstanding  any  act,  mat- 
ter, -or  thing  theretofore  done,  permitted,  or  suffered  by 
him  the  defendant,"  in  the  covenant  for  title.  Those  worda 
are  to  be  found  also  introducing  the  like  covenant  in  tbe- 
case  of  Howell  \.  Richards.  The  covenant  for  title,  and 
tka  covenant  to  convey,  are  necessarily  restrained  to*  the* 
acta  of  the  covenantor  or  his  heirs,  executors,  adminis- 
trators, or  assigns,  but  not  so  the  covenant  for  quiet  en- 
joyment; and  therefore,  in  reason  and  good  sense^  the 
covenantor  may  well  make  a  distinction,  and  say,  not-, 
nitbstanding  any  act  done   by  him,  he  has   a  good  title, 
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I^IND  ^^''  insist,  ''  it  is  enough  for  you  so  to  declare  as  to  yoor* 

V.  self,  but  I  will  also  insist  that  I  shall  not  be  disturbed  in 

H4HIHALL.  jjjy  enjoyment  by  any  person  whomsevcr."  Lord  Ellen- 
borough,  in  Howell  ▼.  Richards  (a),  said,  "It  is  perfiectly 
consistent  with  reason  and  good  sense,  that  a  cautious 
grantor  should  stipulate  in  a  more  restruned  and  limited 
manner  for  the  particular  description  of  title  which  he 
purports  to  convey,  than  for  quiet  enjoyment.  He  may 
suspect,  or  even  know,  tfiat  his  title  is,  in  strictness  of 
law,  msome  degree  imperfect;  but  he  may ,  at  the  same 
time,  know  that  it  has  not  become  so  by  any  act  of  his 
own ;  and  he  may  likewise  know,  that  the  imperfecUoo  is 
not  of  such  a  nature  as  to  afford  any  reasonable  chance 
of  disturbance  whatever,  to  those  viho  should  take  under 
jt ;  he  may  therefore  very  readily  take  upon  him  an  indeo- 
nity  against  an  event  which  he  considers  aa  nest  to  im- 
possible.'' Mr.  Justice  Le  Blanc  also  said,  in  the  case 
of  Barton  v.  Fitzgerald  (&),  "  I  cannot  say  that  an  as- 
signee would  not  require  an  absolute  covenant  for  a  valid 
lease,  during  the  whole  term  bargained  for,  though  he 
also  required  a  covenant  against  the  parties*  own  acts." 
Even  Lord  Eldon,  in  the  case  of  Browning  v.  Wright^ 
which  has  been  so  much  relied  on  for  the  defendant,  and 
on  which  I  also  rely,  said  (c),  "  PrimA  facie  in  the  con- 
veyance of  an  estate  of  inheritance,  we  are  led  to  expect 
no  other  covenants  than  those  which  guard  against  the 
acts  of  the  vendor  and  his  heirs.  With  respect  to  the 
conveyance  of  leasehold  estates,  this  is  not  always  so; 
and  there  is  an  obvious  reason  why  this  should  not  be  so. 
Some  of  the  cases  rest  on  the  distinction  betneen  freehold 


(a)    IX  East,   «4!l.---^ — (h)    U  East,    546,  6. 
(c)  8  Bos.  ^  Pni.  M. 
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add  lenebold  property ;  atid  id  that  case  cited  from  that 
etcellent  book,  the  Reports  of  Saunders,  made  more  ex* 
celleot  bj  a  late  edition,  the  estate  was  leasehold.  AU 
the  muniments  of  a  freehold  estate,  and  ererj  thing  which 
can'illiistrate  the  title,  is  in  possession  of  thetendor;  but 
thitf  is  seldom  the  case  %iith  respect  to  leaseholds.  It  some* 
times  happens,  that  the  parties  require  covenants  in  ass^* 
ments  of  this  kind  of  property,  which  are  not  required 
in  confeyances  of  freehold.  I  own  I  can  see  no  good 
reason  why;"  on  the  one  hand  we  are  to  suppose,  in  order 
to  get  rid  of  a  covenant,  that  it  is  very  unlikely  a  cove* 
nantor  (who  has  dune  so),  should  wish  to  undertake  for 
all  lawfully  claiming,  and  yet;  not  to  suppose  on  the  other 
as  Lord  EUoh  has  done,  that  a  covenantee  was  very 
likely  to  inlist  on  it ;  and  why  are  we  to  reject  a  covenant 
in  express  words,  evidently  m  favour  of  the  assignee^ 
merely  because  we  think  it  improbably  (that  b,  in  other 
words,  because  with  our  knowledge  of  the  consequences, 
we  would  not,)  that  a  man  should  so  undertake  and  cove^ 
nant?  It  seems  to  me,  that  an  argument  of  no  mconsider* 
able  weight,  is  to  be  drawn  from  the  connecting  particle 
in  the  covenant.  After  covenanting  against  the  lawful  let, 
interruption,  and  disturbance  of  the  defendant,  his  executors, 
administrators,  and  assigns,  these  words  are  added,  **  or  any 
oth^r  person  or  persons  whatsoever,  claiming,  or  who  should 
thereafter  claim  any  right  or  title  to  the  premites,"  which 
must  mean  persons  of  another  description,  than  those  be- 
fore-mentioned; for,  if  persons  eju$dem  generis,  with  those 
already  mentioned,  were  intended,  the  covenantor  would 
have  said,  **  and  any  other  person  or  persons  whatsoever .'* 
But  I  think  the  strongest  argument  is  to  be  collected 
from  the  concluding  words  of  this  covenant,  as  contrasted 
with  those  to  be  found  in  the  passage  in  question.  In 
this  branch  of  the  sentence,  the  defendant  covenants  for 
himself,  his  executors,  administrators,  or  assigns,  and  addn, 
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(having  co?eiianted  against  the  acts  of  all   claimiBg  aider 
him),    *^  or  .any  other  person  or  persons   wbomsoevef.*' 
But  when  he  covenants  against  Cornier  gifts,  gnui^i  &c. 
willingly  permitted  or  suffered^  he  does  so   for  himself, 
bis.  heirs,  executors,  or  administrators ;  and  there  he  iioufti 
bis  assurance  or  covenant,  against  all  persons  clamuog 
under  him,  so  that  he  evidently  limits  the  responsibililjf 
where  he  means  to  restrain  it,  and  leaves  it  general,  wb^ 
be  means  it  to  be  so  ;  and  the  limitation  of  it  in  one  place, 
49,  in  my  opinion,  decisive,  that  he  would  have  Iiniited.it 
ja  the  other,  if  he  had  so  intended.    Therefore,  tlMMIgb  ' 
admit  the  general  rule  to  be,  that  the  general  words  ;of  :i 
deed,  are  to  be  restrained  by  other  parts  otAt,  if  ■  the 
intent  so  to  restrain  them    be  9pparent,  yet  I  thiak  ;t 
would    be    of    the    most    dangerous  coasequeoces,   ff 
the  Judges    of    the    land  were    to  permit  .tbemsdv^ 
to  exercise   vagu^  conjectures    about    the    hardship  .(^ 
cases,    and   to  consider    ingeniously,   what    the    parti^ 
must  have  meant,  when   the  words  used  are  clear  aad 
precise,    and  admitting  of  no  ambiguity  whatever,  and 
when  the  mode  which   the  plaintiff  points  out,  gives. .tp 
every  branch  of  the   covenant  a  clear  and  determiRalie 
meaning.    This  would,  be  in  effect,  to  make  a  new  4e^ 
for  the  parties,  and  not  to  pronounce  upon  the  con^rac^y 
which  they  have  made  for  themselves,     ^ut  it  is  si^gjolir 
to  observe,  that  the  very  words  which  I  have  relied  my, 
(to  shew  that  when   the  covenantor  meant  to  restmia  his 
liability,  he  has  done  so  by  express  words,  having  no  am- 
biguity, but  has  left  the  words  against  **  all  persons  wkom- 
soever"  when  he  meant  to  covenant  generally),*  are  ^oo- 
sidered  as  decisive  for   the   defendant,  for,  it  is  said»  kc 
has  shewn  what  he  meant  by  the  general  word^  '^  all  .per- 
sons whomsoever/'  in  the  covenant  for  qmet  enjoyoieiit, 
by  immediately  adding,  <^and  that  free  and  clear,   and 
^eely  and  clearly  acquitted,  &c.*^    To  which  I  answer, 
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Xbat  the  very  fame  argument  arose  io  tbe  eiMe  of  HmmU 
?•  Richardi,  for,  in  that  case,  as  io  thif|  the  covenant  be- 
gips  with  a  restriction.  It  is  then  followed  by  the  general 
words,  as  in  diis  casei  adding,  as  here,  ^*  and  that  fie^ 
and  clearly,  &c."  and  therefore  I  do  not  feel  that  I  can 
decide  this  case  with  the  defendant,  without  running  in 
direct  opposition  to  that  of  Howell  ▼.  JRichardi,  of 
which  I  most  fully  approve.  There,  as  well  as  hete,  the 
general  words  were  preceded  and  followed  by  words  of 
restriction ;  but  I  have  already  said,  in  effect,  the  use  of 
both,  shews  that  the  covenantor  knew  the  effect  of  both ; 
I  therefore  cooclnde  my  observations  on  this  part  of  thA 
case,  with  tbe  emphatic  language  of  Lord  Elleuborough  in 
Jiawell  V.  Richards,  because,  in  my  judgment,  it  applie* 
most  strongly  to  the  case  now  before  us,  and  is  much  more 
powerful  than  any  I  could  introduce  of  my  own :  ^  Consislk 
ently  therefore,''  said  his  Lordship  (a),  ''  with  the  case  of 
Brownmg  v.  If  right,  and  with  every  other  that  I  am  avrare 
9^  we  are  warranted  in  giving  effect  to  the  general  words 
of  the  covenant  for  quiet  etgoyment^  and  which  are  entided 
to  more  we^^ht  in  this  case,  inasmuch  as  they  immediatdy 
follow,"  (this  is  to  be  particnbufly  remarked),  *^  and  en^ 
large  the  special  words  of  covenant  against  disturbance  by 
the  grantors  ihenudvesi  and  to  restrain  the  generality 
ef  these  words,  thus  immedialdy  preceded  by  exprese 
words  of  a  narrower  import,  would  be  a  mudi  stranger 
thing  than  to  restrain  words  of  like  generality  by  an  in* 
pbed  qualification  arising  out  of  another  covenant,  wbera' 
no  such  general  words  occurred.  The  person  nsing  the 
general  words  could  not  forget  that  he  had  immediaitely 
before  used  special  worda  of  a  'narrower  extent.  If  the 
eoveiiant  conlainiiig  both  tbe  special  and  general  words. 
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1819.         ttood  by  itself,  (and  here  it  is  but  one  covenant^  tbeie 

JJJ^         yxovld   be  no  pretence  for  refusing  effect  to  the  kiger 

.  r.  words ;  and  if  this  could  not  be  done  in  favour  of  eipreai 

Mamhau-    words  of  a  narrower  import  in  the  same  cotenaot,  I 

cannot  possibly  understand  upon  what  ground  it  shouM 
be  done  in  favour  of  implied  words  of  narrower  iflipi^rti 
which  occur  iu  another  separate  covenam,  sdliMised  to 
a  distinct  object." — lliis  seems  to  me  to  be  decisis 
of  the  present  case.  As  to  the  cases  mentioned  at  the 
bar,  in  the  course  of  the  argument.  Broughiom'  ▼. 
Conway  (a),  was  a  case  of  a  covenant  in  a  lease,  whereby 
%e  lessor  covenanted  that  he  had  done  no  act  to  impeadi, 
but  that  the  assignee  might  quietly  enjoy  without  let  of 
faim  or  any  other  person,  8cc.  Taking  it  for  granted,  that 
'<  any  other  person,  Sec."  means  any  other  person  whooH 
soever  (and  I  admit  it  seems  in  all  subsequent  cases,  and 
in  die  marginal  note  there,  to  be  so  considered),  I  moat 
confess  that  to  be  an  authority  agdnst  my  argument.  Bot 
I  answer,  this  is  the  only  case,  in  which  those  words 
are  to  be  found,  which  has  received  this  exposition.  It 
appears  there  to  have  been  the  opinion  of  two  Judges  oolyi 
and  Mr.  Justice  Brown  was  strongly  adverse  to  it ;  and 
a  text-writer  of  the  present  day  (6),  truly  observes  on  this 
case,  '*  that  the  insertion  of  those  words,  is  a  circumstance 
which  does  not  occur  in  any  other  of  this  line  of  cases,  in 
all  of  which,  no  word  is  rendered  inoperative,  for  where 
one  covenant,  or  part  of  a  covenant  is  general,  1  am  of 
opinion  that  a  subsequent  limited  covenant  will  not  restram 
the  generality  of  the  other  covenant,  unless  an  express 
intent  to  do  so  appear,  or  there  be  an  inconsistency/' 
With  this  observation,  I  now  introduce  the  case  of  GahtS' 
fords.  Griffiths;  there  the  defendant  had  covenanted,  that 
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it  was  a  good  and  indefeasible  lease,  and  that  die  plaindf 
sboold  qaietly  enjoy,  during  the  whole  residae  of  the  tenn; 
without  any  let  or  disturbance  of  the  defendant.  There  it 
was  contended,  that  the  covenant  that  the  lease  was  inde- 
feasible was  restrained :  a  stranger  entered,  and  breach  was 
assigned,  that  at  the  time  of  making  the  assignment,  the 
kaae  was  not  good  and  indefeasible.  The  Court  held, 
that  the  breach  was  well  assigned,  for  that  the  first  sen-' 
tence  was  distinct,  and  contained  a  general  covenant,  not 
restrained  by  the  latter  sentence.  Now,  in  this  case,  the 
latter  sentence  follows  the  first'  immediately,  with  the 
words  '^and  that  the  plaintiff  should  quietiy  enjoy,  8lc.'* 
The  authority  of  this  case,  in  point  of  law,  has  never 
been  questioned ;  and  it  was  lately  mentioned  with  much 
approbation,  and  relied  upon  by  that  eminent  and  very 
learned  Judge,  Mr.  Justice  Le  Blanc,  in  Barton  v.  Fiiz* 
gerald.  Lord  Eldon  felt  the  difficulty  arising  from  it, 
in  giving  the  judgment  of  the  Court  in  Browning  v. 
Wright,  for  he  stated  that  some  of  the  cases  depended  on 
the  distinction  between  freehold  and  leasehold  property, 
and  said  the  case  cited  from  that  eicellent  book,  the  Re- 
ports of  Saunders,  meaning  the  case  of  Gainsford  v.  Grif- 
JUhs,  was  an  estate  of  leasehold.  That  case,  therefore, 
I  consider  as  of  unimpeached  authority,  and  very  strong  in 
faivour  of  the  platntiflTs  claim ;  nay,  it  was  a  stronger  case 
to  decide  for  the  absolute  nature  of  the  covenant,  for  the 
general  words  are  not  in  it.  The  case  of  Noft/e  v.  King 
(a),  which  has  not  been  adverted  to  in  the  present  aigu- 
inent,  was  a  case  of  executors,  who  covenanted,  as  the  de- 
fendant has  done  here,  for  there  were  the  words,  ''  any 
other  person  or  persons  whomsoever.''  It  was  there  con- 
tended, that  executors  could  only  be  understood  to  cove- 
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181f .         diat  time^  by  Mr.  Jiutke  Grou,  Mr.  Justice  Le  Blgnc, 

HlND>  ^^^  ^^'  ^^^^^^^  ^yt^f  >u[^  ^bey  held  most  clearlj,  tkd 
the  releasorsy  (although  we  find  the  words  thefe,  as  herei 
^  for  and  notwithstanding  any  act^  &c.  done  by  them, 
•r  any  of  them,  to  the  contraryi*^  had  a  good  title  to 
convey;  aoddsto  that  they,  '<for  and  notwithstandiog suj 
such  matter  or  thing  as  afortsaid/*  bad  good  right  aud  {aU 
power  to  grant;  yel  that  those  restricti?e  words  did  not 
lestnHD  ihe  general  words, ''  and  likewise  that  ibe  lekasee 
should  peaceably  enter,  hold,  and  e^oy,  the  pneouDet 
granted,  without  the  lawful  let  or  disturbance  of  ihe  re- 
leasors, their  heirs  or  assigns,  or  for  qr  by  aujf  other  per- 
son  or penoiiswliaiioecer.^  That  too  was  a  case  of  free- 
bold,  and  tiie  Court  bad  before  them,  the  case  of  Brmtu- 
ing  V.  fVrig/ii,  and  diey  thought  and  held,  that  the  gtac- 
rality  of  the  coveiumt  for  quiet  enjoyment,  was  not  re- 
strained by  the  qualified  covenant  for  good  title  and  light 
to  convey,  in  perfect  consistency  with  the  case  of  BravH' 
vtg  V.  1\ right.  But  how  could  they  do  so?  For  tbit 
plain  reason,  because  of  those  general  words,  which  are 
also  in  this  case,  but  which  are  not  in  the  case  of  Bromth 
ing  V.  IVrightf  though,  in  all  other  respects,  it  is  pre- 
cisely the  same.  But  it  is  said,  tlie  apparent  intention 
there  was,  that  the  releasor  meant  to  take  all  the  cliaigeii 
&c»  upon  Iiim,  because  he  excepted  %ihat  be  did  not  meaa 
to  bear>  namely,  the  chief  rent,  and  shcMed  that  he  OMsot 
to  remain  liable  to  every  thing  else.  But  still  1  think  it 
may  be  said,  (if  the  report  of  that  J  u<%ment  be  accurate, 
vbich  no  doubt  it  is,)  that  this  circumstance  forms  no  ingre- 
dient in  it ;  it  is  not  even  hinted  at,  and  is  only  mentioned 
by  Lord  Eilenborough,  in  stating  the  record.  And  1 
think  I  may  venture  to  state,  without  fear  of  contiadic- 
tion,  that,  if  ever  there  existed  a  Judge,  who  luminously 
and  pcr8picuou!>ly  slated  the  grounds  of  a  written  judg* 
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meiity  what  he  did,  and  what  he  did  not  rely  upoOi  that 
noble»  very  learned  and  excellent  person,  was  the  man, 
and  therefore,  it  is  impossible  ever  to  mistake  his  mean- 
ing,  though  one  may  happen  not  to  come  to  the  same  con- 
clusion. As  I  most  perfectly  coincide  with  that  judg' 
mentylam  of  opinion,  that  the  covenant  for  quiet  enjoy- 
ment, in  this  case,  is  not,  in  point  of  necessary  construc- 
tion, to  be  restrained  in  the  manner  contended  for  by  Iht 
defendant,  and  consequently,  in  my  view  of  it,  that  there 
ought  to  be  judgment  for  the  plaintiff. 


1819. 


NlNB 


Lord  Chief  Justice  Dallas. — The  question  in  ibis 
case  arises  on  the  covenant  for  quiet  enjoyment,  namely, 
whether  it  is  confined  to  the  acts  of  the  covenantor, 
and  those  claiming  under  him,  or  applies  to  the  acts  of  ail 
other  persons  of  any  description  whatsoever.  And  is 
this,  as  in  every  similar  case,  it  is  a  question  of  intention 
to  be  collected,  not  merely  from  the  words  of  any  on6 
covenant,  but  by  comparing  all  the  covenants,  each  with 
the  other,  so  that  the  construction  be  made  on  the  en* 
tire  deed,  and  this,  without  reference  to  the  order  in 
which  the  covenants  are  found.  In  the  present  case, 
the  first  covenant  is  for  a  good  and  valid  lease,  notwith- 
standing any  act  done  by  the  covenantor,  or  by  those  wbp 
may  claim  under  him,  to  the  contrary.  Next  comes 
die  covenant  on  which  the  breach  is  assigned,  namely,  the 
covenant  for  quiet  enjoyment,  and  it  is  for  quiet  enjoy* 
ment  against  the  covenantor,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  and  if  it  stopped  here  it  would  be 
clearly  restrictive.  But  these  words  are  added,  on  which 
the  difficulty  arises,  ''or  any  other  person  or  persons 
whomsoever.*'  The  clause  of  indemnity  then  follows : — It 
is  ''  To  keep  harmless  and  indemnified,  against  all  acts 
done  by  the  covenantor,  or.  those  claiming  under  him,''  drop- 
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{Mg  the  words  in  the  co?enaiit  for  quiet  eojoyoientyfii^ 
'^  against  the  acts  of  all  persons  whomsoeyer."     Lastly* 
comes  the  covenant  for  further  assurance ;   and  here  again 
the  words  ''or  any  other  person  or  persons  wfaomsoefer,'' 
recur;,  but  again  limited  to  the  covenantor  and  his  w- 
presentatives,   or  any    person    claimmg    under    him  or 
them,  so  as  to  be  again  clearly  restrictive,  in   the  leass 
in  which  I  understand  them«     Every  case  of  this  sort 
must  contain  covenants  apparently,  or   often  reaUy  is* 
consistent,  for  it  is  only  from  such  inconsistency  tint 
the  caa^  arises,  and    it  is  doing  nothing  towards  8oIv<- 
ing  the  diflhml^  to  take  the  words  of  any  separate  co- 
venant; the  rule  is,  that  if,  to  give  to  words  what  migM^ 
seem  to  be  their  meaning,  if  taken  by  tfiemselves,  woaM 
be  inconsistent  with  the  general   purview  of  the  deed 
as   to  be  extracted  from  all  the  covenants,  or  to  a^ 
press  it  differently,  as    the  evidence    of   intention   maj 
appear  on  the  vihole ;  so  each  particular  covenant  bmuC 
be  construed.     With   respect  to  the  deed  in  questioo, 
one  would  naturally  suppose,  that  in  covenanting  iot  Ae 
validity  of  the  lease,  the  lease  being  the  subject  to  be 
assigned,  the  covenantee  would  stipulate  in  terms  of  u 
extensive  meaning  as  possible,  if  the  parties  so  meant; 
but  the  covenant    in   question,  is  restrained  to  the  co> 
venantor  and    his   heirs  or  assigns,    but  it   is  asked^  if 
nothing   more  was  meant,  why  in  the  covenant,   whidi 
immediately  follows,   are  words  introduced,    which,  of 
themselves,   import  a  great  deal  more?     And   this  cer- 
tainly raises  the  diflSculty ; — Are  those  words,    becaoss 
placed  last,  to  extend  the  former  words,  or  are  the  former 
special  words  to  restrain  the  subsequent  general  words  f 
or   are  the  subsequent  general  words  to  be  considered 
as    extending    the  former    restrictive  w*ords  f— -Are  *tbe 
subsequent  restrictive  words,  into  which   the  deed  again 
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relapses  in  the  co? etmnt  for  indemnity^  to  narrow  the  gencN^ 
rai  words  in  the  covenant  for  quiet  enjoyment  f  and  what 
are  we  to  say,  when  we  find  that  the  latter  special  words 
are  again  followed  by  the  general  words  in  the  concluding 
coYenant  for  further  assurance,  and  Acre  agam  restrained 
to  acts  done  by  them,  claiming  under  the  covenantor? 
As  hr  as  light  is  to  be  derived    from    cases,  that    of 
JBrovfiiitg  V.  fVright  contains  a  reference  to  most  of  those 
to  be  found.    As  to  the  case  itself,  it  does  not  seem  to 
Bie  to  touch  the  present ;  there  the  covenant  for  title  was 
qualified;  so  v^as  the  clause  of  warranty;  equally  so  the 
stipulation  for  mdeieasibility  of  estate ;  and  lastly,  such 
was  the  covenant  for  quiet  enjoyment,  nor  was  even  the 
covenant  for  right  to  convey  general,  for  it  was  only  to 
ooQvey  in  manner  aforesaid,  connecting  therefore  by  words 
of  reference^  the  individual  covenant  with  the  preceding 
restrictive  covenants,  and  equally  throwing  light  on  the  co- 
venants which  followed,  taking  ail  the  covenants  together, 
with  or  without  reference  to  the  order  in  which  they 
stood.   In  Gaimford^.  Griffiihi,  the  covenant  was  general, 
Aat  the  lease  was  indefeasible,  differing  therefore  from 
this,  in  which  it  is  special  and  limited;  and  the  only 
question  appears  to  have  been,  whether  the  special  words 
in  the  covenant  for  quiet  enjoyment,  could  restrain  the 
general  words  in  the  former  covenant,  which  the  Court 
held  they  could  not.     Broughion  v.  Conway  does  not 
seem  to  me  to  apply.— The  cpvenant  was,  that  the  party 
had  done  no  act  to  impeach  the  property  in  question,  but 
that  the  assignee  might  qoietly  enjoy,  without  let  of  him,  or 
of  any  other  person,  and  the  words  **  but  that,**  were  con- 
sidered as  being  dilatory,  and  dependant  on  the  precedent 
matter,  and  no  new  matter  or  sentence,  and  the  ground  of 
decision  was  the  precise  form  of  the  particular  covenant. 
Without  dwelling  on  intermediate  cases^  Nvhich  does  not 
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.iq>pear  to  me  to  be  necessary,  I  shall  oow  come  to  tbe 
CB9eo(  Howell  V.  Richards,  and  examine  bow  far  it  istt* 
milar,  and  in  what  respects  it  differs  from  tbe  present 
The  covenant  for  title  there  was  of  a  limited  nature  like  the 
present,  so,  as  to  right  and  authority  to  convey ;  the  coie- 
nant  for  quiet  eiiyoyment  was  in  the  same  terms  as  tbe 
present,  and  the  last  covenant  being  general  in  its  terau, 
the  question  arose,  whether  it  was  restrained  by  tbe  prece- 
dent special  clauses ;  and  thus  far  the  two  cases  eucdj 
agree.     But  now  the  difference  arbes,  and  it  is  this : .  h 
Howell  V.  RichardSf   the  covenant  to  indemnify,  follow- 
ing  that  for  quiet  enjoyment,  was  in  the  most  conpre- 
hensive  terms,  with  a  single  saving  as  to  a  chief  rent,  and 
on  this,  in  giving  the  judgment  of  the  Court,  Lord  £Ueii- 
borough  greatly  relied ;  but  here  the  covenant  for  indenH 
nity  is  special,  and  confined  to  acts  done  by  the  covenantor, 
or  those  claiming  under  him.    As  applied  to  the  ^une 
subject,,  the  special  and  restricting  covenant  follows  the  ge- 
neral one.    And  this  makes  the  reasoning  in  Howell  ▼. 
Richards  apply  the  other  way.     Lord  Ellenborough  diere 
said,  *  The  person  using  the  general  words,  (which  were 
the  last  words)  could  not  forget  that  he  bad  immediately 
before  used  special  words  of  a  narrower  extent.**    Apply 
this  to  the  present  case,  in  which  special  words  foUow  the 
general    words,  and  therefore,  if  the  general    words  io 
Howell  V.  Richards,  because  the  last  words  used,  were  to 
enlarge  the  special  preceding  words,  the  special  words  liere, 
because  the  last  used,  should  restrain  the  general  f  so  that, 
if  in  the  order  in  which  they  are  found,  the  words  last  ut- 
tered by  the  party,  be  to  make  in  any  respect  tbe  distinc- 
tion, the  case  of  Howell  v.  Richards,  instead  of  beisg 
an  authority  for  the  plaintiff,  is  an  authority,  as  for  as  ike 
reasoning  goes,  in  favour  of  the  covenant  being  restrictiw. 
Nor  does   this   observation    merely   attach    upon  what 
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is  said  in  the  judgment  there  given,  but  it  seems  to  me,  so 
to  apply  on  the  sense  and  reason  of  the  thing ; — at  all  events 
in  the  circumstances  belonging  to  each,  the  cases  differ. 
Here  the  covenant  for  further  assurance,  the  last  in  the  deed, 
is  to  me  clearly  restrictive.  The  words  occur,  as  in  the 
covenant  for  quiet  enjoyment,  ^*  all  and  every  other  person 
or  persons  whomsoever,*'  preceded  by  the  words,  **  his 
executors  and  administrators  -^  and  in  a  subsequent  part  of 
(he  same  covenant,  these  words  are  explained,  and  qua- 
lified by  the  words  '^  in  trust  for  him  or  them ;"  that  is, 
the  covenantor  or  his  assigns,  shewing,  that  in  the  former 
covenant,  they  were  made  use  of  in  the  same  sense. 
Without  rejecting  therefore  these  words,  this  will  give  a 
meaning  consistent  with  all  the  other  covenants,  shewing 
that  tlie  covenantor  meant  only  to  covenant  against  his  own 
acts,  and  those  claiming  under  him.  On  the  whole,  there- 
fore, when  I  find  the  deed  begin  and  end  with  a  restric- 
tive covenant,  when  I  find  intermediate  restrictive  cove- 
nants, when  I  find  in  the  very  clause  in  which  the  sup- 
posed general  covenant  occurs,  that  it  is  immediately 
preceded  by  a  restrictive  covenant;  when  I  farther  find,  that 
to  suppose  the  general  words  were  added  to  enlarge  the 
restrictive  words,  would  be  inconsistent  with  special  re- 
straining words  which  immediately  follow,  and  would  give 
tlicm  a  sense  different  from  what  they  bear  in  a  subsequent 
covenant : — Putting  all  these  circumstances  together,  and 
having  to  assign  a  meaning  to  the  general  words,  not 
merely  by  themselves,  nor  even  as  they  follow  special 
words,  but  as  they  themselves  are  in  every  subsequent 
covenant  followed  by  restrictive  words;  if  there  were 
more  of  difficulty  in  this  case  than  appears  to  me  to  be- 
long to  it,  still,  on  die  whole,  I  should  be  of  opinion  that 
tlie  general  intention  is  clear,  and  in  favour  (>f  a  clear  in- 
tention ;  that  is,  such  intention  to  be  collrcleil  fn>ni  the 
whole  deed,  I  should  consider  that  these  Wi>r(ls  inij;litcven 
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be  rejected,  if  necessary.  But  this  I  do  not  see  any  M- 
cessity  to  do,  because  1  think  ^  all  persons  whatsoeferf 
must  be  construed  to  mean  persons  of  the  desciipdoo 
in  the  >K)ther  covenantsi  that  is,  persons  daiming  oBder 
the  covenantor,  or  persons  claiming  under  them;  Md 
that  they  are  in  the  nature  of  sweeping  and  compre- 
hensive words,  introduced  to  give  the  laigest  eflkt 
to  the  special  words,  reference  being  badvto  their  spscial 
nature,  and  as  sueh,  ranging  under  known  rales  of  eon- 
struction,  and  are  to  be  explained  and  applied^  as  I  btie 
already  stated. 

Agreeing  tlierefore,  with  my  Brothers  Burrougk  sad 
Richardsottf  I  am  of  ppinion  tliat  the  judgment  must  be 
for  the  defendant. 

Judgment  for  the  defendant 


Wednesday, 
June  30. 


Swain  v.  Morland,  Esq.  late  ^leriff  of  Kext. 


A  /ieri  facias  This  was  an  action  of  debt  for  money  had  and  re- 
issued at  the  ceived  by  the  defendant  to  and  for  the  use  of  the  plaintiff, 
plaintiff,  on  ^^^  commenced  in  Easter  Term,  1818,  to  which  Ae 
Friday  14th  of  defendant  pleaded  nil  debet,  whereupon  issue  was  joined. 

November,  The  cause  came  on  for  trial  before  Lord  Chief  Jnstice 

against  the     •  , 

goods  of  /.  S.     Dallas,   at  the   Sittings    at    Guildhall,   after    the  hst 

On  Saturday     Michaelmas  Term,  when  a  verdict  was   found  for  the 
sheriff  se'ized     P'ai"^*^  f^r  .£409.   135.,  subject  to  the   opinion  of  the 
and  sold  part     Court  on  the  following  case, 
of  the  goods, 

and  the  remainder,  by  twelve  o  clock  on  Monday  the  17th.  After  they 
had  been  delivered  to  the  purchasers,  and  removed,  but  while  the  money 
arising  from  the  proceeds  of  the  sale,  remained  in  the  hands  of  the  sheriff, 
namely,  at  six  in  the  evening  of  the  17th,  a  writ  of  extent  was  delivered 
to  him : — Held,  that  by  the  sale,  the  execution  of  the  plaintiff  was  exe- 
cuted, and  that  he  might  recover  the  monies  levied  under  such  sski 
from  the  sheriff,  in  an  action  for  money  had  and  received. 


IN   THE   JFIFTT-NINTH   YEAR  OF  GEO.    III. 


741 


In  Augiaif  1817,  John  Sage  and  Thomas  Pomfreti 
being  indebted  to  the  plaintiff^  executed  a  warrant  of  at- 
lomey  for  «£800y  with  a  defeasance  for  the  payment  of 
£400  and  interest,  on  the  14th  of  November  following. 
The  phintiff  caused  judgment  to  be  entered  up  on  such 
warrant  of  attorney;   and,  on  the  same  day,  a  writ  of 
fieri  faciaif  tested  on  the  25th  of  June,  1817,  returnable  in 
eight  days  of  St.  Martin^  and  indorsed^  to  lery  «£409.  135. 
besides  poundage-fees,  &c.,  was  issued  upon  the  judgment' 
against  Sage  and  PomfreU,  directed  and  delivered  to  the 
defendant  as  sheriff  of  Kent.    The  defendant,  as  sheriff, 
granted  his  warrant  on  the  above  writ  on  the  said  14th 
of  November,  and  on  the  following  day,  being  Saturday, 
the    15tb,  he  entered  and    seized   the  goods  and    chat- 
tels of  Sage  and  Pomfrett,  and  began  to   sell   the  same, 
and  having,  on  that  day,  sold  part  of  the  said  goods  and 
chattels,  t^iz.  to  the  amount  of  ^146.  Si.  5d.  continued 
such  sale  by  disposing,  in  like  manner,  of  the  remainder 
thereof  on  Monday,  the  17th  of  the  same  month;  and  all 
the  goods  and  chattels  so  seized  and  sold,  were  moved  off 
the  premises  of  Sage  and  Pomfrett,  on  the   17th  of  No- 
vember,  before  twelve  o'clock  of  that  day,  by  the  respec- 
tive buyers  thereof,  who  paid  for  the  same  at  the  time  of 
removing  the  goods.     Some  days  after  such  removal  and 
payment,  the  defendant,  as  sheriff,  was  called  upon  to 
pay  over  to  the  plaintiff  the  money  so  levied  under  the 
writ,  which  he  refused  to  do;  and  upon  being  afterwards 
ruled  to  return    the  writ,  he  made  the  following  return, 
viz.  **  That  by  virtue  of  the  writ  to  him  directed,  he  did 
levy  and  receive  die  sum  of  «£413.  l6s.  which  money  then 
remained  in  his  hands ;  and  further  returned,  that  after  the 
execution  of  the  said  writ,  to  wit,  on  the  17th  November 
dien  last   past.  His  Majest/s  writ  of  extent,  tested  the 
same  day,  was  delivered  to  him  against   the  goods  and 
chattels,  lands,  debts,  &c.  of  Thomas  Pomfrett  and  one 
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William  Sage,  for  the  sum  of  i*ld6l.  165.  5d. ;  aod  that, 
oil  the  26lh  of  November',  a  certain  other  writ  of  exteot^ 
tested  the  22d  of  November,  was  delivered  to  hini»  agiimt 
the  goods  and  chattels,  lands,  debts,  8cc.  of  John  &^, 
in  the  writ  of  jfieri  facias  mentioned,  for  the  sum  of 
£l36l.  1&.  5d.f  and  that  in  obedience  to  the  saidwiit 
of  extent,    he  had    taken  inquisitions   thereon,   a  cofij 
whereof  was  to  the  return  annexed;  and  tiie  defeodaat 
further  returned,  that  Sage  and  Pomfrett  had  not,  nor 
had  either  of  them,  any  goods  or  chattels  in  bis  bailiwid 
(save  and  except  the  goods  and  chattels  seized  bj  fain 
under  and  by  virtue  of  the  said  writs  of  exteat)^  wberebj 
he  could  cause  to  be  levied  the  debt  and  damages  io  the 
writ  oi fieri  facias  mentioned,  or  any  part  thereof."   Tlien 
followed  two  inquisitions  taken  under  the  extent,  and  le- 
fcrred  to  in   the   defendant's   return,  the  first  of  whidi, 
after  stating  what  effects  Pomfrett  was  possessed  of  on  tbe 
17th  of  November  and  the  10th  of  December  (tlie  day  of 
taking  the  inquisition),  found,  that  by  virtue  of  a  ^rit  of 
fieri  facias  issued  out  of  the  Court  of  Common  Pleas  at 
Westminster,  against  the  goods  and  chattels  of  Sage  and 
Pomfrett,  returnable   in  eight  days  of  St.  Martin,  and 
indorsed,  "  Levy  ^409.  I65.  besides  poundage-fees,  Sec," 
the  sum  of  ^413.  Is.  (yd.  was,  on  the  day  and  year  afore- 
said, and  on  the  day  of  taking  that  inquisition,  remaiuiif 
in  the  hands  of  the  defendant  as  sheriff;  all  which  goods 
and  chattels,  effects,  and  sums  of  money,  he,  the  sberiffi 
on  tlie  day  of  taking  the  inquisition,  had,  by  virtue  of  the 
writ  thereunto   annexed,  seized  and  taken  into  His  Ma- 
jesty's hands;  and  that  Pomfrett  had  not,  on  the  day  in 
the  said  writ  mentioned,  nor  at  any  time  since,  any  laink, 
Su:.  or  any  goods  or  chattels,   oilier  than  as  thereinbefore 
mentioned,  nor  had  •SV/o^e,  in  the  said  writ  mentioned,  anj 
tiling  within  liis  bailiwick  tliat  coiiUl   bo  extended,  seized, 
oj  nppraised.     The  .second  inquisitiiiU  was  siniilar  to  the 
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first|  except  as  to  stating  what  effects  Sage  was  possessed 
of  on  the  22d  of  November,  and  at  the  time  of  taking  the 
inquisition.  The  money  so  levied  by  the  defendant,  as 
sheriff,  under  the  writ  of  Jieri  facias,  was  again  de- 
manded, and  he  again  refused  to  pay  the  same  to  the 
plaintiff.  The  writ  of  extent  was  issued  on  the  17th  of 
November,  and  tested  on  the  same  day,  but  not  received 
by  the  sheriff  until  six  o'clock  in  the  evening  of  that  day. 
If  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  maintain  the  action,  then  the  verdict  was  to 
stand  for  the  sum  of  «£409>  1 3s. ;  but  if  the  Court  should 
be  of  opinion  that  the  action  could  not  be  maintained, 
then  a  nonsuit  was  to  be  entered. 

The  cause  came  on,  for  argument  on  a  former  day  iu 
this  Term,  when 
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Mr.  Serjt.  Copley,  for  the  plaintiff,  premised,  thai  the 
distinction  taken  in  cases  of  this  description  was,  whether 
there  has  been  any  alteration  of  the  property  or  not.  Liord 
Chief  Baron  Macdonald,  in  the  case  of  Rex  v.  Wells  and 
Allnutt  (a),  said,  **  That  the  principle  on  which  the  case  of 
JRex  V.  Cotton  (b)  was  decided,  was,  that  if  the  King*s  ex- 
ecution bore  teste  before  the  property  was  altered,  it  bound 
tliat  property ;  that  if  the  premises  were  just,  it  reached 
goods  taken  in  execution,  but  not  sold ;"  and  he  further 
observed,  that  "  the  case  of  Cooper  v.  Chitty  (c),  seemed  de- 
cisive, as  it  was  there  laid  down,  that  on  sale  by  the  sheriff 
before  assignment  under  a  commission  of  bankruptcy,  no 
action  can  be  maintained  by  the  assignees.  But  if  the 
assignment  had  taken  place  after  the  delivery  of  the  writ, 
but  before  sale,  an  action  would  lie  against  him,  and  it 
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would  be  a  trespass  in  him  to  sell,  when  the  property  wis 
altered  by  assignment."  In  this  case  the  property  was 
altered  by  the  sale,  and  the  goods  paid  for  by  the  buyers 
before  the  writ  of  extent  was  delivered  to  the  sheriff,  and 
as  they  were  taken  and  sold,  the  sheriff  held  the  money 
in  trust  for  the  plaintiff.  This  principle  appears  to  be 
established  by  analogy  to  cases  of  bankruptcy ;  between 
the  act  of  bankruptcy  and  the  assignment  of  the  bankrupt's 
effects,  there  is  no  change  of  property  as  against  the 
Crown,  but  by  the  assignment,  the  property  is  altered, 
and  if  the  writ  of  extent  be  tested  after  the  execution  of 
the  assignment,  the  Crown  is  barred.  The  case  of  Bex 
V.  tVells  and  Allnutt  has  not  only  been  recognised  but 
adopted  by  the  Court  of  Exchequer  in  a  late  decision  (% 
and  the  principle  respecting  the  alteration  of  property  has 
been  there  fully  confirmed.  Here  it  may  be  said  that  the 
writ  of  extent  issued  on  the  same  day  on  which  part  of  the 
goods  were  sold,  and  that  in  law  there  is  no  fraction  of  a 
day,  but  the  property  was  already  transferred.  Generally 
speaking,  if  two  writs  issue  on  the  same  day,  the  King's 
must  have  the  priority  ;  but  here,  the  property  was  devested 
and  sold  before  the  Crown  hud  taken  any  steps  whatever, 
as  it  was  sold  and  paid  before  twelve  o'clock,  and  the  writ 
of  extent  was  not  delivered  to  the  sheriff  until  six.  It  is 
not  stated  that  the  writ  was  tested  or  issued  before  twelve, 
and  when  the  property  is  transferred  by  sale,  the  money 
arising  from  such  sale  belongs  to  the  party  for  whom  the 
goods  are  sold ;  and  the  defendant  has  returned  that  he  has 
levied  a  certain  sum  of  money  which  still  remains  in  his 
hands,  and  which,  under  the  circumstances  of  this  case, 
he  ought  to  have  paid  over  to  the  plaintiff. 


Mr.  Serjt.  LenSf  contra. — ^The  question  in  this  case 
turns  on  a  very  narrow  point.     If  the  sale  had  been  com- 


(•)  Which  has  not  yet  been  published. 
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eledy  the  proceeds  produced  by  it  would  have  belonged 
the  pikintiffy  and  if  the  goods  had  been  delivered  to  tiie 
lyers,  there  could  have  been  no  difficulty  whatever ;  but 
e  question  is,  whether  or  not  these  things  have  been 
odudedy  and  the  defendant  contends  that  theycannot.be 
considered  until  the  money  arising  from  the  sale  is 
tually  delivered  to  the  persons  under  whom  such  levy 
IS  made.  If  so,  the  writ  of  extent  is  in  time  if  it  in- 
rvene  at  any  period  before  the  entire  completion  of  the 
locution  before  the  delivery  of  the  money  to  the  party, 
he  plaintiff  here  had  never  any  property  in  the  goods, 
It  had  merely  a  right  to  obtain  them  under  a  due  process 
law.  [Lord  Chief  Justice  DcUlas, — ^This  being  an 
tion  for  money  had  and  received,  is  not  the  sheriff  liable 
e  moment  he  receives  it  ?]  In  common  cases,  where  the 
rown  does  not  intervene,  it  is  true  he  ought  to  pay  over 
e  money  to  the  party,  but  not  so  where  a  writ  of  extent 
IS  been  issued.  It  is  very  doubtful  whether  this  is  the 
'oper  form  of  action  to  compel  the  sheriff  to  do  this, 
r  where  money  is  levied  by  distress  by  one  who  has  no 
^t  to  distrain,  an  action  for  money  had  and  received 
ill  not  lie  by  him  who  has  such  right ;  for  the  money 
vied  was'  never  his.  Here,  however,  there  is  a  distic- 
>n  between  money  received  by  the  sheriff,  as  in  the 
tse  of  a  common  execution;  for  here  it  is  received  for 
m  use  of  the  person  who  shall  be  ultimately  entitled  to 
.  The  Court,  in  the  case  of  Thunton  v.  Mills  (a),  did 
)t  determine  whether  the  writ  of  extent  was,  under  the 
irticular  circumstances,  entitled  to  priority,  but  only  that 
le  plaintiff  could  not  maintain  an  action  for  money  had 
id  received  against  the  sheriff,  for  the  proceeds  of  the 
de  under  a  writ  oivenditioui  exponas  \  but  that  case  de- 
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cided,  that  money  received  by  the  sheriff,  was  ia  the 
custody  of  the  law,  and  in  his  hands  as  sheriff,  to  be 
eventually  disposed  of,  and  that  neither  the  goods  nor  the 
money  were  the  property  of  the  parties  until  they  bad 
actually  been  delivered  over ;  this,  therefore,  is  not  tbe 
ordinary  case  of  goods  belonging  to  A*  JB.,  and  the  mooej 
received  by  the  sheriff  for  such  specific  goods;  for  tbe  die- 
riff  is  here  the  officer  of  the  Court.  A  plaintiff  in  an  action 
has  no  right  to  the  produce  until  the  sale  is  completed,  aod 
the  money  arising  therefrom  delivered  over.  If  the  money 
arising  from  the  sale  remains  in  the  same  state  as  if  it  were 
paid  over  to  the  plaintiff  in  the  execution,  or  tbe  sheriff  held 
it  as  trustee  for  him,  this  action  might  be  maintsunable ;  but 
if  the  sheriff  be  not  such  trustee,  and  new  rights  arise  before 
his  duty  be  discharged,  the  right  of  the  Crown  may  attach. 
If  tlie  money  received  from  the  purchaser,  when  the  pro- 
perty is  sold,  belongs  to  the  plaintiff  in  the  execution,  there 
would  be  an  end  of  the  question : — That  was  the  ground  of 
the  argument  in  the  case  of  Thurston  v.  Mills,  but  there, 
the  goods  were  unsold  when  the  writ  of  extent  came  to 
the  sheriff's  hands ;  the  question  here  is,  what  is  a  com- 
plete change  of  property  ?  it  is  true  that  it  is  changed 
for  some  purposes  by  the  sale,  but  the  difficulty  is, 
whether  the  proceeds  of  such  sale  are  to  be  transferred  to 
the  plaintiff  in  the  execution.  The  cases  of  Rex  v.  Welh 
and  Allnult,  and  Rex  v.  Cotton,  have  decided,  that  the 
plaintiff  in  execution  has  not  a  special  property  in  tbe 
goods,  but  must  even  be  considered  as  a  perfect  stranger, 
and  as  one  who  possesses  no  title  whatever  to  them. 
Here,  the  qioncy  is  in  the  hands  of  the  sheriff  for  the  mere 
purposes  of  law,  and  tliough  the  property  of  the  de- 
fendant in  execution  is  gone,  and  such  property  is  ahered 
by  sale,  yet  it  does  not  belong  to  the  plaintiff  in  execution 
unless  he  purchases  himself,  and  the  money  produced  bj 
the  ^^Ie  of  such  property  cannot  be  bis  till  the  law  vests 
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k  inr  him  by  actual  delivery ;  the  proceeds  of  the  sale  of 
the  goods  cannot  be  distinguished  from  the  goods  them*- 
selves,  and  if  he  has  no  title  to  the  goods,  he  has  none 
to  the  proceeds.  The  plaintiff  in  execution  has  merely  a 
general  right,  because  the  gopds  have  been  levied ;  but  it 
does  not  follow  that  he  is  entitled  to  the  whole  of  their 
proceeds  when  they  have  been  converted  into  money. 
The  only  case  to  shew  that  the  money  produced  by  the 
sale  must  follow  the  property,  is  that  of  Rex  v.  Bow- 
^g^  (^)  y  there,  an  extent  issued  in  aid,  and  goods  were 
found  and  seized,  and,  upon  a  venditioni  exponas,  the 
sheriff  returned  that  he  had  the  money;  then  came  an 
immediate  extent  for  the  Crown,  which  also  found  the 
goods  first  extended ;  and  the  G>urt  held  that  the  King 
should  have  them,  but  not  if  diey  had  been  delivered. 
An  immediate  extent  must  be  preferred  to  im  extent  in 
aid,  for  the  one  is  a  prerogative  writ,  and  supersedes  the 
other,  and  there  the  immediate  extent  issued  after  the 
goods  were  sold,  and  the  sheriff  had  the  money,  and  he 
could  not  have  paid  it  over  without  the  consent  of  the 
Crown.  Although  here,  the  goods  were  converted  into 
money,  still,  as  such  money  had  not  been  paid  over,  it 
might  be  considered  as  being  in  progress,  for  it  not  only 
remained  in  the  hands  of  the  sheriff,  but  he  returned 
for  answer,  that  it  was  in  his  possession,  between  the 
time  of  sale,  and  the  issuing  the  writ  of  extent.  In 
Rex  V.  fVells  and  AUntUt,  it  was  held  that  the  extent  is 
in  time  if  it  be  delivered  at  any  moment  before  execution 
executed,  though  after  the  delivery  of  a  Jieri  facias  at  the 
suit  of  a  subject,  to  the  sheriff.  An  execution  cannot 
fiiirly  be  said  to  be  executed  before  the  money  raised  by  the 
sale  be  paid  over  to  the  plaintiff  in  execution.     If  the  ipo- 
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ney  be  not  paid  o?er,  the  sheriff  might  b?  ruled  to  bring 
it  into  Court,  and^  under  the  circumstances  of  this  cas^ 
would  they  order  him  to  pay  it  over?  If  not,  it  is  quite 
clear  that  this  action  cannot  be  supported,  as  the  goods 
were,  in  fact,  never  the  property  of  the  plaintiff.  Od 
the  facts  of  this  case,  it  is  dear  the  plaintiff  cannot  re- 
cover, for  in  1/iw  there  can  be  no  fraction  of  a  day,  and 
as  only  part  of  the  goods  were  sold  on  the  Saturday,  aad 
the  remaining  part  on  the  Monday,  and  although  such 
latter  sale  might  take  place  before  the  sheriff  received  the 
writ  of  extent,  still  the  Crown  is  entitled  to  the  produce 
of  all  the  goods  sold  on  that  day,  at  whatever  hour  the 
writ  might  have  been  tested ;  for  a  writ  of  extent  shall 
have  a  priority  although  it  be  issued  at  a  later  period  of  the 
day,  if  the  money  be  uot  actually  paid  over  by  the  AenS 
to  the  plaintiff  in  execution,  before  such  writ  is  reo^ved. 
As  to  the  effect  of  an  assignment  in  bankruptcy,  so  as  to 
divest  the  King's  right  afterwards,  the  assignment  changes 
the  property  to  the  assignees,  who  are  therefore  put  in  the 
place  of  the  bankrupt.  Here  the  ri^ts  of  the  purchasers 
are  not  affected,  and  in  the  cases  of  bankruptcy,  no  third 
persons  intervene,  as  the  sheriff  does  here,  nor  has  the  pro- 
perty been  transmuted  into  money.  In  Rex  v.  Earl  (a), 
ao  extent  and  a  commission  of  bankruptcy  issued  the  same 
day,  and  it  was  held  tliat  the  extent  should  have  the  pre- 
ference, but  here  no  fraction  of  a  day  can  be  received. 
The  money,  therefore,  in  this  case,  only  remains  io  the 
hands  of  the  sheriff  as  an  officer  of  the  Court,  and  not  as 
the  trustee  of  the  plaintiff,  and  as  the  latter  had  not  re- 
ceived the  fruits  of  his  execution,  he  is  not  entitled  to 
recover  in  this  action. 


Mr.  Serjt,  Copley  in  reply,  adniitted,  that  if  an  acdon 
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for  money  had  and  received  did  not  lie  against  the  de- 
fendant as  sheriff,  that  the  plaintiff  would  not  be  entitled 
to  hb  claim ;  but  he  insisted  that  that  proposition  could 
not  be  sustained.  That  it  was  quite  clear,  if  a  sheriff 
levy  under  9i  fieri  facioif  he  is  liable  to  an  action  for 
money  had  and  received  at  the  suit  of  the  party  by  whom 
the  writ  was  issued,  immediately  on  the  levy  being  made. 
An  action  of  this  nature  is  of  the  most  common  descrip- 
tion. The  case  of  Thurtton  v.  Milk  (a)  is  decisive  as  to 
this  point.  It  was  there  considered  by  the  Court,  that  if 
the  money  had  been  levied  under  the  fitri  facias^  the 
sheriff  would  have  been  immediately  liable,  but  he  did 
not  levy  under  that  writ,  but  only  under  the  venditioni 
exponas  on  which  the  sale  took  place.  In  Perkinson  v. 
Gilford  (&),  it  was  resolved  that  debt  would  lie  against 
the  executors  of  the  sheriff  for  money  levied  under  ^  fieri 
Jacias,  although  he  had  not  returned  the  writ.  That  is  all 
that  is  required  in  this  case,  for  if  the  plaintiff  in  execution 
may  bring  an  action  against  the  sheriff  on  the  sale  of  the 
goods,  there  is  an  end  of  the  question.  Here,  the  greater 
part  of  the  goods  had  not  only  been  sold  and  delivered  to 
the  purchasers,  but  the  money  was  in  the  sheriff's  hands, 
and  the  action  might  have  been  immediately  brought.  In 
»  Mildmay  v.  Smith  (c)  it  is  said,  *'  the  slieriff  is  answerable 
for  the  value  of  the  goods  after  he  has  seized  them, 
and  is  bound  to  sell  them  at  all  events,  and  is  bound  to 
the  value  he  has  returned  them  to  be  of.''  It  is  therefore 
clear  that  this  action  is  properly  brought,  for  when  the 
goods  were  sold,  the  liability  of  the  sheriff  immediately 
attached.  With  respect  to  the  distinction  which  has  been 
taken  between  those  goods  which  were  sold  on  the  Satur-- 
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day^Liid  those  on  the  Monday  follomtig,  it  cannot  be 
maintained,  for  at  the  hour  of  twelve  on  the  latter  day, 
a  complete  change  of  the  property  had  taken  place,  and 
the  goods  were  accordingly  delivered  to  the  buyers.     The 
writ  of  extent   was  not  received   by  the  sheriff  till  six 
hours  afterwards,  and  it  is  not  stated  at  what  hour  of  that 
day  it  was  tested.     But  it  is  immaterial  whetlier  the  writ  o( 
exteut  has  a  priority  or  not,  because  this  is  not  a  question 
as  to  the  goods,  but  the  proceeds  for  which  they  were  sold. 
The  money  arising  from  the  sale  is  clearly  the  [Jaintiff 's 
property  in  that  suit,  the  Crown  therefore  cannot  interfere 
for  what  belongs  to  the  plaintiff,  as  the  process  issued  by 
them  was  against  the  property  of  the  defendant  in  execu- 
tion.    But  the  priority  of  the  two  writs  cannot  apply  here, 
for  the  distinction  is,    that  the  Crown   shall   have  the 
preference  when  the  writ  of  the  subject    is   unexecuted. 
Here  there  was  no  concurrence  of  writs,  as  the  property 
had,  previously  to  the  extent,  been  changed  and  assigned 
to  the   buyers.      In  the  case  of  the  Attorney-General  r, 
Capell  (a),  it  was  determined  that,  "  extents  had  been  held 
good  which  had  been  actually  levied  by  vl  fieri  JaciaSy  and 
in  the  sheriff's  custody,  the  extent  coming  t>efore  a  bill  of 
sale  made,  so  as  the  property  was  not  altered."     But  here 
the  property  had  not  only  been  paid  for  but   delivered 
before  the  issuing  of  the  writ  of  extent.     With  respect  to 
the  case  of  Rex  v.  Bowdage(b),  both  the  processes  were 
at  the  suit  of  the  Crown,  and  that  case  had  no  reference 
to  whether  an  action  similar  to  the  present  was  maintain- 
able or  not.  In  Rex  v.  Earl  (c),  which  has  been  relied  on 
as  to  there  being  no  division  of  a  day,  there  was  nothing 
done  but  the  taking  of  possession  by  the  messenger  under 
the  commission,  and  it  is  not  applicable  to  the  present  case, 


(a)  2  Show.  km. (6)  Parker,  2B2. (c)  Buikb.  33» 
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as  here  the  sheriff  had  not  only  sold  the  goods,  but  receifed 
the  money  for  them  from  the  different  purchasers,  which 
mpney  was  never  the  property  of  the  party  against  whom 
the  writ  of  extent  had  issued. 
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Lord  Chief  Justice  Dallas  on  this  day  delivered  the 
judgment  of  the  Court  as  follows : — ' 

Hiis  is  an  action  in  debt,  for  money  had  and  received, 
tried  before  me  at  the  Guildhall  Sittings,  after  last  Mkk^ 
aelmas  Term,  when  a  verdict  was  found  for  the  plaintiff, 
for<£409.  13s.  upon  a  case,  which  in  substance,  stated 
the  following  facts : 

On  the  14th  of  November,  18X7,  a  writ  o(  fieri  facias 
issued  on  a  judgment  obtained  by  the  plaintiiT,  against 
the  goods  and  chattels  of  John  Sage  and  Thomas  Pom- 
freit,  for  the  sum  of  ^800.  On  the  next  day,  Saturday 
the  15th,  the  sheriff  entered  and  seized,  and  sold  part  of 
tlie  goods  to  the  amount  of  «£l46.  3s,  5d.,  and  on  Monday  ^ 
the  17th,  by  twelve  o'clock  of  that  day,  he  sold  the 
remaining  part  of  the  goods,  and  after  they  had  all  been 
delivered  and  removed,  but  while  the  mQuey  remained  in 
his  hands,  a  writ  of  extent,  tested  the  1 7th  of  November^ 
i.e.  the  day  of  such  sale,  was  delivered  to  the  sheriff,  \iho 
therefore  refused  to  pay  over,  and  retained  the  sum  so  re- 
ceived to  the  plaintiff's  use,  to  recover  which,  tliis  action 
is  brought. 

It  is  not  necessary  to  say  any  thing  as  to  the  general 
4]uestion,  whether  the  King's  writ  of  extent  is  to  have  pri- 
ority over  the  writ  of  the  subject,  though  tested  or  de- 
livered on  a  later  day,  while  the  goods  seized  remain 
unsold  in  the  sheriff's  hands,  for  here  the  goods  were  sold 
and  the  money  received,  and  iherefore  the  question  is, 
whether,  after  sale,  and  ihe  goods  converted  into  money, 
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snch  money  remaining  with  the  sheriff,  is  the  property  of 
flie  Crown  under  the  writ  of  extent,  or  of  the   plaintiff 
under  his  execution  i  and  first  it  will  be  necessaiy  to  dis- 
tinguish as  to  time.    The  writ  of  extent  was  tested  on  the 
I7tb,  but  delivered  after  the   sale.      Part  of  the  goods 
were  sold  on  the  \5\hj  t.  e.  before  even  the  teste  of  the 
writ  of  extent ;  and  as  to  the  sum  produced  by  these,  it 
has  scarcely  been  contended  that  the  Crown  b  efitided, 
which,  however,  would  go  to  proportion  only.     But  with 
respect  to  the  latter  it  is  said,  that  inasmuch  as  in  point  of 
law  there  can  be  no  fraction  of  a  day,  the  writ  of  extent 
being  tested  on  the  17th  instant,  must  be  referred  to  the 
first  moment  of  that  day,  and  that  consequently  the  sale 
is  by  this  relation,  over-reached.     It  will  be  necessary  to 
examine  the  subject,  first,  without  adverting  to  the  distinc- 
tion between  the  two  days,  and  next  as  to  the  effect  of 
such  distinction.    The  writ  of   extent  commanded  the 
sheriff  to  seize  the  goods  and  chattels  of  John  Sage  and 
another ;  the  goods  were  accordingly  seized  and  sold ;  bat 
*  when  sold,  the  goods  in  question  had  ceased  to  be  Sogers 
property,  so  that  there  was  nothing  on  which  the  writ 
could  attach,  as  belonging  to  him  so  far   as   concerned 
the   goods   merely.     The  money,   it  is  true,   continued 
in    the    hands    of  the  sheriff,  but  not  as  the  property 
of  Sage,  against  whom  the  extent  had  issued ;  for,  bj 
sale,  it  was  the  money  of  the  party  for  whom   the  goods 
were  sold.     And  this  distinction  is  recognized   in  all  the 
cases  in  which  the  general  question  has  arisen,  whether  de- 
cided with  or  against  the  Crown.   The  rule  those  cases  lay 
down  is,  that  when  execution  is  executed,  the  property  is 
changed,  and  execution  is  said  to  be  executed  when  a  sale 
has  taken  place.     It  will  be  sufficient  to  advert  to  one  or 
two  of  the  cjAes  only ;  first,  in  Rex  v.  Cotton  (a),  it  was 
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decided  that  an  imnediate  extent  against  the  King*»  debtoi, 
tested  after  a  distress  for  rent  should,  before  sale,  prevail 
ag^nst  the  distress."  And  in  arguing  the  claim  on  behalf 
of  the  Crown,  the  Attorney-General  began  by  premising 
two  things,  which  are  said  to  be  agreed  to  by  the  counsel 
on  both  sides ;  the  second  it  is  not  necessary  to  advert  to. 
The  first  is  in  these  words,  '*  that  if  the  goods  distrained 
bad  been  actually  sold  before  the  day  on  which  the  extent 
bore  teste,  there  would  have  been  no  colour  for  a  seizure 
of  them,  for  this  plain  reason — ^That  tt|e  extent  authorises 
the  sheriff  to  seize  the  goods  of  the  Crown's  debtor ; 
ud,  after  sale,  the  property  would  have  been  011/  of  him 
and  vesied  in  a  stranger.  Even  in  the  last  case,  Rex  v. 
IVelb  and  Allnutt  (a),  which  decides  the  general  question 
in  favour  of  the  Crown,  the  same  distinction  is  expressly 
taken^  and  the  case  goes  throughout  and  entirely  on  the 
ground,  that  till  the  goods  are  sold^  the  execution  is  not 
-executed,  but  that  by  sale,  the  execution  is  completied, 
and  the  property  thereby  changed.  So  the  case  stands  on 
the  general  ground ;  and  taking  the  sale  to  draw  the  line, 
this  appropriates  to  the  plainti£F  the  goods  sold  on  the 
first  day,  and  narrows  the  question  to  the  point,  whether 
the  goods  sold  on  the  second  day  a^e  to  be  distinguished  in 
any  respect,  or,  in  other  words,  whether  the  writ  of  ex* 
tent,  though  delivered  after  the  sale,  must  not  be  con^ 
sidered  as  acting  by  relation  before,  on  the  fiction  of  a  day 
having  no  firaction.  To  this,  in  the  first  place,  the  reason 
of  the  thing  seems  a  suflScient  answer.  It  was  not  de- 
livered till  the  property  was  gone,  on  which  alone  it  could 
operate.  By  sale,  die  execution  was  executed  and  the 
property  changed,  and  this  not  by  a  judgment  of  a  Court 
of  law,  Ikh*  under  the  controul  of  the  parties,  but  by  the 
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ad  or  tlie  neglect  of  the  party  in  not  suing  out  or 
livering  the  writ  of  extent  before.     But  it  was  said  in  the 
argument  at  the  bar,  the  sale  is  only  ended  when  the  money 
is  paid  over,  and  till   then,    all  is  in   |Ht>gre8s.      This 
is  not  so.    The  sale  is  complete  when  die  party  to  whom 
the  goods  belonged  loses  his  property  in  them,  which  vests 
in  him  by  whom  they  are  bought.    The  property  cannot 
be  in  two,  under  adverse   titles  at  one  and  the  same  time. 
The  sale  divestii^  the  property  out  of  the  original  owner, 
the  money,  the  produce  of  that  sale,  cannot  belong  to 
him.    To  say,  therefore,  that  the  sale  is  in  progress,  is  (o 
give  a  meaning  to  the  word  which  is  repugnant  to  the 
nature  of  the  thing,  and  to  confound  with  the  sale  itself, 
the  effect  and  consequence  of  it,  namely,  the  final  pay- 
ment of  the  money  to  the  party  under  the  execution,  k 
whom,    by  the  sale,  the  property  vested.      It  has  been 
further  said,  the  money,  while  in  the  hands  of  the  sheti^ 
represents  the  goods ;  it  is  but  the  goods  converted  into 
money ;  and  so  it  is ;  but  to  what  conclusion  does  this 
lead  i  Not  that  the  money  belongs  to  the  party  to  whom 
the  goods  belonged,  for  his  property  ceased  by  the  sale, 
and  therefore  the  money,  the  fruit  of  the  sale,  is  the  pro- 
perty of  him  to  satisfy  whose  debt  the  goods  were  seized 
and  sold.     It  represents  the  goods,  quoad  the  purpose  of 
the  writ,  namely,  to  make  the  property  sold  belong  to  the 
party  on  whose  account  they  were  commanded  to  be  soM. 
Nor  is  the  observation  better  founded,  that  till  the  retom 
of  the  writ,  the  money  is  under  the  controul  of  the  Conrt, 
for  though  it  be  so  if  not  paid  over,  still  it  is  only  to 
answer  the  exigency  of  the  writ.     But  further,  die  nJe 
is,  that  the  fiction  of  the  law  shall  not  enure  to  work  ii)- 
juslicc,  and  that  time  may  be  shewn,  at  least  in  many  cases, 
where  the  justice  of  the  case  so  requires,  as  far  as  time 
depends  on  the  acts  of  the  parties   themselves.     In  the 
Cr/cA/flf r/ecase  (  Petrie  v.  Lord  Porchester)  («),  in  which  the 
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question  was,  whether  the  priority  of  one  judgment  before 
another  could  be  averred,  where  it  was  admitted  in  the  re« 
cord,  that  both  judgments  were  giyeif  onlhe  same  day;  and 
it  was  determined  that  it  could  not.  But  Lord  Mansfield 
took  the  distinction  between  a  judgment,  which  is  the  act 
of  the  Court,  and  the  act  of  the  party,  such  as  the  com- 
mencement of  the  suit.  And  in  Pugh  v.  Robinson,  this 
distinction  was  recognized  by  Mr.  Justice  Buller^  who 
said  (a),  "  The  delivery  of  the  declaration  is  not  a  judicial 
proceeding,  but  the  act  of  the  party.**  Here,  then,  the 
delivery  of  tlie  writ  of  extent  was  the  act  of  the  party, 
u  the  delivery  of  the  declaration  was  in  Pugh  v.  Robin- 
son ;  and  this  case  expressly  states  the  delivery  to  have 
been  after  the  sale. 

Narrowing,  therefore,  our  decision  to  the  particular 
point,  we  think,  that  by  the  sale,  the  execution  was  ex- 
ecuted, and  there  being  no  fact  stated,  from  which  it 
appears  that  the^^  for  the  extent  was  anterior  to  the  sale 
we  cannot  presume  such  fact,  or  suffer  a  fiction  to  operate 
against  the  Justice  of  this  case. 

One  point  only  remains  to  be  observed  upon,  and  very 
flhordy.  Supposing  the  plaintiff  entitled  to  the  money, 
still  it  has  been  argued  that  this  action  for  money  had  and 
received  will  not  lie.  And  the  case  of  Thursion  v.  Mills  (6) 
has  been  referred  to ;  but  that  case  was  wholly  different 
from  the  present.  The  money,  therefore,  in  this  case, 
is  not  retained  under  any  authority  of  the  Court.  It  is 
unnecessary  to  say  what  the  Court  would  have  done  if 
the  sheriff  had  made  any  special  application ;  for  he  has 
made  none.  On  this,  therefore,  we  give  no  opinion. 
But  in  this  respect  it  resembles  the  case  of  Dale  v. 
Birch  (c),  in  which  Lord  Ellenborough  held,  that  after  a 
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Swain         action  for  money  had  and  rceeived,  wiihoui  any  demand^ 

v.  payment,  and  that,  thougii  under  the  fiacts  the  actios  ap- 

JnoRLAND.     peered  to  be  vexatious ;  and  his  Lordsliip  was  of  o| 

that  the  Court  would  have  staid  the  action  on  an 
tion  being  made,  yet,  there  having  been  none,  he  heU,  tint 
upon  the  sheriiTs  return,  the  money  levied  was  moBejhsd 
and  received  to  the  plaintiff's  use,  and  be  had  a  right  lo 
bring  an  action  to  recover  it,  without  any  previous  it- 
mand  of  payment. 

I  mention  tliis  case,  as  applying  only  to  the  circamstance 
of  no  application  being  made  on  the  part  of  the  sheriff 
for  the  return.  I  am  aware,  that  was  merely  the  com- 
mon  return,  and  not  stating  on  the  face  of  it  any  coofliu- 
iqg  claims  as  the  return  does  here. 

But,  on  the  general  ground,  that  in  point  of  law, 
fUQuey  had  and  received  by  any  person,  is  money  had  sad 
received  to  the  use  of  the  party  legally  entitled,  and  that 
che  party  so  entitled  is  the  plaintiff  in  tliis  action,  to  the 
extent  jo/  the  sum  levied  under  his  writ  of  eiecutioo  ex* 
c£Uted,  and  that  such  sum  remained  in  the  hands  of  the 
tjieriff  at  the  time  of  the  action  brought,  we  thiok  the 
plaintiff  is  entitled  to  recover. 

Judgment  for  the  plaintiff  accordingly. 
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K.  Serjt  Onj/otv,  on  a  forowr  day  in  this  Term,  bad  The  plaintiff',  in 

iained  a  rule  nut,  that  the  judgment  which  had  been  y^'^^'V  "V 

,    .  ^     o  tamed  the  iig- 

mied  by  the  plaintiff,  on  a  writ  of  scire  facias  iu  this  nature  of  a 
lae,  and  the  subsequent  proceedings  thereon,  might  be  Serjeant,  to  a 
aside  for  irregularity,  and  that  the  defendant  m#t  to^^wue*^*'^ 
V  be  allowed  to  plead  to  the  scire  facias.    He  founded  writ  of  fciVe 
votion  on  affidaviu  which  stated,  that  in  Triniiy  Term,  f^^^  agwnst 
)6,  the  plaintiff  obtained  a  judgment  in  this  Court,  ^^^  Judgment 
tkpt  the  defendant,  for  £i05,  IQs.  and  costs,  which  more  than  ten 

I  sued  as  of  that  terma '  Hat  be  took  no  further  step  y®.*"  ®!^-    '^^ 

•^    .  .  .  •  this  writ  the 

Ibm^  Hilary  Vacation,  which  was  more  than  ten  years  sheriff  re« 

m  the  time  judgment  was  signed,  when  he  obtained  a  turned  nihil, 
t  of  scire  facias  quote  executionem  non^  directed  to  the  f^^ jj^^  jj^d  no 
riflb  of  lA)ndon,  to  which  they  returned  nikiL      That  personal  or 
loi^h  the  plaintiff  knew  that  the  defendant  was  then  ^^^^^  »o,^J^  ®^ 
idiog  in  Sefjeanfs  Inn^  Fleet  Street,  no  notice  was  ^^^  issued,  al^ 
en  to  him,  either  by  the  sheriffii,  or  any  other  per-  though  he  re- 
i  whatever,  that  such  writ  had  issued.    The  irregularity  "jJ^.fjJJ^Suw^^^ 
npiained  of  vtws^  first,  that  the  plaintiff  had  obtained  the  afterthe  return, 
nature  of  a  Serjeant  at  law>  to  a  motion  paper  for  is*  the  plaintiff 
iq^  the  5Ctre  facias  out  of  term>  instead  of  making  that  nient*-^Ueld 
ition  in  Court,  which  was  necessary,  after  ten  years  had  that  such  judg- 
psed ;  ^nd  secondly,  that  although  the  plaintiff  knew  ^^"^^  ^**  ***" 
ere  the  defendant   resided,  he  had  not  given  him  either  ^r^it  should 
'sonal  or  any  otlier  notice  of  the  proceedings,  neither  have  been  is- 

i  he  notice  from  the  sheriffs  who  had  returned  nihiL  l^     ?^^t  ^^' 

tiou  to  the 

te  Learned  Serjeant  relied   on  the  case  of  Bagnall  v.  Court  in  term 

•ny  (a)  to  shew  that  the  defendant  was  entitled  to  a  per-  time,  and  the 
•^  defendant 

■  should  have 

had  personal 

(a)  2  Sir  ir,  Bl  1140.  notice  thereof, 
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sonal  notice,  and  that  therefore  the  issaing  of  the  writ 
was  a  surprise  upon  him. 

• 
Mr.  Serjt.  Boianquei  afterwards  shewed  cause. — Firrt, 
as  to  the  surprise,  he  obserred  diat  the  original  jodi*' 
raent  was  signed- on  a  cognorif  given  by  the  defendant,  m 
180B;  that  diree  letters  had  lately  been  wrkten  toinm; 
the  first  of  which  was  written  on  the  13th  of  jipnl  hif 
ioforming  him,  that  if  the  judgment  were  not  satisfied 
the  Mi>€  yacj^woiild  issue;  that  before  tfaeaherifi  i»> 
turn,  a  second  letter  was  sent  to  hiai,  aa^^ng,  d»t  iht 
scire  fdcioM  was  lodged  with  them;  and  a  third  letter  irss 
Mrritten  on  the  20th  of  the  same  month,  infonaiDgUpi 
that  judgment  had  been  signed  on  the  tdrejkeiasi  thatAii 
last  letter  was  sent  to  the  defendant's  reaidence,   ui 
answered  by  one  of  his  clerks ;  here,  therefore,  the  da^ 
fendant  had  every  thing  but  actual  personal  notice.    Am  ta 
the  irregularity,   although   the  original  juc%mentbe  ef 
more  than  ten  years  standing,  yet  in  thb  Court  the  eiecnp 
tion  issues  under  a  Serjeantfs  signature,   and  need  not  be 
by  motion  in  Court,  although  such  motion  is  reqiasile  ia  ' 
the  Court  of  King^s  Bench;  but  if  the  practice  of  this 
Court  be  otherwise,  the  want  of  such  a  motion  cannot  be 
taken  advantage  of  by  this  rule,  for  it  is  a  rule  to  set  aside 
the  judgment,  and  not  the  scire /ados  itself;  therefofe, 
whether  the  scire  facias  be  regular  or  not,  is  beside  tbe 
present  question,  but  the  defendant  has  appeared  to  ibe 
scire  facias,  and  asked  for  time  to  plead  ;  there  is  ao 
ground  therefore  to  set  aside  the  .writ,  suck  a  motion,  ess 
only  be  necessary  where  the  proceedings  are  against  a  aow 
party  as  personal  representatives,  and  not  where  the  writ 
issues  against  the  defendant  himself.     It  waa  never  con- 
sidered necessaiy  to  give  the  defendant  personal  notice,  till 
the  case  of  Bagnall  v.  Gray,  but  that  case  has  altered  tbe 
antecedently  estabhshed  practice,  by  which  no  affidavit  of 


IN  THB  nrrr-viNTH  ysak  or  gbo.  hi.  7^ 

such  notice  wn  required^    But  b  that  case  tba  executor  ^^^^• 

of  the  plaintiff  had  leave  to  toe.  out  the  scire  facioi,         I^wk 
and    it    therefore    does  not  apply  to  cases  M^heiPis  the  v. 

origiaal  parties    are  alive.      In  the  case  of  Coy^ame       Roawfi. 
T.  Ffy  (a)j  the  same  rule  was  adopted  as  in  BagnaU 
T.  Grtnf,  where  an  administrator  cum  tatamento  anmxo, 
had  leave  to  sue  out  a  scire  facias;  and  it  appears  that 
the  Court  there  acted  according  to    a  precedent  said 
to  have  been    settled  about  nine  years  before^   which 
vras,  no  doubt,  that  of  Yorker  v.  Reynoldson,  referred 
-to  io  the  former  case.     [Mr.  Justice  Burrough. — How 
can  a  scire  facias  be  available,  nnkss   the  party  have 
;luowle(%e  of  its   having    issued  ?]      If  it  be   not   ten 
•years  old,   no  personal   service  or  notice   is  required. 
In  this  Court  it  is  a  rule,  that  if  a  Kite  facias  issue 
vpoD  a  judgment  for  debt  and  damages,   against    the 
defendant  himself,  who  was  party  and  privy  to  the  judg- 
aad  the  sheriff  return  nihil,   and    the  defendant 
dcfimlt,    there   shall    be    ju^ment    against    him 
awarding  a  second  scire  facias.  Anourous  (Jb)t 
Bmrreii  v.  Cleydon  (c),  where  the  distinction  is  taken  be- 
tween the  original  parties  and  their  personal  representa- 
tivea. 

Mr.  Serjt.  Onshw,  in  support  of  the  rule*— 'Although 
one  nihU  amy  be  sufficient,  without  a  second  scire  facias 
being  awarded ;  still  the  signature  of  a  Serjeant  out  of 
Cour^  and  in  vacation,  is  whoHy  contrary  to  the  practice 
of  this  Court,  when  the  original  judgment  has  been  ob- 
tauned  more  than  ten  years.  The  rule  laid  down  in  Sa/« 
held,' is  corroborative  of  the  case  of  Bagnall v.  Grat/f 


<a)  2  Sir  W.  BL  995. <6)  2  Salh.  699.-^ — (c)  Dyer, 
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where  it  was  stated,  that  execution  was  not  to  issue  ti 
formerly,  on  the  return  of  two  nihils,  but  either  on  i 
return  of  scire  facias,  or  an  affidavit  oi  personal  notice  to 
the  defendant,  and  although  it  has  been  said,  that  the 
application  for  the  scire  facias  there,  was  made  bj  an 
executor,  yet  it  does  not  appear  that  the  precedent  by 
which  that  case  was  governed,  was  founded  on  an  aj 
cation  by  a  personal  representative. 

Cur.  adv.  vult. 


Lord  Chief  Justice  Dallas^  on  this  day  delivered  the 
judgment  of  the  Court  as  follows : 

This  case  comes  before  the  Court,  on  a  motion  raade 
on  behalf  of  the  defendant,  calling  on  the  plaintiff  to 
shew  cause  why  the  judgment  obtained  on  the  writ  of 
sctre  facias  issued  in  this  cause,  and  the  subsequent  pro- 
ceedings thereon,  should  not  be  set  aside. 

The  facts  of  the  case  appear  by  the  affidavits,  to  be 
these.  In  Trinity  Term,  in  the  48th  year  of  the  present 
King,  the  plaintiff  obtained  a  judgment  in  tliis  Court 
against  the  defendant  for  <£l05.  195.  and  costs.  The  plain- 
tiff tool(  no  farther  step  in  the  cause,  till  after  the  eipira- 
tion  of  ten  years  from  the  time  of  signing  the  judgment 
After  this,  a  few  days  before  Easter  T^rm  last,  the 
plaintiff  obtained  the  signature  of  a  Serjeant  at  law,  to  a 
motion  paper  for  the  issuing  a  scire  facias,  calling  on  the 
defendant  to  shew  cause  why  execution  should  not  iMue 
against  him ;  this  was  contrary  to  the  well  known  practice 
of  the  Court,  for  it  is  settled,  that  after  ten  years,  sncba 
motion  paper  can  only  be  obtained  in  term  time.  By  thii 
irregular  step,  the  writ  of  scire  facias  was  issu^  ia 
Hilary  vacation,  about  tiie  7th  AprU  last,  returnable  the 
first  return  day  of  Easter  Term  last. 

The  writ  wg?  dirjsct^d  to  th(9  sheriffs  of  London; 
>ybo    returned     nihil,    although    the    defendant   at  M 


Lows 
r. 


IN  THB  FIFTY-NINTH   YEAR  OF  OKO.  III.  761 

time  was    resident  in   Serjeant's   Inn,  in  London.      It  1B19. 

is  sworn  and  not  denied,  that  the  defendant  had  no  no- 
tice from  the  sheriiFs,  or  anj  one  on  their  behalf,  of  .  this 
writ,  and  there  is  no  aiSdavit  that  he  had,  from  any  one,       Robins. 
personal  notice  of  it,    which,  according  to  the  case  of 
Co^sgarne  y.  Fly  (a),  is  said  to^  be  necessarj. 

We  think,  that  where  the  defendant  resides  within  the 
bailiwick  of  the  sheriff  to  whom  the  writ  is  directed, 
lie  ought  to  hate  notice  bj  summons  from  the  sheriff, 
jBnd  that  in  such  case,  a  return  of  nihil,  stating  that  he 
|ias  nothing  in  bis  bailiwick  wherebj  he  can  be  sum- 
jDMmed,  cannot  be  supported. — After  the  returu  of  the 
writ  on  the  5th  May,  the  plaintiff  signed  judgment.  If 
ihe  defendant  had  moved  to  set  aside  the  scire Jacias,  as 
well  as  the  judgment,  the  Court  must  have  made  the 
jule  absolute,  because  it  is  most  dearly  settled,  that  after 
ten  years,  a  motion  to  revive  a  judgment  can  only  be 
fnade  in  term  time.  We  think,  however,  that  the  rule 
•the  plaintiff  has  obtained,  must  be  made  absolute  for 
aetting  aside  the  judgment.  The  judgment  was  signed  on 
Ihe  5th  of  May.  It  was  urged  at  the  bar,  that  the  irre- 
gularity was  waived  by  the  defendant's  appearance  to  the 
writ  of  scire  facias.  This  appearance  was  not  entered 
tin  the  1 1th  of  May,  the  plaintiff  will  have  the  benefit  of 
this  appearance,  for  it  is  to  the  writ  of  scire  facias,  and 
he  will  be  enabled  to  deliver  his  declaration,  and  proceed 
regularly  in  the  cause.  But  we  think  it  no  waiver  of  the 
objection  to  the  judgment ;  for,  strictly  speaking,  the 
scire  facias  is  the  commencement  of  a  new  suit,  and  the 
defendant  did  right  to  enter  an  appearance,  before  he 
made  the  motion. 

Rule  absolute. 


(a)  1  Sir  W.  BL  995. 
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Abandonment. 

5ee  Insurance,  1. 

ACT  OF  PARLIAMENT. 

See  Statutes. 

ACTION  ON  THE  CASE. 

See  Excise,  1. 
Sheriff,  1.  3. 

ADMINISTRATOR. 

See  Executor,  1. 

ADMISSION  OF  DEBT. 
See  Executor,  1. 

AFFIDAVIT. 

See  Amendment,  1. 
Attachment,  1. 
Award,  1. 
Ejectment,  3. 
Fine,  1 . 6. 
Practice,  3. 15. 
Warrant  of  Attorney,  1. 

1.  If  a  declaration  against  a  pri- 
soner in  custody  be  delivered  on 
the  last  day  of  the  term  in 
which  the  writ  is  returnable,  the 
affidavit  of  the  delivery  need  not 
be  filed  till  twenty  days  after  the 
expiration  of  the  following  term. 
Wood  V.  Stepheni,  E.  69  G.  3. 

230 


%  An  affidavit,  stating  that  the  de- 
fendant had  been  discharged 
under  an  Insolvent  Debtor's  Act, 
cannot  be  sworn  before  his  own 
attorney  in  the  cause.  JmMm  t. 
Mown,  E.  69  0. 3.       Page92& 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

See  Practicb,  d. 

AGREEMENT. 

See  Ejectment,  i. 

Frauds,  Statute  of,  1. 
Stamps,  1. 

AMENDMENT. 
See  Bail,  2. 

Of  Fines,  See  tit.  Fine. 

Of  Recoveries,  See  tit.  Rbcovbrt. 

1.  If  the  month  be  omitted  in  the 
jurat  of  an  affidavit  of  the  de- 
livery of  a  declaration  against 
a  prisoner  in  custody,  it  is  de- 
fective, and  cannot  be  amended* 
Wood  V.  Stepkem,  £  59  G.  8. 

236 

APPEARANCE. 
See  Practice^  3.  8. 

ARBITRATION. 

See  Award. 
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ATTORNEY. 


BAIL. 


ARBITRATOR. 

&€  Award. 

ARMY  CLOTHIflR, 

ike  Parliament,  1. 

ARREST. 

See  Bail. 

Costs,  0. 8.  p. 
Practice,  5. 12. 

1.  A  defendant  cannot  be  held  to 
bail  a  second  time  for  the  same 
cause  of  action,  if  the  plaintilT 
wm  proM  or  discontinue  the  for- 
mer, unless  such  plaintifi'  shew 
that  he  did  so  oq  account  of  a 
niistake  or  niisconcfp^on,  and 
that  the  second  arrest  was  not 
vexatious^  jirckcr  r.  Champneys, 
T.  69  G.  3.  Page  C07 

ASSIGNEE. 

Sec  BakkrupTv 

Covenant,  1.  8. 4. 
Pleading,  1. 

ASSUMPSIT. 

See  Baron  and  Feme,  1. 
Monet  had  and  received. 
Pleading,  4. 

ATTACHMENT. 

See  "Witness,  2. 

1.  The  Court  wijl  not  grant  an  at- 
tachn^ent  against  a  witness  for 
disobedience  to  a  sul>poena,  un- 
less the  afifidavit  state  that  he 
was  duly  called  at  the  trial.  Mai- 
colm  r.  Ray,  E.  69  G.  3.         222 

ATTORNEY. 

See  Affidavit,  2. 
Bail,  3. 
Costs,  l. 
Libel,  1. 
Practice,  14. 15. 

1.  Where  ^,  qoimtry  attorney  con- 
tinued to  practice  two  years 
after  his  agent  had  negligently 


suffered  his  certificate  to  expire^ 
although  remittances  were  made 
hy  such  attorney  for  the  purpose 
of  re^ewin^  it ;  the  Cpurt  will 
re-admit  him  on  payment  of  bis 
arrears,  without  m  term's  notice. 
Ex  parte  Christian,  T.69G.^. 

Pttgem 
AUCTION. 

See  Execution,  1, 

AVOMTIY. 

See  Hsj^^JLViN,  I, 

AWARD. 

See  Costs,  7.  9. 
Practice,  4. 
Variance,  4. 

1,  If  the  terms  of  an  awart  h$ 
clear  upon  the  face  of  it,  the 
Court  will  not  admit  an  aflidaTit 
of  one  of  the  arhitrators  to  ex- 
plain their  intention.  Gcrdm  r. 
Mitchell,  E.  69  G.  3.  241 

2.  Six  partners  entered  into  tvo 
bopds  of  subniissioA  to  afbitra- 
tion;  in  the  one,  three  gave 
a  joint  and  several  hond  to  the 
other  three,  conditioned  for  the 
due  performance  of  the  award, 
and  the  latter  gaFe  a  similar 
bond  to  the  three  former.  The 
arbitrator  awarded  that  one  of 
the  three  fpmer  should  pay  a 
certain  sum  to  one  of  Us  co- 
obligors.  In  an  action  of  debt 
on  the  award  hrought  by  the  one 
against  the  other  alone.  Hel4'' 
that  he  might  recoror  theiuni 
awarded.  Winter  r,  WhitCf  T. 
59  G.  3.  674 

BAIL. 

f^e  Arrest. 

1.  If  a  defendant  surrei^dfr  iq  di$- 
chttrge  of  his  hail  in  the  vaca- 
tion, after  final  judgment,  the 
term  in  which  such  judgmeut  is 


BAIL  BOND. 


BANKRUPT. 
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Mgnedy  is  one  of  the  two  terms 

in  wluGk  die  plaintiff  niut  cbtrge 

-  him  in  execntion.    N&iU  y.  Lmse- 

Itm,  H.  69  G.  3.  Patfe  8 

^.  If  bail  be  pntin,  in  the  county 

Salatine  of  Laneoitert  where  the 
efbndant  is  arrested  vpon  a  tes- 
iatum  capias  from  London;  and 
it  appears  on  the  face  pf  the  bail- 
piece  that  thej  had  been  put  in  at 
Lancatter:  Held:  tliat  the  bail- 
piece  was  wrong,  as  it  should 
have  stated,  that  the  ieMtatnm  is- 
Bued  from  London  into  the  county 
palatine ;  but  the  Court  gave  time 
for  a  proper  bail«piece  to  be 
transmitted,  and  directed  I  hat 
the  san^  bail  might  justify.  Long- 
worth  y,  Healy ;  Lee  v.  Same, 
"  H.  69  G.  3.  IQ 

S.  If  added  bail  be  excepted  to,  on 
the  ground  that  the  original  bail 
frere  attorneys'  clerks,  Sie  Court 
will  giro  time  to  put  in  and  jus- 
tify fresh  bail.  Hodges  r.  Meet, 
E.^G.9.  240 

4b  If 'f- |h>Gondant  be  in  the  criminal 
custody  of  the  Court  of  King's 
Bench  for  a  conspiracy,  this 
Court  will  not  take  him  out  of 
auch  custody,  in  order  to  sur- 
render him  in  discharge  of  his 
bail.  Bennett  r.Kinnear ;  Currie 
V.  The  t^me,  E.  69  G.  8.         2$D 

/6.  Bail  about  to  justify  by  affidavit 
were  described  in  the  notice, 
/'  as  of  the  town  and  county  of 
Ihe  town  of  Nottingham :  Held  : 
too  general,  and  that  the  street 
in  which  they  resided  should 
|ia¥e  been  inserted  in  the  notice ; 
and  that  new  bail  could  hot  be 
substituted,  as  the  former  were 
brought  up  under  a  rule,  and  not 
a  notice.  AnonymouSt  E.  69  G.  3. 

816 
^    BAIL  BOND. 

1.  A  declaration  oh  a  bail-bond,  in 
'   setiitig  out  the  condition,  stated, 


that  if  tUe  defendaat  abould  ap- 
pear to  answer  the  plaintiff,  **  ac- 
cording to  the  ctistom  of  his  Ma- 
jest/s  tUmh  of  ComAk  Bench 
here,"  the  oblation  should  bo 
void.  On  the  production  of  tho 
bond,  the  former  words  wove 
omitted: — Held:  that  this  was 
no  variance,  as  it  was  only  pe- 
cessary  to  set  out  the  condition 
according  to  its  legal  effect  Bon- 
fellow  T.  Steward,  E.  69  G.  8. 

Page2H 

BAIL  PIECE. 

See  Bail,  2. 
Practice,  »• 


BANKER. 
5ee  Money  hajd  and  received, 

BANKRUPT. 

See  Costs,  10. 
Felony,  1. 
Indictment,  L 

1.  Two  traders  in  partnership,  loft 
their  shop,  and  told  tlieir  shop- 
man that  they  were  going  out  to 
endeavour  to  get  some  bills  of 
exchange  discounted,  and  direct- 
ed him  to  say  that  they- were  not 
in  the  way,  or  to  make  some 
excuse  for  them  in  case  a  creditor 
should  call.  On  that  and  on' the 
following  day  a  creditor  called, 
when  they  were  both  at  home, 
and  desired  to  see  eidier  the  ono 
or  the  other  of  them,  when  tho 
shopman  denied  them,  without 
being  authoriaed  by  them  so  to 
do  : — Held:  that  the  Jury  were 
warranted  in  concluding  that  they 
absented  themselvea  with  an  in- 
tent to  delay  their  croditorM. 
Capper  v,J)t$  Angcsl  H.'69'G.  3. 
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BANKRUPT. 


BARON  AND  FEME. 


t.  If  a  batdkrapt  be  described  in  a 
dommisaion  as  a  dealer  in  cattle 
onlj ;  eridence  cannot  be  ad- 
duced to  prore  that  be  was  a 
dealer  in  hops.  Hale  r.  Small, 
H.  d9  G.  8.  Page  68 

8.  Qiiffre,  Whether  a  farmer,  who 
deab  liicely  in  sheep,  and  sells 
some  at  nirs  from  his  own  farm, 
and  makes  purchases  and  sells  at 
the  same  fair,  at  a  profit  and  loss ; 
and  buys  and  sells  others  that 
had  nerer  been  at  any  fair,  be  a 
trader  within  the  6  G,  2.  c.  30. 
f.40?    .  68 

4.  An  action  of  trespass  quare 
clautumfregit  is  maintainable  by 
a  tenant  from  year  to  year,  who 
had  become  bankrapt  after  the 
committing  the  trespass,  and  be- 
fore, the  commencement  of  the 
suit ;  and  the  right  of  such  action 
does  not  pass  to  the  assignees  by 
the  assignment,  unless  they  in-^ 
terfere ;  as  the  bankrupt  may  sue 
as  a  trustee  for,  and  has  a  good 
title  against  all  persons  but  them. 
Clark  T.  Calvert,  ff.  69  G.  3.      96 

6.  The  issuing  a  commission  of 
bankruptcy  is  of  itself  sufficient 
notice  to  all  the  world  of  a  prior 
'  act  of  bankruptcy  haTing  been 
committed ;  and  the  want  of  ac- 
tual or  personal  knowledge  of 
the  issuing  of  such  commission 
will  not  protect  a  payment  made 
within  the  stat.  Uac.l.  c.l6.«.14. 
BrookMr.Soujerlnf,  H.^9G.3. 

157 

6.  An  acknowledgment  by  a  per- 
son that  he  was  in  partnership 
with  another  as  a  trader,  who 
afterwards  became  bankrupt,  is 
sufficient  to  constitute  a  trading 
within  the  meaning  of  the  bank- 
rupt laws;  although  no  acts  of 
buying  or  selling  were  proved  to 
have  Uken  place  during  the  part- 
nership. Parker  v.  Barker,  E, 
69  G.  3.  226 


7.  In  'an  action  of  trover  brought 
by  the  assignees  of  a  bankropt 
for  a  rick  of  bark,  and  of  which 
the  bankrupt  was  the  reputed 
owner,  a  witness  miky  be  asked, 
what  was  the  reputation  of  the 
neighbourhood  to  whom  the  rick 
belonged  at  the  time  of  the  bank- 
ruptcy,  if  it  appear  that  the 
bankrapt  had  exercised  repeated 
acts  of  ownership  over  it,  pre- 
vious to  that  time.  Otiver  v.  Bart" 
lett,  r.  69G.d.  Page5&i 

8.  An  uncertificated  bankrupt  can- 
not maintain  an  action  of  trespass 
against  subsequent  creditors,  for 
breaking  open  his  house,  and 
seizing  his  afteff-acquired  pro- 
perty, although  his  assignees  do 
not  ratify  the  seizure,  and  il- 
-though  Uiey  were  unknown  to 
the  defendants  uotQ  after  the 
commencement  of  the  action. 
BuUv.PickerwgiU,  T.&^GJd.  61S 

0.  A  bankrupt  having  surrendered 
to  his  commission,  refused  to  an- 
swer certain  questions  put  to  him 
by  the  commissioners  relative  to 
the  disposition  of  some  of  his 
property  : — Held :  that  this  did 
not  amount  to  felony  within 
6Geo.2.  c.  30.  «.l.  The  King  f. 
Page,  T.  59  G.  8.  656 

10.  A  person  lay  in  prison  two 
months  for  debt,  subsequentlj  to 
a  critninal  process  which  had 
been  discharged: — Held:  that 

.  this  constituted  an  act  of  bank- 
ruptcy, though  it  did  not  appear 
that  he  had  personal  notice  of 
his  discharge.  6^ 

BARON  AND  FEME. 

See  Fine,  0. 
Practice,  3. 

1.  An  action  of  astumpsU  for  the 
use  and  occupation  of  a  bouse, 
is  not  maintainable  against  the 


BILLS  OF  EXCHANGE. 


COMPOSITION.        W7 


husband  alone,  if  his  wife  held 
under  a  yearly  (enancy  before 
marriage,  the  rent  being  pay- 
able half  yearly,  where  part  of 
such  rent  was  doe  from  tne  wife 
iium  tola,  and  the  remainder  ac- 
crued after  the  coverture.  Hick- 

Page  201 
BASTARD. 

See  Stamps,  1. 

BASTARDY  BOND. 

By.  the  64th  Geo.  3.  c.  170.  $.  B.  an 
action  on  a  bond  to  indemnify  a 
parish  against  the  expences  of  a 
bastard  ehild,  must  be  brought 
in  the  names  of  the  oyerseers,  for 
the  time  being,  and  not  of  those 
to  whom  the  bond  was  giren. 
AddeyY.WooUey.H.b^G.^.  21 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

iSee  Costs,  .8. 

monby  h^d  and  rbcbivbd,!. 
Stamps,  1. 
Variancb,  2. 

1.  If  in  a  joint  and  several  note, 
payable  by  instalments,  the  day 
on  which  one  of  the  instalments 
becomes  payable,  be  mis-stated 
in  the  declaration,  it  is  a  fatal 
rariance,  and  if  the  defendant 
sign  such  note  as  a  surety  for  the 
other  maker,  the  plaintiff  cannot 
resort  to  the  common  money 
counts.  Welh  t.  Girling ^  H.  59 
G..8.  79 

2.  If  a  bill  of  exchange  be  drawn, 
payable  to  the  order  of  the 
drawer,  at  a  particular  place, 
without  being  addressed  to  any 
person,  and  the  defendant  af- 
terwards accept  it: — Held:  that 
such  bill  need  not  hare  been  di- 
rected to,  or  have  described  the 


defendant  by  name;  fMkA  ^at  by 
such  acceptance,  he  adopted  the 
place  of  )>ayment«  'drag  v.  Mil- 
ner,  H.  69  G.  3.  Page  M 

BLACK  ACT, 
See  HuNDI^BO,  1« 

BOND. 

See  Bastardy  Bond. 
Practicb,  19. 
Variance,  4« 

BDRLAL. 
See  FoRGBRT,  1. 

CAPUS  AD  RESFONDEX- 
DUM. 

See  Practice,  7. 

CERTIFICATE. 
See  Insolvent,  2. 3. 

CHACE. 
See  Trial  at  Bar,  1. 

CHECQUE. 
See  MoNBY  mad  and  rbcxiyb». 

CHESTER. 
See  Practice,  7. 

CODICIL. 

See  Will. 

COGNIZANCE. 

See  Labourers. 
Replevin,  2.  3. 

COMMISSION   OF   BANK- 
RUPT. 

See  Bankrupt. 

COMPOSITION. 

See  Execution,  1. 
Tithes,  1. 
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COSTS. 


CONSENT  RULE. 

See  Ejbctmbmt,  1. 

CONSPIRACY. 
See  Bail,  4. 

COSTS. 

1.  The  Court  will  not  require  the 
.  attendance  of  a  third  person,  be- 
fore theprothonotary,  in  the  tax^ 
ation  or  a  bill  of  costs,  which 
had  been  referred  to  him,  to  as- 
sist a  Master  in  Chancery,  to 
whom  the  reference  had  been 
prcTionsly  given.  Protkeroe  r. 
Thonuu,  EL  69  O.  3.  Page  3 
3.  Security  for  costs  is  not  re* 
quired  nrom  a  foreigner  during 
his  absence  from  this  country, 
on  board  his  own  ship,  if  he  re- 
side here  part  of  the  year. 
Jhtrell  T.  Jliatth€$an,  H.  59  G.  3. 

33 

3.  Security  for  costs  will  not  be 
required  from  an  English  officer 
senring    in    South    America, — 
O'Langhla  y.  Macdonald,  H.  59   I 
G.  3.  77 

4.  Nor  from  a  foreigner  during  the 
time  he  is  resident  in  this  coun- 
try. AnowgmotUy  U.  59  G.  3.    78 

5.  out  if  a  plaintiff  be  resident 
abroad,  the  Court  will  require  him 
to  give  security  for  costs,  although 
he  sue  in  the  capacity  of  execu- 
tor. Chevalier  v.  Finnis,  T.  59 
G.  3.  602 

'0.  A  defendant  cannot  apply  for 
costs  under  the  43  Geo,  3.  r.  46. 
8,  3.  if  he  pays  a  smaller  sum 
into  Court  than  that  for  which 
he  was  arrested,  and  the  plain- 
tiff takes  it  out  and  proceeds  no 
further  in  the  action.  Butler  v. 
Brown,  E.  59  G.  3.  327 

f.  in  trespass  qMurv  clausum  (regit 


the  defendant  pleaded,  1st,  dot 
guilty ;  2dly,  a  justification  of  a 
right  of  way ;  and  lastly,  liberttm 
tefncfkenimm.  The  plaintiff  joined 
issue  on  the  first,  and  traversed 
the  second  and  last  pleas :  aad 
new  assigned  as  to  the  so- 
cond.  An  arbitrator  found  for 
the  plaintiff  generally,  on  the 
first  and  last  pleas,  and  also  on 
the  new  assignment,  with  one 
shillii^  damages:  and  for  the 
defendant  on  the  second  plea  :— 
Heidt  that  the  plaintiff  was  en- 
titled to  his  full  costs,  deducting 
the  defendant's  costs  on  the  issue 
found  for  him,  although  the  wit- 
nesses of  the  latter  were  detained 
at  the  assiies,  by  the  plaintiff's 
having  withdrawn  his  record,  for 
the  purpose  of  amending  it 
Trotman  v.  Holder,  E.  59  G.  1 

Pagef^ 

8.  If  a  defendant  be  arrested  for 
£15,  for  goods  sold,  and  be  in- 
debted to  the  plaintiff,  in  the 
sum  of  £14  only,  on  a  promis- 
sory note,  payable  by  instal- 
ments, Uie  Court  will  not  allov 
the  defendant  his  costs  parsnant 
to  43  Geo,  3.  c.  46.  as  he  might 
have  been  arrested  on  the  note. 
Pincher  v.  ^roica,  T.  59  G.  3. 

590 

9.  If  a  defendant  be  arrested  for 
£100,  and  the  cause  be  after- 
wards referred  to  an  arbitrator, 
who  finds  that  £20  only  are  doe 
to  the  plaintiff: — Held:  that  the 
defendant  is  not  entitled  to  his 
costs,  under  43  Geo.  3.  c.  46.  «.S. 
on  the  ground  of  an  arrest,  with- 
out probable  cause.  Pain  t. 
Acton,  r.  59Gf.  3.  605 

10.  If  the  plaintiffs  as  assignees  of 
a  bankrupt,  prove  the  petition^ 
ing  creditor's  debt,  trading,  and 
act  of  bankruptcy  at  the  trial, 
pursuant  to  notice  by  the  defend- 


COVENANT. 


DEED. 


7W 


Mil  10  to  do,  and  are  afterwards 
nonsnitod,  they  aro  not  entitled 
to  costs  under  49  Geo.  8.  c.  121. 
s.  10.  as  that  clause  relates  only 
to  oases  where  they  obtain  a 
verdict.  Atkins  r,  Sev?ttrd,  T, 
M  G.  3.  Page  601 

COUNTY  PALATINE. 

See  Bail,  2. 
Practice,  7. 

COVENANT. 

See  Pleading,  1.  2. 

1.  A.  demises  by  lease  to  B.,  who 
assigns  his  interest  to  C,  and  C 
to  D»  B.  coTenants  for  quiet 
enjoyment  with  C  and  his  as- 
signs: —  Held:  that  D.  might 
maintain  an  action  of  covenant 
against  B,^  on  being  ejected  by 
A.  for  a  forfeiture  made  by  B, 
before  the  assignment  to  C 
lewis  yf.Carnpbell,  H.  59  G.^.  35 

3.  In  a  declaration  of  covenant 
brouglit  by  a  sheriff  against  a 
surety  for  one  of  his  officers, 
who  had  not  arrested  a  person 
under  his  warrant,  it  is  neces- 
sary to  aver  that  the  warrant 
was  delivered  by  the  sheriff,  to 
Fuch  oflBcer;  and  it  seems  that 
such  warrant  should  have  been 
directed  to  him.  Des  Anges  v. 
Priestly,  E.  69  G.  3.  240 

3.  Covenant  for  non-payment  of 
rent,  lies  against  an  assignee  of 
a  lease,  to  whom  an  assignment 
is  made  by  way  of  mortgage  se- 
curity»  although  he  has  never 
entered  or  taken  actual  posses- 
sion. Williams  v.  Bosanquet, 
E.  59  G.  3.  500 

4.  The  assignor  of  a  lease,  cove- 
nanted, that  for  and  notwith- 
atatiding  any  act  or  thing  by  him 
dune,   the  lease  was  valid ;  and 


further,  that  it  should  be  lawful 
for  the  assignee  at  all  times  dur- 
ing the  term,  quietly  to  enjoy, 
without  the  lawful  let  or  inter- 
ruption of  the  assignor,  bis  ex- 
ecutors, administrators,  or  ai* 
signs,  or  any  of  them,  or  amsf 
other  person  or  jMrsoms  whomso- 
ever, claiming  any  estate  or  r^bt 
in  the  premises,  and  that,  olearl^ 
discharged  by  the  assignor,  his 
heirs,  executors,  or  adoiinis- 
trators,  from  all  former  inown- 
brances  made  or  suffered  by  him, 
or  by  their  or  either  of  their  acts 
or  privity ;  then  followed  a  co- 
venant for  further  assuranoe  by 
the  assignor,  his  executors  and 
administrators,  and  all  persons 
whomsoever,  claiming  nncier  him : 
Held:  that  Uie  general  words  in 
the  covenant  for  quiet  enjojrment, 
were  restrained  by  the  restrictive 
words  in  the  covenants  for  title 
and  further  assurance,  which  pre- 
ceded and  followed  it;  and  there- 
fore that  such  covenant  was  con- 
fined to  the  acts  of  the  cove- 
nantor and  those  claiming  under 
him.  Niudx. Marshall,  T.b9G.  3. 

Page  703 

DEBT. 
See  Award,  2. 

DEBTOR  AND  CREDITOR. 

See  Execution,  1. 

Insolvent  Debtor. 

DECLARATION. 

See  Affidavit,  1. 
Ejectment,  3.  4. 
Practice,  0. 
Replevin,  3. 

DEED. 

See  Covenant. 
Practice,  16. 


\  - 


DEFAMATION. 
See  Libel,!. 

DEVISE. 

1.  A.  by  will,  devised  all  his  real 
eaUtoa,  mt«  and  e;(,cept  certatn 
eopjhold  eitatea  therein  men- 
tumed,  in  tnut  for  Lis  eldeit  son, 
-with  remainder,  to  preserve  con- 
tingBlit  remainders,  with  remaio- 
der  to  the  male  issue  of  his  bod 
ID  tail  male,  with  remainder  over ; 
ud  afterwards  made  a  codicil, 
whenby,  after  rDciting,  that  by 
thft  dnXh  of  his  brother  be  had 
bflcome  entitled  for  life  to  certain 
Mtatet  mentioned  in  the  will  of 
•/.  &  he  revoked  the  Itnutation 
in  hii  will,  so  far  as  it  related  to 
his  estates  in  favour  of  his  son, 
aai  declared  that  a  provbo,  con- 
tained in  his  will  for  that  pur- 
pose, should  be  extended  so  as 
to  comprehend  the  estates  limited 
by  the  will  of  his  brother,  as 
well  as  those  limited  by  the  will 
ofJ.S.  and  from  preventing  the 
estates  mentioned  in  his  will  from 
going  with  those  limited  by  the 
will  of  his  brother,  as  was  pro- 
vided in  his  will  as  to  the  estates 
limited  by  the  will  of  J,  S. : — 
Held,  that  such  codicil  did  not 
amount  to  a  republication  of  bis 
will;  neither  did  it  amomitto  a 
devise  by  implication,  or  a  con- 
firmation of  a  devise  of  lands 
contained  in  bis  brother's  will. 
Parker  v.  BtMcoe,  U.  69  G.  3. 

Page  24 
%  Devise  "  to  my  brother  /.  G.  of 
my  freehold  estate,  consisting  of 
thirty  acres  of  land,  more  or 
less,  with  the  dwelling-bouae  and 
all  erections  on  the  said  farm, 
situate  at  Sndbury  Harrow,  in 
the  county  of  lUiddUter,  now  in 


EJECTMENT. 

the  occupation  of  /.  G.'  passes 
an  estate  in  fee-simple.  Gard- 
ner ir.  Hardinff,   T.  60G.Z. 

PugeaOA 
DISTRESS. 

See  ESECTBf  RNT,  S. 

Laboureks,  1. 

POWKB,  2. 

Rrplbtin,  1, 2. 3. 

1.  Treesgrowinginannrsery-mso'i 
ground,  who  was  a  yearly  temat 
to  the  plaintiff,  and  remorabk 
by  sDch  tenant  ftom  lime  to  tine, 
■re  not  distrainable  for  rent,  na- 
der  the  11  Geo.  2.  c.  lA.  $.  a 
Ciarkv.Cahert,  H.60_G.S.     BS 

DIST&INGAS. 

See  Practicb,  3. 

EJECTMENT. 

See  PowKB,  1. 

1.  A  consent  mle  in  ejectment  f«r 
admitting  the  landlord  to  defend, 
need  not  set  ont  the  chriitiu 
and  simame  of  the  lessor  of  tbo 
plaintiff.  Doe,  d.  Spencer  v.  Sad, 
If.  59  G.  3.  96 

2.  An  action  of  ejectment  is  nuii- 
tainable  by  one  of  two  tenanti  In 
common,  who  had  agreed  to  di- 
vide their  property,  if  afler  lOci 
agreement,  the  defendant,  «lu> 
held  under  both  as  occapier,  pi} 
rent  under  a  distress  to  such  co- 
tenant  alone ;  and  it  is  no  ds- 
fence  to  such  action  that  tbe 
deeds  of  partition  between  tbs 
co-tenants  had  not  been  eiecnl- 
ed.  Doe,  d.  PitcAer  v.  MitduB, 
£.  fifl  G.  3.  2M 

3.  If  a  tenant  in  possession  lean 
this  country,  and  reside  abrovl, 
for  the  purpose  of  avoiding  bit 
creditors,  and  the  premises  be 


ESTATE. 


KVIDKNCE. 
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cbarged  with  an  arniDitj  to  the 
lessor  of  the  plaintiff,  to  whom  a 
right  was  reserved  to  enter,  re- 
ceive the  rents,  and  sell ;— judg- 
ment cannot  be  obtained  against 
the  casual  ejector,  on  an  affidavit 
that  a  declaration  was  duly  served 
on  the  premises,  and  a  copy  there- 
of aflixed  to  the  outer  door  ;  nor 
can  the  service  of  the  declaration 
on  the  solicitor  of  such  tenant  be 
deemed  good,  unless  he  resided 
abroad  for  the  express  purpose 
of  avoiding  such  service.  Roe, 
d.  Fenwick  v.  Doe,  T.  69  G,  3. 

Vage  576 
4,  Senicc  of  declaration  in  eject- 
ment, on  one  of  the  tenants  in 
possession,  with  another  service 
on  that  tenant  for  the  other,  and 
an  explanation  given,  is  not  good. 
Doe,  d.  Eiwood  v.  Roe,  T.  59  G.  3. 

678 

ERROR. 

See  Evidence,  1. 
Sheriff,  1. 

1.  In  an  action  against  the  sheriff 
for  returning  nulla  bona  to  ti  fieii 
facias,  which  had  been  lodged 
with  him  at  seven  o'clock  in  tlie 
evening  to  be  levied,  and  no  writ 
of  error  had  been  allowed  at 
half-past  six  on  the  evening  of 
that  day,  but  it  appeared  that 
the  allowance  was  made  within 
the  day.  Held:  that  such  allow- 
ance operated  as  a  stipersedean, 
as  it  might  be  made  at  any  time 
before  the  day  had  expired.  Cleg- 
horn  V.  Des  Anges,  //.  59  G.  3. 

83 

ESTATE. 


Sir  Devise. 


VOL.   HI. 


EVIDENCE. 

See  Bankrupt,  1.  2. 
Executor,  1. 
Insolvent  Debtor,  1, 
Libel,!. 
Power,  2. 
Tithes,  1. 

l.Qwtpre,  Whetlicr  in  order  to  prove 
the  allowance  of  a  writ  of  error, 
it  be  necessary  to  produce  the 
original  writ  and  allowance,  or 
an  examined  copy  thereof,  or 
whether  it  be  incumbent  on  the 
party  to  prove  the  service  of  such 
writ?  Vleghom  v.  2>e«  Anget, 
H,  69  G.  3.  Page  83 

« 

2.  A  paper  purporting  to  be  a  copy 
of  the  original  discharge  of  an 
insolvent,  signed  by  the  clerk  of 
the  proper  officer  of  the  Insolvent 
Debtor's  Court,  with  the  impres- 
sion of  the  seal  affixed  to  it,  it 
admissible  in  evidence  to  prove 
such  discharge,  without  the  pro- 
duction of  the  certificate  thereof, 
or  proof  of  its  being  an  examined 
or  attested  copy.  Carpenter  v. 
Wliite,E.k\)Grd.  231 

3.  Notice  was  given  to  the  defen- 
dants, as  executors,  to  produce 
the  probate  of  their  testator's 
will  at  the  trial,  which  they  re- 
fused.— Ileld:  that  a  document 
purporting  to  be  the  original  will, 
and  produced  by  an  officer  of  the 
Ecclesiastical  Court  of  Cliesier, 
under  the  seal  of  that  Court,  was 
admissible  as  secondary  evidence, 
to  shew  that  their  testator  had 
acknowledged  therein  that  he  hsd 
received  money  in  Lis  life-time 
for  the  use  of  the  plaintiff.  G'or- 
ton  v.  Dyson,  T.  09  G,  3.         638 

3  K 
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EXECUTION. 


EXTENT. 


EXCISE. 

1.  The  plaintiff  purchased  a  quan- 
tity of  wines,  for  which  he  paid 
the  duties;  and  it  was  according- 
ly removed  to  his  house.  He 
i^rwards  disposed  of  part  of  it 
to  a  friend,  and  employed  the 
defendant  to  convey  it,  who. pro- 
mised to  obtain  a  permit  for  that 
purpose.  The  defendant's  ser- 
Tant  changed  the  wine  during  its 
transfer.  Held :  that  the  plaintiff 
was  entitled  to  recover,  although 
the  defence  relied  on  was,  that 
the. removal  took  place  contrary 
to  the  excise  laws. 

QwBre 9  Whether  a  private  individual 

•  having  sold  wine  to  a  third  per- 
son, for  which  he  had  paid  the 
duties,  and  which  constituted  part 
of  his  stock,  can  remove  such 
wine  without  a  licence  for  that 
purpose? 

QtUBre  ai!«>, Whether  such  individual 
can  remove  wine,  so  sold,  under 
the  26  Geo.  3.  c.  59.  s.  33.  al- 
though he  might  have  obtained  a 
permit  for  so  doing?  Toussaint  v. 
Darlam,  E.  59  G.  3.       Page  217 

EXECUTION. 

See  Bail,  1. 

Extent. 
Practice,  14. 

# 

I.  By  the  terms  of  a  trust-deed  for 

.  the  benefit  of  creditors,  the  trus- 
tees were  empowered  to  permit 

:  the  insolvent  to  have  the  use  of 
such  part  of  his  effects  as  they 
might  think  fit,  until  the  debts 

.  due  to  him  were  collected ;  part 
of  his  property  was  sold  by  pub- 

.  lie  auction,  and  described  as  the 
property  of  the  insolvent  remov- 
ing from  A.  to  B,  i—Held:  that 

'  such  sale  was  sufficient  notice  of 
a  change  of  property  in  the  goods, 
and  that  the  insolvent's  keeping 


possession  of  the  remainder,  tt 
B.  for  twelve  months  after  the 
sale ;  was  within  the  terms  of 
the  deed.  Woodham  y.  Baldock, 
H.  59  G.  3.  Paye  U 

EXECUTOR. 

See  Evidence,  3. 
Replevin,  S. 

1.  Lai  an  action  against  an  admims- 
^^ator  who  pleads  plene  admtaif- 

travii  prater,  £367,  and  gives 
in  evidence  an  inventory  in  the 
Ecclesiastical  Court,  in  which  he 
stated  that  £*232,part  of  the  whole 
sum,  was  the  amount  of  certain 
debts  due  to  the  deceased,  sup- 
posed to  be  recoverable : — Hdd: 
that  such  debts  might  be  consi- 
dered as  sperate  debts.  Young 
V.  Cordery,  H.5QG.Z.  66 

2.  If  a  plaintiff  be  resident  abroad, 
the  Court  will  require  him  to 
give  security  for  costs,  although 
he  sue  in  the  capacity  of  execu- 
tor. Clievalier  v.  Finnis,  T, 
69  G.  3.  602 

EXONERETUR, 

See  Practice,  9. 

EXTENT. 

1.  A  fieri  facias  issued  at  the  suit 
of  the  plantiff,  on  Friday  14th  of 
November,  against  the  goods  of 
/.  S.  On  Saturday  the  15th,  the 
sheriff  seized  ana  sold  part  of 
the  goods,  and  the  remainder 
by  twelve  o'clock  on  Monday  tht 
17th.  After  they  had  been  deli- 
vered to  the  purchasers,  and  re- 
moved ;  but  while  the  money 
arising  from  the  proceeds  of  the 
sale  remained  in  the  hands  of  the 
sheriff,  namely,  at  six  in  the 
evening  of  the  17th,  a  writ  of  ex- 


FINE. 

tentwas  delivered  to  Lim.  Ileld; 
that  by  the  tale  the  eiecntion  of 
the  plaintifT  was  executed,  and 
that  he  might  recover  the  niooies 
leried  under  such  aale,  from  the 
aherifl',  in  an  actioo  for  money 
had  uid  received.  iS'tcaiN  t.  Mor- 
laad,  T.  &9  C.  3.  Page  740 

FELOXY. 

-    See  Forgery,  1. 

r?)DICTIIRNT,  1. 

1.  A  bankrupt  having  anrrendered 
to  his  commissioD,  rcfnsed  to  an- 
swer certain  questions  pnt  tn  him 
liy  the  commissioners  relative  to 
the  disposition  of  some  of  his 
property: — Held,  that  thin  did 
not  amoDRt  to  felony  within 
6  G.  2.  c.  30.  ..  1.  The  Kiwj  v. 
Page,  T.  60  Q.  3.  650 


FIERI  FACIAS. 

See  Error,  l . 
Extent,  1. 

FINE. 

See  WiLl,  1. 

1.  If  the  parish  of  A.  be  written  on 
an  erasure  in  the  deed  to  lead 
the  uses  of  a  fine,  the  Court  will 
allow  it  to  be  substituted  for  B, 
on  an  atHdarit  that  the  latter  pa- 
rish was  inserted  by  mistake,  and 
that  the  parish  of  A.  was  written 
on  the  erasure  before  the  deed 
was  executed.  Cleniutl  t.  5forer, 
H.60O.3.  22 

B.  A  fine  leried  to  pass  all  lands  in 
the  parish  of  C  is  sufficient  to 
comprehend  the  manor  of  If. 
within  that  parish,  although  such 
manor  was  not  mentioned  in  the 
fine.  Parker  v.  Bitcoe,  H.  5B  G.  3. 
24 

3.  A  fin*  ind  reeorer;  of  Eatter 


FINE. 


m 


Term,  3  Geo.  1 .  were  passed  of  100 
acres  of  land,  30  acres  of  meadow, 
50  acres  of  pasture,  and  10  acres 
of  wood.  In  the  deed  to  lead  the 
uses,  the  estate  was  described  as 
containing  170  acres,  more  or 
less,  and  also  a  mill  and  lands, 
containing  14  acres  more  or  less; 
and,  in  a  prior  deed,  it  was  stated 
to  contain  200  acres,  more  or  , 
less.  On  a  recent  admeasure- 
ment, the  estate  appeared  to  con- 
tain 209  acres.  The  Court  re- 
fused an  amendment  to  increase 
the  quantity  of  land,  according 
to  the  late  survey,  as  iteiceeded 
the  quantity  in  the  deed  to  lead 
the  uses  ;  and  held,  that  as  th« 
fine  and  recovery  wore  passed  ao 
long  since,  it  ivas  necessary  to 
account  for  the  modem,  as  well 
as  the  ancient  possession,  and  as- 
certain the  KQccesBive  posses- 
sions, and  whether  the  estate  bad 
been  divided  or  gone  together, 
since  the  fine  and  recovery  ware 
passed.  Owen  V.  Owen,H.&0G.3. 
70 

4.  If  there  be  two  practpe*  to  a 
fine,  and  the  premises  be  de- 
scribed in  the  one  as  manors, 
tithes,  and  tenements,  and  in  the 
other  as  tenementB  only,  the 
Court  wiU  not  allow  the  fine  to 
pass.  Sunnbume  V.  Swinburne, 
E.  50  G.  3.  210 

5.  If  a. wrong  christian  name  of 
the  parties  to  a  fine  be  inserted 
by  mistake,  and  the  right  one 
written  on  ao  erasure  in  the  deed 
to  lead  the  uses,  the  Court  will 
require  an  affidavit,  to  shew  that 
such  erasure  was  made,  and  the 
name  written  thereon,  before  the 
deed  was  executed,  although  the 
party  bad  si^ed  his  right  name 
at  the  foot  of  such  deed.  D» 
Warre  v.    Bryan,   E.   60  G.  ». 

Ml 
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774  FRAUDS,  STATUTE  OF. 


INDICTMENT, 


C.  A  warranty  of  a  fine  may  be 
nincndcd  bj  altering  it  from  a  war- 
ranty by  the  hnslvand  and  wife, 
and  heirs  of  the  husband,  against 
themselves  and  the  heirs  of  the 
wife,  to  a  warranty  by  the  hns- 
band  and  wife,  and  tlie  heirs  of 
the  wife,  against  themselves,  and 
the  heirs  of  the  wife.  Ilannafard 
V.  Pearse,  E.  611 G.  3. 

Page  329 

FOREIGNER. 
See  Costs,  2.  3.  4.  5. 

FORGERY. 

1.  An  order  was  made  nnder  48  G. 
3.  c.  75.  $,  6.,  purporting  on  the 
face  of  it  to  be  an  order  of  a  ma- 
gistrate, on  tlie  treasurer  of  a 
county,  to  allow  one  J.  C,  tlie 
expences  of  burying  a  dead  body 
east  on  shore  :--//fi/rf:  that  this 
was  a  forgery,  although  there  was 
no  such  magistrate  in  the  county, 
of  the  name  of  the  person  who 
J^i^ned  the  order,  and  althougli 
J.  C  was  not  therein  stated  to  be 
a  parisii  ollicer,  or  that  the  ex- 
pences incurred  m  ere  neeessarv. 
The  Kinrj  v.  rnmde,  T.  59  G.  3. 

PRAUDS,  STATUTi:  OF. 

1.  The  plaintiir  being  a  merchant 
abroad,  was  in  the  habit  of  deal- 
ing withy.  S.,  and  having  shipped 
goods  for  him  to  the  amount  of 
£102G,  and  suspecting  his  solven- 
cy, requested  the  defendant  to  en- 
ter into  a  guarautie  for  the  pay- 
ment of  the  above  snm,  when  he 
wrote  a  letter,  addressed  to  the 
plaintifi;  stating,  "  that  J.  S.  hav- 
ing acccptf^d  a  bill  drawn  on  him 
by  the  plaintiirfor£102fi.  he  gave 
his  guarantie  for  the  due  pay- 
ment   of  the    same,    in    caije   it 


should  be  dishonored  by  the  tc- 
ceptor:** — Held:  that  this  was  a 
sulhcient  agreement  within  the 
4th  section  of  the  Statute  of 
Frauds,  to  bind  the  defendant 
for  the  payment  of  the  goods. 
Boehm  v.  Campbell,  H.  69  G.  3. 

Page  16 

FRAUDULENT  CONVEY- 
ANCE. 

See  Execution,  1. 

FREIGHT. 

See  Insurance,  1. 

GUARANTIE. 

See  Frauds,  Statutk  op,  1. 

HOUSE  OF  COMMONS. 

See  Parliament,  1. 

HUNDRED. 

1.  The  notice  required  byllir  ?ta(. 
!)  Geo.  1.  c.  22.  s.  0.  to  be  giTen  to 
the  inhabitants  of  a  hundred,  for 
damage  sustained  by  the  bnrniui; 
the  plaintirfs  barn,  must  be  given 
to  such  inhabitants,  prerioos  to 
the  p'lrty's  examination  on  oath 
before  the  mai^istrate.  Fovler 
V.  The  Inhabitants  of  LoniufM- 
rough,  E.ryOC.  3.  ^319 

IIUSRANDRV. 

»9ee  Landlord  and  Tenant,!. 

INDICTMENT. 

].  In  an  indictment  against  a  bauk- 
rupt,  he  was  charged  in  felonious- 
ly makint:  default  in  not  sobmit- 
ting  to  l)e  examijied.  Quoire, 
Whether  liiis  is  snfFicient  witJiout 
charging  him  ^rith  a  refusal  to 


INSURANCE. 


JURISDICTION.        775 


surrender  and  submit  to  cxamina- 
tioo  ?  The  King  v.  Page,  T,  59 
O.  3.  Page  ^56 

INSOLVENT  DEBTOR. 

See  Affidayit,  2. 
Evidence,  2. 
Execution,  I. 
Practice,  10. 

1.  If  a  creditor,  previously  to  the 
diseharge  of  an  insolvent  debtor, 
request  him  not  to  inchidc  his 
debt  in  the  schedule,  as  he  would 
never  call  for  its  aniouut : — Held: 
that  if  it  be  omitted  in  the  sche- 
dule, the  creditor  cannot  after- 
wards suo  the  insolvent  for  such 
debt,  and  it  is  not  necessary  to 
produce  a  copy  of  such  schedule 
at  the  trial.  Carpenter  v.  WhitCy 
E.  59  G.  3.  231 

2.  The  Court  will  not  discharge  a 
defendant  on  entering  a  common 
appearance,  on  the  ground  of  his 
having  become  insolvent,  and  ob- 
tained his  certificate  at  Newfound- 
land, under  49  G.  3.  c.  27.  s.  8. 
but  will  leave  him  to  plead  such 
certificate  in  bar.  Phii/potts  v. 
Reed,  E.59G.  3.  244 

3.  If  a  person  become  insolvent, 
and  obtain  his  certificate  at  New- 
foundland under  49  G.  3.  c.  27. 
$.  8.,  such  certificate  may  be 
pleaded  in  bar  to  an  action 
brought  in  this  country,  for  a 
debt  contracted  here  previous  to 
the  insolvency.  PhillpotU  v.Reed, 
T.  69  G.  3.  .  023 

INSPECTION  OF  PAPERS. 

See  Practice,  15. 

INSURANCE. 
U  Freight  is  insured  on  ship,  and 


a  cargo  of  timber  from  Qncbcc  to 
London;  the  ship  sailed  from  Que- 
bee,  and  on  her  voyage  down  the 
river  Si,  Lawrence  sprung  a  leak, 
when  it  became  necessary,  for  the 
preservation  of  the  lives  of  the 
master  and  crew,  to  run  her  on 
shore.     Slie  took  the  ground  on 
the   outside  of  a  reef  of  rocks, 
and  was  there  fixed  and  cxp9sed 
to   the  full  force  of  the  stream, 
and  in  the  way  of  the  drift  ice, 
then  forming  and  floating  down 
the    river.       One    of   the    part 
owners,    and      agent     for     the 
others,    resided   at  Quebec,  and 
after  two  surveys,  in  which  tho 
surveyors  stated  as  their  opinion, 
that  it  would  be  prudent  to  sell 
the  ship  and  cargo,  the  master^ 
under  the  direction  of  such  part 
owner,  sold  the  same.    The  ship 
however  survived ;  was  repaired 
by  the  purchasers,  and  afterwards 
brought  a  full  cargo  to  London, 
In  an  action  on  the  policy  against 
the  underwriters  on  freight  for  a 
total  loss: — Held Jint,  that  un- 
der the  circumstances,  the  mas- 
ter was  warranted  in  selling  tho 
ship   and   cargo :    and  secondly, 
that    an    abandonment    of    the 
freight  wa^  unnecessary.     Idle  v. 
The  Royal  Exchange  Assurance 
Company,  H,  59  G.  3. 

Page  115 

INTEREST  OF  MONEY. 

See  Practice,  13. 

I NTERROG  A  TORI  ES. 

iSce  Practice,  10, 

JURISDICTION. 

See  LABOURERS,   1. 


JUSTICE  OF  PEACE. 

See  FoRGKRY,  1. 

HCNDRED,   !■ 

Ladoursbs,  1. 

LABODREKS. 

1.  Replerin  cannot  be  mainUincd 
for  goods  distrained  by  virtue  of 
a  warrant  from  a  nia;^strate  who 
Im  competent  jarisdiction  under 
thnsUtnte  of  Labourers,  (20  Geo. 
2.  c.  ID.  1. 1.)  to  issue  a  warrant  of 
diitresB  and'  sale  on  refnsal  of 
the  party  to  pay,  uor  can   the 

Suestion  of  a  magistrate's  juris- 
iction  bo  tried  in  such  an  at- 
Uod;  and  therefore  it  ciumot  be 
pleaded  in  bar  to  a  cognii:anoe 
made  ander  such  warrant,  thai 
the  labourer  did  not  duly  make 
oath  before  the  magistrate,  thai 
the  sum  claimed  was  due  to  him 
for  wages,  nor  that  sacb  sum  was 
not  due.  Wihou  y.  Wetler,  E. 
69  G.  3.  Page  204 

LANDLORD  AXD  TENANT. 

SceCoVKNANT. 
DiSTKKSS,  1. 
EjKCTMF.NT. 

Lanh  Tax,1. 
1.  An  usage  for  tho  ofT-going  te- 
nant of  a  farm  iu  a  particular 
district,  to  bestow  bis  work,  la- 
,  hour  and  exponco,  in  manurriig, 
tilling,  fallowing,  and  sowing,  ac- 
cording to  the  course  of  hus- 
bandry, and  for  the  landlord  to 
pay  him  a  reasonable  compensn- 
tion  in  respect  thereof,  is  a  valiil 
and  reasonable  nsi^e.  Datby\-. 
HirU,  E.  60  G.  3.  530 

LAND  TAX. 

&e  Replevin,  1. 
1.  A  tenant  having  paid  land-Lix 
and  paving  rates  for  si\  aucccs- 


UBEL. 

live  years,  witfiont  claiming  My 
deduction  from  his  landlord  for 
these  payments  when  he  paid  hit 
rent : — Held:  that  such  deduction 
should  be  made  from  the  rent  of 
the  current  year,  and  thai  Uie 
tenant  couW  not  clum  it  from  hi« 
landlord  at  any  subsequent  w- 
riod.  Andrew  v.  Ea»eack,  E. 
60  G.  8.  ^"?<  "* 

LEASE. 

&e  COVEHANT,  1.  3.  4. 
Power,  1.2. 

LETTER. 
See  Libel,  1. 


UBEL. 

I.  The  plaintiff,  an  attorney,  w» 
employed  by  A.  to  bring  an  actiun 
against  B,     The    defendant^  tm 
commissioned  to  adjust  B.  s  ac- 
counts; and  finding  that  an  ac- 
tion was  about  to  be  commencwl 
against  B,  by  the  plaintiff,  arole 
a  letter  to  A.,  blaming  him  for 
allowing  the  plaintiff  to  sue,  «nd 
concluded  by   saying,    "  If  voo 
wiU  be  misled   by  an  attomrj, 
who  only  considers  his  own  iote- 
rest,  you  will  have   torepentif. 
you  may  Ihinl,,  when  yoa  have 
once   ordered  your  attorney  to 
write  to  B.  he  would  not  do  say 
more   without  your  further  M- 
dcrs ;  but  if  you  once  set  bim 
about  it,  he  will  go  to  any  lengUi 
without  further  orders."  ■  In  •» 
action  fora  libel:— Held:  that  it 
was  properly  left  to  the  jury  whe- 
ther this   letter    applied  to  die 
plaintiET  mdividually,  or  to  the 
profession  at  large,  and  thst  it 
was  unnecessary  to  direct  (heni  to 
find  whether  it  were  a  confiden- 


MONEY  HAD,  <&c. 


PAYMENT. 
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li«l  or  malicious  communication. 
Godtan  v.  Home,  E.  69  G.  3. 

UMITATION  OF  ESTATE. 
See  Devise,  1. 

MAGISTRATE. 

See  Justice  of  Peace. 

MALICIOUS  ARREST. 
See  Costs,  6.  8. 9. 

MANOR. 

See  Fine,  1. 

MARRIAGE  SETTLEMENT. 
See  Po'WER,  2. 

MEMORANDA,  1.  2.  664. 

MODUS. 

See  Tithes,  1. 

MONEY  HAD  AND  RE- 
CEIVED. 

See  Evidence,  3. 
Extent,  \\ 

1.  Tlie  defendants  knowing  a  check 
to  be  post  dated,  ^nd  that  the 
drawers  were  insolvent,  present- 
ed it  for  payment  to  the  plaintifls, 
who  were  bankers,  and  who, 
without  knowledge  of  these  facts, 
paid  its  amount,    although  they 

*  had  no  funds  of  the  drawers  in 

*  their  hands  at  Uie  time,  but  ex- 

Sected  some  in  the  course  of  the 
ny: — Held:  they  were   entitled 
to  recover  it  back,  in  an  action 
for    money  had    and    received. 
•   Martin  v.  Morgan,   T.  69  G.  3. 

635 
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MORTGAGE. 

See  Covenant,  3. 

NEW  ASSIGNMENT. 
See  Costs,  6. 

ORDER  OF  MAGISTRATE. 
See  FoROERT,  1. 

OVERSEERS. 

See  Bastardy  Bond,  1. 
Stamps,  1. 

PARLIAMENT. 

1.  An  army  clothier,  who  contracts 
with  a  colonel  of  a  regiment,  or 
his  agents,  to  furnish  clothing 
for  such  regiment,  is  not  within 
the  statute  22  G.  3.  c.  45,  which 
renders  all  persons  holding  con- 
tracts for  the  public  service  inca- 
pable of  being  elected,  or  sitting 
in  the  House  of  Commons.  TAom- 
soa  V.  Pearce,  E.  59  G.  8. 

Page  260 

PARTITION,  DBED  OF. 

See  Ejectment,  2. 

PARTNERS. 

See  Bankrupt,  1. 6. 
Variance,  4. 

PART-OWNER. 

See  Insurance,  1. 

PAVING  RATES. 

See  Land  Tax,  1. 
Replevin,  1. 

PAYMENT. 

See  Replevin,  K 


778 


PLEADING. 


POWER. 


PAYMENT  OF  MONEY  INTO 
COURT. 

See  Practice,  12. 


PERMn\ 

See  Excise,  1. 

PLEADING. 

See  Bail  Bond, 
Indictment,  1. 
Insolvent  Debtor,  2.  3. 
Labourers,  1. 
Uepletin,  1.  3. 

1.  In  an  action  of  covenant  for  quiet 
enjoyment,  wlierc  A.  demised  by 
lease  tp  B,,  who  assigned  his  in- 
terest to  C,,  and  C.  to  D,  If 
D.  convert  the  premises  as- 
signed to  him  by  C,  into  pleasure 
grounds,  and  erect  buildings 
thereon,  after  the  assignment : — 
Heidf  that  he  cannot  recover  the 
value  of  tlie  improvements  from 
7i.,  unless  he  specifically  state 
the  special  damage  in  the  decla- 
ration. Qiuere,  Whether  he 
would  even  then  be  entitled? 
Lewis  V.  Campbell,  H,  59  G,  3. 

Page  35 

2.  In  a  declaration  of  covenant, 
brought  by  a  sheriff  against  a 
surety  for  one  of  his  ofticers, 
who  had  not  arrested  a  person 
under  his  warrant,  it  is  neces- 
sary to  aver  that  the  warrant 
was  delivered  bv  the  sheriff  to 
Mich  officer;  and  it  seems  that 
such  warrant  should  have  been 
directed  to  him.  Dcs  Anges  v. 
Priestley,  K  59  G.  8.  246 

9.  If  a  person  become  insolvent, 
and  obtain  his  certificate  at  iVetr- 
foundiand,  uuder  49  G.  3.  r.  27. 
g.  8.  such  certificate  may  be 
pleaded    ia    bar  to    an    action 


broaght  in  this  conntty,  for  « 
debt  contracted  here  previoas  to 
the  insolvency.  PkillpottsT.Reed, 
T.  59  G.  3.  Page  623 

4.  A  declaration  in  cuswrnpn/ stated, 
that  the  plaintiff  had  sowed  di- 
vers, to  wit,  ten  acres  of  land 
with  wheat,  and  divers,  to  wit, 
twenty  other  aores  of  land  with 
clover  and  seeds,  and  t)iat  he 
had  manured,  divers,  to  .wit,  ten 
acres  of  meadow  land: — Held: 
that  in  effect,  this  was  an  aver- 
ment that  part  of  the  land  was 
arable,  and  part  meadow  land.— 
Held  alto:  that  the  word  "te- 
nant" being  used  generaUy  in 
such  declaration,  applied  only  to 
persons  occupying  farms,  as  bas- 
bandry  tenants  in  the  ordinary 
sense,  and  not  to  tenants  for 
lives  or  in  tail.  Dalby  v.  Hini, 
E.  59  G.  3.  53Q 

POSTEA. 

Sec  Practice,  14. 

• 

POWER. 

1.  Under  a  power  to  trustees  "  to 
lease  premises  for  a  term  not  ex- 
ceeding twenty-one  years,  and 
determinable  as  a  former  term  of 
ninety-nine  years  was  determin- 
able, as  they  should  think  pro- 
per:—l/e/c(:  that  such  a  power 
authorised  only  a  lease  in  posses- 
sion, and  not  in  fuhiro;  and  as 
the  trustees  had  let  the  premises 
for  ten  years,  determinable  as  in 
the  original  lease,  and  afterwards 
re-let  them  for  a  term  of  eleren 
years,  before  the  expiration  of  the 
ten  years  lease,  tliat  the  second 
lease  was  void,  and  a  bad  execOf 
tion  of  the  power.  Shaw  v.  SnMh 
mers,  E.  59  G.  3.  196 

2.  A,,  previous  to  her  marriage,  by 


POWER. 
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•B  iDfletitiire,  executed  pursuant 
to  a  power  of  revocation  and  ap- 
BointDient  of  new  uses  contained 
in  her  father's  will,  settled  lands 
to  the  use  of  her  intended  hus- 
band for  life,  remainder  to  the 
use  of  herself  for  life,  remainder 
to  the  use  of  the  issue  of  the 
marriage,  or  of  herself  by  any 
subsequent  marriage ;  remainder, 
in  default  of  issue,  to  such  uses 
as  she  should  appoint,  with  the 
oltintate  remainder  to  herself  in 
fee.  This  deed  contained  a  power 
for  the  husband  and  his  intended 
wife,  during  their  joint  lives,  to 
demise  such  parts  of  the  pre- 
mises as  were  then  leased  for 
lives,  or  years  determinable  on 
lives,  to  any  person  in  posses- 
sion or  reversion,  for  three  lives, 
or  years  determinable  on  such 
lives,  so  as  there  were  reserved 
the  ancient  and  accustomed  yearly 
rents,  duties,  and  services,  or 
more,  or  as  great  or  heneHcial, 
or  a  just  proportion  of  such  rents, 
&c.  according  to  the  value  of  the 
premises  to  be  demised  (except 
lieriots,  which  might  be  varied  at 
will)  and  so  as  there  were  con- 
tained in  every  such  lease  a  power 
of  re-entry  for  non-paymait  of  the 
rent  thereby  to  be  reserved.  1  here 
was  a  further  power  for  them  to 
demise  any  of  the  premises  for 
any  term  of  years  absolute,  *not 
<«;xcceding  twenty-one  years  in 
possession,  and  not  in  reversion, 
so  as  there  were  reserved  as 
great  and  beneficial  rents  and  ser- 
jrices  as  were  then  paid,  or  the 
best  and  most  improved  yearly 
rent  that  could  be  obtained  for 
the  same,  wjtliout  taking  any  fine 
or  foregift,  so  as  in  every  such 
lease  there  were  contained  a 
clause  of  re-entry,  in  case  the 
;rents  reserved  were  unpaid    by 


the  space  of  twenty-eight  days 
There  was  a  third  power  for  them 
to  demise  any  ot  the  premises 
wherein  any  mines  were  open,  or 
to  be  opened,  for  any  term  not 
exceeding  thirty-one  years  in  pos- 
session, and  not  in  reversion,  so 
as  upon  every  such  lease  there 
should  be  reserved  a  certain  share 
of  the  produce,  &c»  and  so  as 
there  were  inserted  therein  the 
usual  covenants  for  insuring  the 
mines  and  smelting  the  ore,  as 
were  usually  inserted  in  leases  of 
that  nature.  At  the  date  of  the 
deed  of  settlement,  a  tenement, 
for  the  recovery  of  which  this 
action  was  brought,  had  been, 
and  was,  subject  to  a  lease  for  a 
term  of  years  determinable  on  the 
lives  of  three  persons,  who  died 
before  the  day  of  the  demise  laid 
in  the  declaration.  By  indenture 
after  the  marriage,  the  husband, 
in  consideration  of  the  surrender 
of  the  former  lease,  and  of  ;£105, 
and  of  the  yearly  rents,  &c.tliere- 
inafter  specified  and  reserved  on 
the  part  of  the  lessees,  demised 
the  aforesaid  tenement  to  them 
for  ninety-nine  years,  if  three 
persons,  or  any  of  them  should 
so  long  live,  paying  the  yearly 
rent  of  £2  at  Michaelmas  and 
L'idy-day,  with  a  couple  of  fat 
capons,  or  Is,  Od.  in  lieu  thereof; 
and  also  an  heriot  of  the  best 
beast,  or40s.  in  lieu  thereof,  upon 
the  death  of  every  tenant  dying 
in  possession,  and  the  like  heriot 
up  )n  every  assignment,  sale,  &c. 
an  1  also  that  the  lessees  should 
grind  and  pay  toll  for  their  corn 
at  the  lessor's  mill.  The  lease 
contained  a  covenant  by  the  les- 
sees, to  pay  the  annual  rent  of 
£2,  and  the  other  reservations, 
in  manner  above  limited,  **  prp- 
vidod   always,  that  if  it   sliould 
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bappen  during  the  demise,  that 
the  rent  of  £2,  and  every  or  any 
of  the  duties,  services,  reserva- 
tions, and  payments,  thereby  re- 
served, or  any  part  thereof,  should 
be  behitidf  unpaid,  or  undone,  by 
the  tpace  ofjifieen  days  next,  over 
or  after  any  of  the  days  or  times 
whereon  the  same  ought  to  be  paid, 
done,  or  performed,  and  no  svffi- 
dent  distress  or  distresses,  could 
cr  might  be  had  or  taken  on  the 
tiremue*,  whereby  the  same  might 
De  fidly  raised,  levied,  and  paid ; 
or  if  the  lessees  should  not  repair 
the  premises  six  months  after 
riew  and  notice  to  repair,  or 
ehouldcommit  any  waste,  or  grind 
their  com  at  any  other  mill  than 
the  lessor's,  or  assign  without  li- 
cense ;  or  if  any  default  should 
be  made  by  the  lessees,  in  the  pay- 
ment or  performance  of  all  or  any 
of  the  reservations,  covenants,  and 
agreements,  thereinbefore,  on  their 
parts,  contained,  it  might  be  law- 
ful for  the  lessor,  and  the  person 
to  whom  the  freehold  of  the  pre- 
mises should  belong,  to  re-enter. 
At.  the  trial  it  was  proved,  that 
the  rents,  &c.  reserved  by  the 
last  mentioned  indenture  were,  at 
the  time  of  making  thereof,  the 
ancient  and  accustomed,  and  as 
great  and  beneficial  rents,  duties, 
and  services  as  those  which  had 
heen  reserved  at  the  making  the 
deed  of  settlement ;  and  that  the 
usual  and  accustomed  form  of 
leases  of  the  tenement  in  question 
contained  in  the  settlement  for 
lives,  or  years  determinable  on 
lives,  as  well  prior  as  subsequent 
to  that  settlement,  was  with  a 
conditional  proviso  of  re-entry, 
similar  to  that  in  the  present  in- 
denture:— Held:  that  the  clause 
of  re-entry  in  the  lease  was  not 


conformable  to  the  leasiBg  power. 
And  it  seems  that  the  fomer 
leases  were  not  admissible  in  e? i- 
dence  for  the  constmction  there- 
of. Doe,  A.  Jersey  {Earl)  T.  Smith, 
E.69G.^.  PageOad 

PRACTICE. 

See  Prisoner,  1. 
Scire  Facias,  1. 
Trial  at  Bar,  1. 
Warrant  of  Attorney. 

1.  The  Court  will  not  require  the 
attendance  of  a  third  person  be- 
fore the  prothonotary,  in  the  tax- 
ation of  a  bill  of  costs,  wliich 
had  been  referred  to  him,  to  as- 
sist a  Master  in  Chancery,  to 
whom  the  reference  had  been 
previously  given.  Protheroe  t. 
Thomas,  H.  ^9  O.  9.  3 

2.  If  a  defendant  surrender  in  dis- 
charge of  his  bail,  in  the  vaca- 
tion after  final  judgment,  the  term 
in  which  such  judgment  is  signed, 
is  one  of  the  two  terms  in  which 
the  plaintiff  must  charge  him  in 
execution.  Neill  v.  Lovelau^  B, 
69  G.  3.  B 

3.  The  Court  will  not  grant  a  dis- 
tringas to  compel  an  appearance, 
on  an  affidavit  which  stated  that 
the  defendant's  wife  said,  that  her 
husband  was  absent  from  his 
house  for  fear  of  his  creditors; 
on  the  ground  that  the  declara- 
tion of  the  wife  ought  not  to  pre- 
judice the  husband.  Fraiiav. 
Stephens,  H.  59  G.  3.  23 

4.  If  a  plaintiff  recover  a  verdict  for 
£6,  subject  to  an  order  of  refer- 
ence at  nisi  prius,  whether  such 
verdict  should  stand,  or  be  re- 
duced to  twenty  shillings,  and 
the  arbitrator  refuse  to  msdke  an 
aiitC^d,  the  Court  will  not  aUow 
a  verdict  to  be  entered  for  the 
lesser  sum,  untQ  such  order  be 


PRACTICE. 


t«l 


made  a  rule  of  Court.  Kirkus  y. 
.  H^gwH,  H.  58  G.  3.  Page  64 
&  If  a  Jodge  discharge  a  person 
who  had  been  arrested,  oat  of 
custody,  under  an  order,  on  his 
undertaking  to  bring  no  action, 
and  he  afterwfirds  commences 
one  in  disobedience  of  such  or- 
der, the  Court  will  not  interfere 
to  set  aside  the  proceedings,  until 
the  order  be  made  a  rule  of 
Court.  Jameson  ▼•  Roper ,  H.  59 
G.  3.  65 

6.  If  a  declaration  against  a  pri- 
aoner  in  custody  be  delivered  on 
the  last  day  of  the  term  in  which 
the  writ  u  returnable,  the  affida- 
vit of  the  delivery  need  not  be 
filed  till  twenty  days  after  the 
expiration  of  the  following  term. 
Wood  T.  Stephens,  E.  59  G.  3. 

286 

7.  A  writ  of  capias  ad  responden- 
dmmf  directed  to  the  chamberlain 
of  Chester,  commanding  him  to 
take  the  defendant,  is  irregular 
and  void ;  as  he  is  only  empow- 
ered to  issue  his  mandate  to  the 
aheriflf  for  that  purpose.  Brace- 
bridge  V.  Johnston,  E.  50G.S. 

237 
8^  The  Court  will  not  discharge  a 
defendant,  on  entering  a  common 
appearance,  on  the  ground  of  his 
.  having  become  insolvent,  and  ob- 
tained his  certificate  at  iVeir- 
yimnc/iiiTu/under the  49G.  3.  c.  27. 
s.  8,  but  will  leave  him  to  plead 

•  such  certificate  in  bar.      Phil- 
potts  T.  Reed,  E.  59  G.  3.       244 

9.  It  is  too  late  for  a  defendant  to 
move  to  enter  an  exoneretur  on  the 
bail-piece,  on  the  ground  of  a  va- 
riance between  the  declaration 
and  the  affidavit  to  hold  to  bail, 

•  after  bail  have  justified,  a  plea 
.  has  been  demanded,   and   time 

for  pleading  allowed.     Knight  v. 
Dorseg,  E.  59  G.  3.  305 


10;  The  Court  will  order  interroga- 
tories for  the  examination  of  a 
defendant  in  custody,  by  one  of 
the  secondaries,  wluch  interro- 
gatories must  be  filed  with  liini. 
Arnold  v.  Edwards,  E.  59  G.  3. 

Page  817 

11.  An  affidavit,  stating  that  the 
defendant  had  been  discharged 
under  an  Insolvent  Debtor^s  Act, 
cannot  be  sworn  before  his  own 
attorney  in  the  cause.  Jenkins  ¥• 
Mason,  E.  59  G.  3.  325 

12.  A  defendant  cannot  apply  for 
costs,  under  the  43  G.  3.  c  46L 
s.  3.  if  he  pays  a  smaller  sum 
into  Court  than  that  for  which 
he  was  arrested,  and  the  plain- 
tiff takes  it  out  and  proceeds  no 
further  in  the  action.  Butler  y. 
Brown,  E.  59  G.  3.  327 

13.  The  defendant  may  refer  it  to 
the  prothonotary,  before  judg- 
ment, to  ascertain  what  is  due 
for  principal  and  interest  on  a 
common  money  bond.  Boswortk 
V.  Boswbrth,  T.  59  G.  3.         590 

14.  The  plaintifTs  attorney  obtained 
a  postea  from  the  associate  on  the 
morning  of  the  quarto  die  post, 
under  pretence  of  having  it 
stamped,  but  instead  thereof 
signed  judgment  immediately, 
and  issued  execution  thereon  :^ 
.the  Court  set  aside  the  judg- 
ment and  execution,  and  ordered 
that  the  associate  should  not  in 
future  deliver  over  the  postea 
until  tlie  morning  after  the  quarto 
die  post,  Blanchenay  v.  Vanden- 
bergh,  T.b9G.3.  043 

15.  If  one  part  of  a  deed  be  exe- 
cuted by  the  plaintiff  alone,  but 
remain  in  possession  of  the  de- 
feiulaufs  attorney,  the  Court 
will  order  him  to  give  an  inspec- 
tion and  copy  of  it  to  the  plain- 
tiff; and  the  affidavit  for  such  in- 
.«pccLiou  need  not  set    out  the 


|rfaiiitiff*fl  cause  of  action.  Afornno 
SamHdm,  T.60G.3.    PagtVJX 


iSee  Affidavit,  1. 
Bail,  1. 
Practice,  0. 
1.  If  a  defendant  be  in   tlio  cri- 
minal  cnstody  of  the  Court  of 
King'*  Bench  for  a  conspiracy, 
this  Court  will  not  take  liim  out 
of  >dg1l  custody,  in  order  to  sur- 
render liim   in  discbarge  of  bis 
bsiL  Bemell  v.  Kinnear.  Currie 
V.  The  fane.  li.  60  G.  3.        ifiO 
S,  The   Court  will  order  interro- 
gatories for  the  exBininatiun  of  a 
defendant  in  custody,  by  one  of 
the  ttecondaries,  which   interro- 
gatories must  be  filed  with  him. 
Arnold  V.  £dKards,  E.  6S  C.  3. 
317 
PROBATE. 
See  Evidence,  3. 


iSee  Ejectment,  3.4. 
Evidence,  1. 
Practice,  7. 

PROMISSORY  NOTE. 
See  Bills  of  Exchahgb. 

PR0M01T0N8, 1.  2.  564. 

QUIET  ENJOYMENT. 
See  Covenant,  1.  4. 

RE-ADMISSION  OF  ATTOR- 
NEY. 

See  Attorney,  i. 

RECEIIT. 

SeeSjAUi'B,  1. 


RECOVERV, 

RECOVERY. 

1.  The  Court  will  not  allow  a  le- 
covery  to  be  amended  by  in- 
serting  a  parish,  if  the  properly 
in  the  deed  to  lead  the  uses  bft 
described  as  a  rectory,  althou^ 
such     rectory     may    extend   la 

more  thnu  one  parish. dr- 

mandant,  OrrAarif,tenHnt,Banwit 
vouchee.  If.  59  G.  3.       Page  30 

2.  A  recorery  may  be  amnmlcd  b_v 
addin);  a  parish,  though  tb«  re- 
covery nas  suifered  nearly  t 
century  ago,  if  there  be  (renerat 
words  in  the  e.templiGcatiouand 
deed  to  nialco  the  tenant  to  the 
pracipr,  to  warrant  the  inserlioa 
of  such  parish.  Anettifaiout.E. 
59  G.  a.  326 

3.  If  the  name  of  a  tenant  be  in- 
serted by  mistake  for  that  of  tbe 
demandant  in  the  body  of  a  war- 
rant of  attorney  in  a  recovery, 
the  Court  will  not  allow  the  war- 
rant of  attorney  to  be  amended, 
or  the  recovery  to  pass,  although 
thepurties  were  rightly  described 
in  the  pradpe  at  the  head  of  such 
warrant.  Morrelt,  demaadaat, 
Alban,  tenant,  Hnlchrtl,  vouchee, 
E.  69  G,  3.  496 

4.  If  a  vouchee  sign  a  recovery' 
with  one  part  of  his  chrisdan 
name  only,  the  Court  will  not 
permit  the  other  part  to  be  added. 
BraiUes,  vouchee,   T.  59  G.  3. 

677 

5.  If  a  wrong  sirname  of  the  de- 
mandant be  inserted  by  mistake 
in  the  warrant  of  attorney,  and 
subsequent  instruments,  tlio 
Court  will  allow  the  recoverv  to 
pass  on  the  production  of  a  new 
warrant  of  attorney,  rectifving 
such  mistake,  and  on  depositini; 
the  otber  instnimentv  with  the 
oDicer  till  that  time.  Shrpberd, 
demandant.  Brewer,  leoant. 
Shepherd,  vouchee,  T.  oO  C.  3. 
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REPLEVIN. 


SCIRE  FACIAS.        789 


RE-ENTRY. 

See  Power,  2. 

REFERENCE  TO  PROTHO- 
NOTARY. 

See  Costs,  1. 
Practice,  13. 

RENT. 

See  Baron  and  Feme,  1. 
Covenant,  3. 
Distress,  1. 
Ejectment,  2. 
Land  Tax,  i. 
Power,  2. 
Replevin,  1.3. 

REPLEVIN. 

1.  To  an  avowry  in  replevin  for 
rent  in  arrear,  the  plain tiiF  plead- 
ed in  bar,  payments  for  land-tax, 
and  paving  rates  fur  six  succes- 
sive years,  in  order  to  avoid  a 
distress;  and  that  the  sums  so 
paid  by  him  exceeded  the  amount 
of  the  rent  distrained  for.  Held: 
that  such  a  pica  was  bad  on  de- 
murrer, as  the  tax  and  rates 
should  have  been  deducted  by 
the  plaintiff  from  the  rent  of  the 
current  year,  and  as  the  plea, 
in  substance,  amounted,  and  was 
equivalent  to  a  set-oif.  Andrew. 
V.  Hancock,  E.  59  G.  3.  Page  278 

2.  Replevin  cannot  be  maintained 
for  goods  distrained  by  virtue  of 
a  warrant  from  a  magistrate  who 
lias  competent  jurisdiction,  under 
the  statute  of  labourers  (20  G.  2. 
c.  19.  i.  1.),  to  issue  a  warrant  of 
distress  and  sale  on  refusal  of 
the  party  to  pay,  nor  can  the 
question  of  a  magistrate's  juris- 
diction be  tried  in  such  an  action ; 
ami  tlierefore  it  cannot  be  plead- 
4^\  in  bar  to  a  cognizance  made 


under  such  warrant,  that  the 
labourer  did  not  duly  make  oath 
before  the  magistrate,  that  the 
sum  claimed  was  due  to  him  for 
wages,  nor  that  such  sum  waa 
not  due.  Wilson  ▼.  Weller,  JBL 
59  G.  3.  Page  294 

3.  To  a  declaration  of  replevin  for 
taking  the  plaintiff's  goods,  the 
defendant  made  cognisance,  as 
bailiff  of  an  executrix,  under 
32  H,  8.  c.  37.  for  arrears  of  rent 
incurred  in  the  life-time  of  th^ 
testator : — Held:  that  such  avow- 
ry need  not  set  out  the  title  of 
the  testator,  or  shew  the  execu- 
trix was  entitled  to  distrain  under 
that  statute,  and  that,  ai  all 
events,  it  could  not  be  objected 
to  after  verdict  Martiu  r.  Bur- 
ton, T.  59  G.  3.  6M 

REPUTED  OWNER. 
See  Bankrupt,  7. 

RIGHT,  WRIT  OF. 
See  Sheriff,  3« 

RULE  OF  COURT. 
•Sec  Practice,  4. 5. 

SALE. 

See  Execution,  1.- 
Extent,  1. 
Labourers,  1. 

SCIRE  FACIAS. 

l.The  plain tiflf,  in  vacation, obtained 
the  signature  of  a  Serjeant,  to  a 
motion  paper  to  issue  a  scire 
facias  against  the  defendant,  on 
a  judgment  more  than  ten  years 
old.  To  this  writ  the  sheriff  re-^ 
turned  nihil,  and  the  defendant 
had  no  personal  or  other  notice 
of  the    writ's  having  issued,  al- 
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thoiigli  he  resided  in  the  sheriff's 
bailiwick:  —  After  the  retam, 
the  plaintiff  signed  judgment.' — 
Heidi  that  sach  judgment  was 
irregular,  as  the  writ  should  have 
been  issued  on  a  motion  to  the 
Court  in  term  time,  and  the 
defendant  should  have  had  per- 
sonal notice  thereof.  Lotoe  y.  Ro- 
hint,  T.  69  G.  3.  Page  757 

SECURITY  FOR  COSTS. 
See  Costs. 

SET-OFF. 
See  Rbflbvin,  1. 

SETHNG  ASIDE  PROCEED- 
INGS. 

See  Pbactice,  5. 14. 

SLANDER. 

;Slpe  Libel,  1. 

SHERIFF. 

See  Extent,  1. 
Practice,  7. 

1.  In  an  action  against  a  sheriff 
for  returning  nulla  bona  to  a 
Jieri    facias,   which    had     been 

lodged  with  him  at  seven  o'clock 
in  the  evening  to  be  levied,  and 
no  writ  of  error  bad  been  allow- 
ed at  half  past  six  on  the  evening 
of  that  day : — Held :  tbat  the 
sheriff  should  not  have  returned 
nulla  bona,  but  that  a  writ  of 
error  had  been  allowed,  and  tbat 
therefore  the  plaintiff  was  en- 
titled to  recover  nominal  dama- 
ges. Clcghorn  v.  Dei  Anges,  H. 
69  G.  3.  83 

2.  In  a  declaration  of  covenant 
brought  by  a  sherifT  against  a 
surety  for  one  of  his  officers, 
who  had  not  arrested  a  person 
under  his  warrant,  it  is   neces- 


sary  to  vfeiw  tbat  the  warrant  wu 
delivered  by  the  sheriff  to  such 

•  officer;  and  it  seems  that  such 
warrant  should  have  been  di- 
rected to  him.  Dee  Angef  ▼. 
Priestley,  E.  50  G.  3.  Page  246 

3.  To  a  writ  of  summons  on  a  writ 
of  right,    the   sheriff    returned 
that  he  had  caused  four  knights 
to  be  summoned ;  at  the  bottom 
of  which,  and  before  the  return 
was  made,    the   officer  of   the 
Court  had  indorsed    that   they 
were  duly  sworn: — Held,   that 
such  indorsement  formed  no  part 
of   the    sheriff*s  return: — Held, 
also,  that  the  sheriff,  being  com- 
manded by  the  writ  to  summon 
such  knights,  was  not  guilty  of 
negligence  in  omitting  to  have 
them  sworn,  nor  was  he  bound 
to  execute  such  writ  before  the 
commission  day  of  the  assizes, 
but  might  summon  the    knights 
from  the  grand  Jury  when  pre- 
sent at  such  assizes.   Windle  v. 
Ricardo,  E.  50  G.  3.  240 

SPERATE  DEBTS. 
See  Executor,  1. 

STAMPS. 

1.  An  instrument  given  by  an  over- 
seer of  the  poor  to  the  reputed 
father  of  a  bastard  child »  stating, 
that  he  had  received  a  sum  of 
money  from  the  latter  by^  a  bill 
of  exchange,  payable  after  date, 
and  which,  when  paid,  would 
exonerate  him  from  the  expences 
attending  the  birth  and  mainte- 
nance of  such  child,  does  not 
require  an  agreement  stamp 
within  55  G,  3.  c.l84,  schedule, 
part  1 ;  but  a  receipt  stamp  is 
sufficient  for  such  a  document. 
Watkine  v.  Hewlett,  E.  59  G.  3. 
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STATUTES. 
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STATUTES— CITED  OR  COM- 
MENTED ON. 

Edward  1. 

33.  c.  5.     Forests.  Page  683 


Henry  0. 
8.  c.  12.    Amendment. 


496 


Henry  8. 

Sl.c.  15.  Feigned RecoTeries.  505 
32.  c.  28.    Leases — ^Tenants  in 

Tail.  450 

32.  c.  37.  s.  1.      Distress,    Exe- 

CQtors.  GIO 

Edward  6. 
9.  &  3.  c.  13.  s.  1.    Tithes.      216 

Elizabeth. 

6.  e.  4.     Rating  of  Wages.      290 

300 
13.  e.  5.    Frandolent  Convojancc. 

14 
13»  e.  7.    Bankrupt.  111.  164. 176 


^      James  1. 

1.  c.  6.      Wages. 

1.  c.  15.  Bankmpt. 
21.  c.  19.  Bankrupt. 
«.  11. 


s.  8. 
S.2. 


299 
160  to  184 
13. 173 
595 
614 
665 


Charles  2. 

29.  e.  3. «.  4.     Frauds,  Statute  of. 

19 

William  3. 

8.  &  9.  c.  11.    Costa — Assignment 
of  Breaches.  687 

Aiuie. 

e.  e.  2.    Registry  of  Deeds.    173 

8.  c.  14.  if.  6.  &  7.      Distress  — 

Bent—  611 


9.  c.  10.  «.  16.  Foreign  Letters.-^ 

Forgery.  Page  664 

9.  c.  14.     Gaming.  110 


George  1. 
9.  c.  22.     Black  Act. 


323 


George  2. 

2.  c.  25.    Forgery — Receipt.  650 

4.  r.  28.     Distress— Rent  397  to 

474 

5.  c.  30.  s.  40.     Bankrupt         58 
S8. 1.  &  26.    Bankmpt — 

167,  177 

«.  7.     Bankrupt.         244 

8. 1 .    Bankrupt  656. 663 

to  671 
s.  14.     Bankrupt       670 


7.  c.  2-2.     Forgery.        647, 8.  650 
11.  0. 19.  8.  8.     Distress.     96. 110 
s.  14.     Use  and  Occupa- 
tion. 312, 13^ 
17.  c.  5.  «.  5.    Forgery — ^Vagrants.' 

650,1 

19.  c.  32.  8. 1.     Bankrupt         166. 

174. 6. 184 

20.  c.  19.  8.  1.     Labourers.       294. 

297.  8.  9.  302,  3, 4 
24.  c.  44.  8,  6.     Magistrate  — Juris- 
diction. 302 
31.  c.  42.     Black  Act  319 


I 


13.  c.  84. 

17.  c.  30. 
10.  c.  62. 
22.  c.  45. 

26.  c.  59. 

31.  c.  29. 
tion. 

32.  0.  34. 

32.  c.  46. 

33.  c.  76. 
38.  c.  5. 
43.  c.  46. 

rest. 


George  3. 

General  Turnpike  Act 

189 
Forgery.  649 

Manure— Tolls.        189 
Parliament         260,1. 

6. 7.  272 
Excise  Permit.  217, 8, 9 
Newfoundland  #urisdic- 

244 
Seamen.  652 

Newfoundland.  244 

Netcfoundland,         244 
Land-tax.  281 

Costs  —  Malicious  Ar- 
327.  540, 1.  643.  695 


786 


TITHES. 


TRESPASS. 


46.  c.  65. 

46.  c.  136. 

47.  o.  91. 

48.  c.  76. 

49.  c.  27. 
land. 

49.  e.  121. 

53.  c.  102. 

54.  c.  170. 
66.  c.  184. 


Property  Tax.  Page  281 

Bankrupt.  163. 6. 

173.  5.  7.  184 

Turnpike  Tolls.  187, 8, 9 

Forgery.  645.  7, 8 

Insolvent  —  Newfound- 

244, 5.  623.  5.  7.  633 

Bankrupt.  163  to  168. 

175. 177.  526.  601. 

Insolvent  Debtors. — 

231,  2,  3.  5.  325 

Bastardy  Bond.       21 

Stamps.     211, 12, 13. 

638 

SUBPCENA. 

See  Attachment,  1. 
Witness,  2, 

SUPERSEDEAS. 

See  Error,  1. 

TAXES. 
See  Land  Tax,  1. 

TENANT  IN  COMMON. 
See  Ejectment,  2. 

TITHES. 

1.  In  an  action  for  not  setting  out 
tithes,  where  the  defendant  had 
been  under  a  pecuniary  composi- 
tion with  the  plaintiff: — Held: 
that  parol  evidence  of  the  de- 
fendant, stating  his  refusal  to 
pay,  and  that  there  was  a  modus 
in  the  parish,  and  denying  the 
plaintiff's  right  to  take  tithes,  is 
sufficient  to  determine  such  com- 
position, without  any  agreement 
or  notiee  for  that  purpose.  Bower 
Y.Major,  E.  59  G.  3.  216 

2.  The  right  of  a  parson  to  the 
tithes  of  calves  and  lambs  ac- 
crues when  they  are  dropped  ; 
but  they  are  not  titheable  until 


they  have  arrived  at  a  proper  age 
to  be  weaned.  Welch  v.  UppUl, 
E.  59  G.  3.  Page  330 

TOLLS. 

1.  A  clause  in  a  turnpike  act  ex- 
empted from  toll  all  carriage.^ 
employed  in  the  conveyauce  of 
materials  for  repairing  the  road, 
or  any  of  the  highways,  in  the 
parishes  in  which  any  part  of  the 
road  lay :  and  in  a  subsequent 
part,  exempted  generally  car- 
riages employed  in  conveyiiig 
implements  of  husbandry  or  ma- 
nure; in  the  following  clause 
the  trustees  were  empowered  to 
compound  with  persons  who  re- 
sided in  one  parish,  and  occupied 
lands  in  an  adjoining  parish.  The 
plaintiff's  waggon  was  passing  on 
the  road,  laden  with  Ume,  from 
one  parish  to  another,  for  the 
purpose  of  the  cultivation  of  his 
farm,  situate  in  the  latter,  neither 
of  which  were  situate  in  any  of 
those  parishes  through  which  the 
road  passed  : — Held:  that  tliis 
being  an  expmption  in  the  former 
clause  in  favour  of  husbandrj, 
was  to  be  beneficially  construed, 
and  that  it  was  not  restrained  by 
the  subsequent  one :  and  that, 
consequently,  the  plaintiff  was 
not  liable  to  the  payment  of  toll. 
Hickinbotham  v.  Perking,  B,  59 
G.  3.  186 

TRESPASS. 

See  Costs,  7. 

Trial  at  Bar. 

1.  An  action  of  trespass  qnare 
c^atf^m^e^tf  is  maintainable  by 
a  tenant  from  year  to  year,  who 
had  became  bankrupt  after  the 
committing  tlie  trespass,  and  be- 
fore the   commencement  of  the 


TROVER. 


VARIANCE. 


797 


Bah;  and  the  right  of  such  ac- 
tion does  not  pass  to  the  as- 
signees by  the  assignment,  nnless 
tlwj  interfere :  as  the  bankmpt 
may  sne  as  a  trustee  for,  and 
liaa  a  good  title  against  all  per- 
sons but  them.  Ckirk  v.  Calvert, 
B.^G,'^.  Page  96 

2.  An  uncertificated  bankrupt  can- 
not maiutain  an  action  of  tres- 
pass against  subsequent  creditors, 
for  breaking  open  his  bouse,  and 
seising  his  alter-acquircd  pro- 
perty, although  his  assignees  do 
not  ratify  the  seizure,  and  al- 
though  they  were   unknown    to 

'  the  defendants  until  after  the 
commencement  of  the  action. 
Hully.Piekenigill,  T.  59  C.  3. 

612 

TRIAL  AT  BAR. 

1.  In  trespass  for  breaking  and  en- 
tering the  plaintifl**s  chase,  and 
killing  his  deer ;  the  Court  will 
not  grant  a  trial  at  bar,  although 
the  question  to  be  tried  was  to 
nscertain  the  boundaries  of  the 
abase;  and  although  ancient  and 
documentary  evidence,  as  well  as 
considerahle  living  testimony, 
was  necessary  to  fix  such  boun- 
daries ;  on  the  ground,  that  a  case 
involving  similar  rights  had  been 
lately  brought  by  the  same  plain- 
tiff against  another  defendant,  in 
which  the  latter  had  ohtained  a 
rerdict,  and  which  the  Court  of 
Xing*s  Bench,  after  argument, 
had  refused  to  set  aside,  or  grant 
a  new  triaL  Lard  Hirers  v.  Pratt, 
T.  59  G.  8.  582 

TROVER. 
See  Bankrupt,  7. 

TRUST  DEED. 

&eExBcuTlO^,  1. 

vol..  III. 


TRUSTEES. 

See  Execution,  1. 
Power,  1. 
Tolls,  1. 

TRB8PA88,  1 . 

TURNPIKE. 
See  Tolls,  1. 

USAGE. 
See  Landlord  and  Tenant,  l. 

USE  AND  OCCUPATION. 
See  Baron  and  Feme,!. 

VARIANCE. 
See  Practice,  9. 

1.  If  a  hankrupt  he  described  in  a 
commission  as  a  dealer  in  cattle 
only ;  evidence  cannot  be  ad- 
duced to  prove  that  he  was  a 
dealer  in  hops.  Hale  ▼.  Small, 
IL50G.3.  PageW 

2.  if  in  a  joint  and  several  note, 
payable  by  instalments,  the  day 
on  which  one  of  the  instalments 
becomes  payable,  be  mis-stated  im 
the  declaration,  it  is  a  fatal  ▼»- 
riance  ;  and  if  the  defendant  sign 
such  note  as  a  surety  for  the 
other  maker,  the  plaintiff  cannot 
resort  to  the  common  monej 
counts.  JVells  v.  Girling,  H,  59 
G.  3.  79 

3.  A  declaration  on  a  baU-bond,  in 
setting  out  the  condition,  stated, 
that  if  the  defendant  should  ap- 
pear to  answer  the  plaintiff, ''  ac" 
cording  to  the  custom  of  his  Ma-- 

jesty^s  Court  of  Common  Bench 
here,"  the  obligation  should  be 
,  void.  On  the  production  of  the 
bond  the  former  words  were 
omitted.  Held:  that  this  was  no 
variance,  as  it  was  only  necessary 
3f 


783 


WILL. 


WITNESS. 


to  let  out  the  condition  .according 
to  its  legal  effect.  Bonfellowv. 
Steward,  E.  69  G.  3.  Page  214 
4.  Six  partners  entered  into  two 
bonds  of  submission  to  arbitra- 
tion; in  the  one,  three  gave,  a 
joint  and  several  bond  to  the 
other  three,  conditioned  for  the 
due  performance  of  the  award, 
and  the  three  latter  gave  a  similar 
bond  to  the  three  former.  In 
the  recital  of  the  bonds,  the 
differences  were  stated  to  be  de- 
pending between  the  above  boun- 
den  three,  and  the  above  named 
three ;  in  setting  out  the  bond  in 
the  declaration,  the  differences 
Here  laid  to  be  depending  be- 
tween the  six  partners  collec- 
tively. This  is  no  variance.  Win- 
ter V.  White,  T.  59  G.  3.  074 

VERDICT. 

See  Practice,  4. 

WARRANT. 

See  Covenant,  2. 
Labourers,  i. 

WARRANT  OF  ATTORNEY. 

See  Recovery,  3.  6. 

1.  In  order  to  obtain  leave  to  enter 
up  judgment  on  an  old  warrant 
of  attorney,  the  affidavit  must 
state  that  the  defendant  was  alive 
on  a  day  within  the  term  in 
which  the  application  is  made. 
Hamley  v.  Allaston,  T.  59  G.  3. 

G06 

WILL. 

See  Devise. 

Evidence,  3.    . 

1.  A  fine  levied  by  a  testator  sub- 
sequent to  his  will,  operates  as  a 


revocation  of  such  wilL    Parker 
T.  Biseoe,  H.  69  G.  3.      Page  24 
2.  A.  by  will,  devised  all  his  real 
estates,  save  and  except  certain 
copyhold  estates    therein  men- 
tioned,   in  trust,  for  his  eldest 
son,  with  remainder  to  preserre 
contingent  remainders,  with  re- 
mainder to  the  male  issue  of  hit 
son  in  tail  male,  with  remainder 
over ;  and  afterwards  made  a  co- 
dicil, whereby,  after  recitiog  that 
by  the  death  of  his  brother  he 
had  become  entitled  for  hfe  to 
certain  estates  mentioned  in  the 
will  of  •/.  S.  he  revoked  the  H- 
mitation  in  his  will,  so  far  as  it 
related  to  his  estates  in  favour  of 
his  son,  and  declared  that  a  pro- 
vision, contained  in  his  will  for 
that  purpose,  should  be  extended 
so  as  to  comprehend  the  estates 
limited  by  the  will  of  his  brother, 
as  well  as  those  limited  by  the 
will  of  •/.  S.  and  for  preventing 
the  estates  mentioned  in  his  will 
from  going  with  those  limited  bj 
the  will  of  his  brother,  as  was 
provided  in  his  will,   as  to  the 
estates    limited   by   the   will  of 
J,  S, — Held:    that   such   codicil 
did  not  amount  to  a  repnbhcation 
of  his  will ;' neither  did  it  amount 
to  a  devise  by  implication,  or  a 
confirmation  of  a  devise  of  lands 
contained  in  his   brother's  wiU. 
Parker  v.  Biscoe,  H.  59  G.  3. 

24 

WINE. 

See  Excise,  1. 

WITNESS. 
See  Bankrupt,  7. 

1.  The  Court  will  not  grant  an  at- 
tachment against  a  witness  for 
disobedience  to  a  subpoena,  on- 


WITNESS. 

1«ss  the  aUtdaTit  state,  that  he 
was  duly  called  at  the  trial. 
Mmlcoim  r.  Emy,  E.  59  G.  3. 

2.  But  a  witness  is  liable  to  an  at- 
tachment, if,  after  a  subpopna 
sorred  on  him,  he  attend  in  (.!oart, 
and  during  the  opening  of  the 
plaintiffs  cause,  thinking  he  is 
■ot  liable  to  prove  a  particular 
fact,  he  leave  the  Court,  and  the 
plaintiff  is  nonsuited  for  want 
of  evidence.  Malcolm  v.  Day^ 
R.  59  G,  3.  579 

3.  In  an  action  of  trover,  brought 


WRIT  OF  RIOHT.       739 

by  the  assignees  of  a  bankrupt 
for  a  riok  of  bark,  and  of  which 
the  bankrupt  was  the  reputed 
owner,  a  witness  may  be  asked, 
what  was  the  reputation  of  the 
neighbourhood  to  whom  the  rick 
belonged  at  the  time  of  the  bank- 
ruptcy, a  it  appear  that  the 
bankrupt  had  exercised  repeated 
acts  of  ownership  over  it  pre- 
vious to  that  time.  OHvery,  Bart- 
ktt,   7.59G.3.  Pope  692 

WRIT  OF  RIGHT. 
See  Shbripf,  3. 
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